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NOTE. 

This  volume  contains  the  opinions  delivered  in  the  Court  of 
Chancery  and  Prerogative  Court  at  the  February  and  May 
Terms,  1884,  and  also  those  on  appeal  at  the  March  and  June 
Terms,  1884,  of  the  Court  of  Errors  and  Appeals  ;  and  also  the 
new  Rules,  219-221,  promulgated  April  4th,  1884. 

By  the  Chancellor's  direction  the  opinions  in  the  following 
cases  have  not  been  published  : 

Feb.  Term,  1884- — Wainwright  v.  McGill ;  Chapman  v.  Deere ; 
The  Chancellor  v.  Grant  (Vice-Chancellor  Van  Fleet). 

May  Term,  188 Jp — Col  well  v.  Lance ;  Stickle  v.  Stickle  j  Ford 
».  Ford ;  Smillie  v.  Marsh. 
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ADDITIONAL  RULES 

OF  THE 

COURT  OF   CHANCERY. 

PROMULGATED  APRIL  4th,   1884. 


219.  Advisory  masters  and  all  other  masters  to  whom  causes 
or  matters  shall  be  referred  by  the  Chancellor,  to  hear  the  same 
for  him  &c.,  shall  report  thereon  within  thirty  days  from  the 
time  of  the  hearing,  unless  further  time  be  granted  by  the  Chan- 
cellor. 

220.  Every  party  who  may  be  affected  by  any  order  or  decree, 
shall  be  held  to  have  waived  all  objection  to  the  form  thereof, 
unless  he  shall  file  his  objection  thereto  in  ten  days  from  the 
time  of  filing  such  order  or  decree.  The  objection  shall  specify 
the  part  or  parts  of  the  order  or  decree  to  which  he  objects,  and 
state  what  the  form  ought  to  be.  Provided,  that  nothing  herein 
contained  shall  be  held  to  prevent  or  preclude  an  application  to 
the  Chancellor  to  settle  the  form  of  the  order  or  decree  at  any 
time. 

221.  Every  party  who  may  be  affected  by  an  award  of  costs 
in  any  order  or  decree  where  the  opinion  is  silent  on  the  subject 
of  costs,  shall  be  deemed  to  have  waived  all  objections  thereto, 
unless  he  objects  in  writing  in  ten  days  from  the  filing  of  the 
order  or  decree.  Provided,  that  nothing  herein  contained  shall 
be  held  to  prevent  or  preclude  an  application  to  the  Chancellor 
at  any  time  to  change  the  order  or  decree  as  to  the  award  of 
costs. 
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CASES 


ADJUDGED  IN 


THE  COURT  OF  CHANCERY 

OF 

THE   STATE   OF   NEW  JERSEY. 

FEBRUARY    TERM,    1884. 


Theodore  Eunyon,  Esq.,  Chancellor. 


Abraham  Y.  Van  Fleet  and  John  T.  Bird,  Esqs., 
Vice-Chancellors. 


Ira  M.  Harrison,  administrator, 

V. 

Joseph  T.  Farrington. 

If  a  bill  for  an  account  filed  by  an  administrator  against  the  surviving  part- 
ner of  his  intestate  anticipates  the  defence  of  an  account  stated  and  charges 
fraud  therein,  the  defendant,  if  he  sets  up  an  account  stated,  must  also  traverse 
the  alleged  fraud. 


Bill  for  relief.     On  plea  and  demurrer  thereto. 
Mr.  J.  W.  Taylor,  for  demurrant. 
Mr.  8.  C.  Mount,  contra. 
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Harrison  v.  Farrington. 

The  Chancellor. 

The  bill  prays  an  account  of  the  dealings  and  transactions  be- 
tween the  defendant  and  the  complainant's  intestate  (they  were 
partners  in  business)  during  the  lifetime  of  the  latter,  and  after 
his  death  up  to  the  1st  of  May,  1876,  and  that  the  defendant 
may  be  decreed  to  pay  the  amount  due.  It  states  that  the  com- 
plainant applied  to  the  defendant  for  a  statement  of  the  assets 
and  liabilities  of  the  firm,  and  that  the  latter  gave  him  one  which 
showed  a  balance  in  favor  of  his  intestate's  estate,  and  that  con- 
fiding in  the  defendant's  representations,  which  he  says  were  false 
in  certain  important  particulars  which  he  specifies,  he  accepted 
that  sum ;  whereas,  he  insists,  he  ought  to  have  had  a  much 
larger  one.  The  defendant  has  pleaded  an  account  stated  and 
has  answered  in  support  of  the  plea.  The  complainant  has  de- 
murred to  the  plea. 

The  bill,  it  will  have  been  seen,  anticipates  the  defence  of  an  ac- 
count stated,  and  to  it  replies  affirmatively  by  charging  fraud.  The 
defendant,  therefore,  if  he  wishes  to  plead  an  account  stated, 
must  not  only  set  up  the  account  but  must  traverse  also,  in  the 
plea,  the  anticipatory  replication  thereto  which  the  bill  contains, 
that  is,  the  charge  of  fraud.  Such  a  plea  is  called  an  anomalous 
one  because  it  is  partly  affirmative  and  partly  negative — affirma- 
tive in  setting  up  the  account  and  negative  in  denying  the  fraud. 
Story  Eq.  PL  §  802;  Lang.  Eq.  PI.  §  101.  The  plea  under 
consideration  does  not  negative  the  fraud.  It  avers  that  the  ac- 
count was,  according  to  the  best  of  the  defendant's  knowledge, 
just  and  true,  and  that  the  defendant  furnished  the  complainant 
with  facilities  for  examination  into  the  accounts ;  but  it  does  not 
traverse  the  charges  of  fraud  or  any  of  them.  It  must  be  over- 
ruled, with  costs,  but  leave  will  be  given  to  amend,  provided  it 
be  done  in  ten  days  from  the  time  of  entering  the  order  on  this 
opinion. 
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New  Jersey  Zinc  and  Iron  Co.  v.  Trotter. 

The  New  Jersey  Zinc  and  Iron  Company 

y. 

Charles  W.  Trotter  et  al. 

The  complainant  claims  the  frauklinite  ore  in  certain  land  known  as  the 
northerly  half  of  Mine  Hill,  under  deeds  made,  one  in  IS-IS  and  the  other 
about  a  year  afterwards.  The  defendant  Trotter  also  claims  that  ore  as  lessee 
of  a  person  who  claims  under  a  deed  of  the  same  grantor  made  in  1848.  The 
complainant's  deeds  do  not  include  the  land  in  question  in  the  description, 
though  it  says  it  was  intended  that  tlie  description  should  embrace  those 
premises,  and  the  bill  is  filed  for  rectification  of  the  description  so  as  to  include 
the  premises  in  dispute.  The  complainant,  and  those  under  whom  it  claims, 
had  possession  of  the  land  from  1848  up  to  September,  1882,  when  Trotter  took 
possession  and  fenced  it  out.  In  1881  he  recovered  damages  against  the  com- 
plainant's grantor  in  a  federal  court,  in  trespass,  for  taking  frauklinite  from  the 
property,  and  shortly  afterward  the  complainant's  grantor  filed  a  bill  in  a 
federal  court  for  rectification  of  the  description,  and  applied  for  an  injunction 
to  restrain  Trotter  from  mining  the  frauklinite,  which  was  denied.  On  motion 
for  injunction  in  this  suit  to  restrain  Trotter  from  mining — Held,  that  an  in- 
junction should  be  allowed  to  preserve  the  property  in  question  pendente  lite. 
Also  that  the  complainant  was  not  disentitled  to  relief  by  laches  in  applying 
for  the  reformation  of  the  description,  notwithstanding  the  error  was  known 
as  early  as  1853,  since  its  right  was  not  questioned  until  Trotter  obtained  his 
lease,  which  was  in  1879. 

Bill  for  relief  (to  correct  deeds  &c.).  On  motion  for  interlocu- 
tory injunction. 

3Ir.  T.  N.  McCa7'ter  (for  complainant),  for  the  motion. 

Mr.  R.  Wayne  Parker  and  3Ir.  Cortlandt  ParJcer  (for  Trotter), 
and  3fr.  C.  D.  Thompson  and  3Ir.  George  Northrop,  of  Phila- 
delphia (for  A.  Heckscher),  contra. 

The  Chancellor. 

The  controversy  between  the  parties  is  as  to  the  title  to  what 
is  designated  as  the  westerly  mine,  lode,  vein  or  bed  of  frauklin- 
ite ore  in  and  upon  the  northerly  half  of  Mine  Hill,  in  Sussex 
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county.  The  complainant  claims  it  under  a  deed  dated  March 
10th,  1848,  given  by  Samuel  Fowler  to  the  Sussex  Zinc  and 
Copper  Mining  and  Manufacturing  Company,  and  another  deed, 
confirmatory  thereof,  given  by  Fowler  to  that  company  about  a 
year  afterwards.  The  defendants  are  James  L.  Curtis,  sole  sur- 
viving trustee  of  the  Franklinite  Mining  Company,  who,  when 
the  bill  was  filed,  claimed  to  hold  (subject  to  the  hereinafter- 
mentioned  lease  to  Trotter)  the  legal  title  to  the  property  in  dis- 
pute by  virtue  of  a  deed  dated  December  30th,  1850,  from 
Fowler  to  him  and  Daniel  H.  Curtis  (now  deceased)  as  trustees 
for  that  company;  the  Franklinite  Mining  Company  and  the 
Franklinite  Steel  and  Zinc  Company,  which  latter  company 
claimed,  when  the  bill  was  filed,  to  be  the  equitable  owner  of 
the  rights  of  the  Franklinite  Mining  Company  in  the  property ; 
Charles  W.  Trotter,  who  claims  under  a  lease  of  the  property  for 
fifteen  years  from  its  date,  April  10th,  1879,  from  James  L. 
Curtis,  as  trustee  for  the  Franklinite  Mining  Company,  and 
August  Heckscher,  recently  admitted  as  a  defendant,  who  claims 
to  own,  by  virtue  of  a  conveyance  since  this  suit  was  begun,  all 
the  title  of  James  L.  Curtis,  surviving  trustee  of  the  Franklinite 
Mining  Company,  and  all  the  title  of  the  Franklinite  Steel  and 
Zinc  Company.  The  main  object  of  the  suit  is  to  correct  the 
description  of  the  land  in  the  two  deeds  from  Fowler  to  the  Sus- 
sex Zinc  and  Copper  Mining  and  Manufacturing  Company,  the 
complainant  insisting  that  it  is  erroneous  through  mistake  of  the 
parties  to  the  instruments.  The  description  does  not  enclose  the 
land  which  the  complainant  alleges  the  parties  intended  to  em- 
brace in  it,  but,  on  the  contrary,  will  not,  in  the  language  of  the  . 
surveyors,  "close"  at  all.  The  complainant  alleges  that  it  was 
the  intention  of  the  parties  to  the  deeds  to  convey  by  that 
description  the  franklinite  in  the  northerly  half  of  Mine  Hill. 
The  defendants  deny  this,  and,  on  the  other  hand,  claim  the  frank- 
linite in  and  on  that  half  of  Mine  Hill  under  the  before-men- 
tioned deed  from  Fowler  to  the  Curtises,  as  trustees,  which 
grants  all  the  ore  called  franklinite,  and  all  other  ores  or  metals 
in  and  on  certain  premises  in  which  Mine  Hill  is  included,  not 
granted  by  Fowler  to  the  Sussex  Zinc  and  Copper  Mining  and 
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Mauufacturing  Company  by  the  before-mentioned  two  deeds, 
and  another  of  the  same  date  with  the  first-mentioned  thereof, 
March  10th,  1848,  by  which  he  conveyed  all  the  zinc,  copper, 
lead,  silver  and  gold  ores,  and  all  other  metals,  or  ores  contain- 
ing metals,  except  the  metal  or  ore  called  franklinite,  and  iron 
ore  when  it  exists  separate  from  the  zinc,  in  certain  premises,  in- 
cluding Mine  Hill.  It  will  be  seen,  from  what  has  been  said, 
that  the  dispute  between  the  parties  is  as  to  whether  the  com- 
plainant's conveyances  of  franklinite  include  that  which  is  in  or 
on  the  northerly  half  of  Mine  Hill  or  not.  The  complainant's 
immediate  predecessor  in  the  title  which  it  claims — the  New  Jer- 
sey Zinc  Company — was  sued  by  Trotter  in  the  United  States 
circuit  court  for  the  district  of  New  Jersey  in  an  action  of  tres- 
})ass  to  recover  damages  for  taking  away  franklinite  subsequently 
to  the  beginning  of  his  term  (he  claiming  under  his  lease),  and 
the  action  resulted  in  a  judgment  in  his  favor  in  1881.  The 
defendant  in  that  suit  was  unable  to  stand  on  its  title  under  the 
deeds  from  Fowler,  the  jury  not  being  able  to  find  that  they 
covered  the  locus  in  quo.  Subsequently  the  New  Jersey  Zinc 
Company  filed  a  bill  in  the  United'  States  circuit  court  for  the 
eastern  district  of  New  York  for  a  reformation  of  those  deeds 
and  a  deed  from  the  Sussex  Zinc  and  Copper  Mining  and  Manu- 
facturing Company  to  it,  dated  in  1852,  for  the  franklinite 
which  it  is  claimed  it  was  the  intention  of  the  parties  to  convey 
by  the  deeds  from  Fowler  to  the  Sussex  Zinc  and  Copper  Min- 
ing and  Manufacturing  Company  for  franklinite.  An  applica- 
tion for  an  injunction  upon  that  bill  was  denied  on  the  ground 
(among  others)  that  the  matter  in  that  suit  was  res  adjudicata — 
that  the  complainant  therein  was  concluded  by  the  before-men- 
tioned finding  of  the  jury  in  the  suit  at  law.  The  bill  in  this 
case  seeks  to  rectify  the  description  of  the  land  in  those  deeds. 
It  alleges  that  by  mistake  the  description  in  the  deeds  from  Fow- 
ler was  so  made  as  not  to  describe  the  premises  which  the 
grantor  intended  to  describe.  When  the  bill  was  filed  the  com- 
plainant was  in  possession  of  the  premises  in  dispute,  and  it  and 
those  under  whom  it  claimed  had  been  in  possession  of  the  vtin 
or  bed  from  the  time  of  the  first  conveyance  by  Fowler,  which 


6  CASES  IN  CHANCERY.  [38  Eq, 

New  Jersey  Zinc  and  Iron  Co.  v.  Tiotier. 

was  in  March,  1848.  Since  the  beginning  of  this  suit  Trotter, 
has  taken  possession  and  fenced  the  complainant  out  and  threatens 
to  remove  and  dispose  of  franklinite,  and  the  complainant  now 
asks  that  he  be  enjoined  from  so  doing.  It  is  urged  in  behalf 
of  the  defendants,  in  opposition,  that  the  before-mentioned  verdict 
of  the  jury,  and  the  decision  of  the  United  States  circuit  court  for 
the  eastern  district  of  New  York,  are  conclusive  against  the  appli- 
cation. But  it  is  entirely  clear  to  my  mind  that  the  verdict  is  of 
no  weight  whatever  in  this  suit  for  reformation,  except  as  it  has 
established  for  the  complainant  the  fact  that  it  has  no  remedy  at 
law  and  must  therefore  necessarily  have  recourse  to  equity  for 
relief.  It  is  obvious  that  the  suit  at  law  did  not  determine  the 
right  of  the  defendant  therein  to  a  rectification  of  its  deeds,  for 
that  subject  was  not  within  the  jurisdiction  of  that  court  in  that 
action.  The  suit  merely  determined  as  to  the  deeds  at  most  that 
the  description  of  the  land  therein  did  not  embrace  the  locus  in 
quo.  The  question  here  is  whether,  conceding  that  fact,  the 
description  ought,  in  equity,  to  be  altered  so  as  to  include  that 
land.  As  to  the  suit  in  equity  in  the  United  States  court,  be- 
sides the  fact  that  it  was  not  brought  by  the  complainant  here, 
but  by  another  corporation,  it  appears  that  it  was  not  begun 
until  after  the  complainant  here  had  acquired  its  title.  The  deed 
from  the  New  Jersey  Zinc  Company  to  the  complainant  in  this 
suit  is  dated  October  30th,  1880,  and  was  recorded  January  4th, 
1881.  The  suit  at  law  against  the  New  Jersey  Zinc  Company 
was  brought  in  1879,  but  the  trial  did  not  take  place  until  the 
spring  of  1881,  and  therefore  that  suit  in  equity  was  not  insti- 
tuted until  after  the  complainant  therein  had  parted  with  its 
title  to  the  complainant  in  this  suit.  It  is  urged,  however,  that 
this  court  should  look  into  the  relations  between  the  New  Jer- 
sey Zinc  Company  and  the  complainant  here,  to  see  whether 
they  are  not  such  as  to  lead  to  the  conclusion  that  the  two  com- 
panies are  substantially  but  one  and  the  same  company,  and 
whether  the  complainant  ought  not,  therefore,  to  be  held  bound 
by  the  result  of  that  suit  in  equity.  The  view  which  I  take  of 
tiie  extent  of  the  examination  as  to  the  subject  of  controversy, 
which  it  is  incumbent  on  the  court  to  make  in  such  a  case  a« 
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this,  on  such  a  motion,  made  at  such  a  stage  of  the  cause,  renders 
it  unnecessary  for  me  to  enter  upon  that  inquiry. 

The  court  will,  in  many  cases,  interfere  to  preserve  property 
in  statu  quo  during  the  pendency  of  a  suit  in  which  the  rights  to 
it  are  to  be  decided,  and  that,  without  expressing,  and  often 
without  having  the  means  of  forming,  any  opinion  as  to  such 
rights.  It  will  not  interfere  if  it  thinks  that  there  is  no  real 
question  between  the  parties,  but  if  it  sees  that  there  is  a  sub- 
stantial question  to  be  decided,  it  will  preserve  the  property  until 
such  question  can  be  regularly  disposed  of;  and  in  order  to  sup- 
port an  injunction  for  such  purpose,  it  is  not  necessary  for  the 
court  to  decide  upon  the  merits  in  favor  of  the  complainant.  If 
tiie  bill  states  a  substantial  question  between  the  parties,  the 
title  to  the  injunction  may  be  good,  although  the  title  to  the 
relief  prayed  may  ultimately  fail.  Joyce  Prin.  Inj.  29.  Here 
there  are  deeds  by  which  it  is  to  be  presumed  Fowler,  the 
grantor,  intended  to  convey  the  franklinite  in  some  land  which 
he  attemprted  to  describe.  In  his  testimony,  he  says  that,  after 
he  agreed  to  convey  the  zinc  ore  to  the  Sussex  Zinc  and  Copper 
Mining  and  Manufacturing  Company,  he  agreed  to  convey,  and 
did  convey  to  it,  in  March,  1848,  the  franklinite  ore  on  a  piece 
of  land  on  the  Mine  Hill  farm,  and  that  the  reason  was  that 
Samuel  T.  Jones,  one  of  the  directors  of  the  company,  in  pro- 
curing subscriptions  to  the  stock,  had  represented  that  the  com- 
pany owned  franklinite  ore,  and  the  company  made  the  purchase 
of  the  minerals  (the  franklinite)  upon  that  lot  (Mine  Hill),  to 
make  the  representation  good.  John  George,  who  was  super- 
intendent of  the  mines  of  the  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  testifies  that  Fowler,  in  or  about 
1853,  showed  him  tiie  lines  of  the  property  which  he  intended 
to  embrace  in  the  description  of  the  deeds  (they  are  the  same 
now  claimed  by  the  complainant) ;  that  James  L.  Curtis,  who 
then  was  the  president  of  the  Sussex  Zinc  and  Copper  Mining 
and  Manufacturing  Company,  showed  him  the  same  lines  as  the 
boundaries  in  1853  or  1854,  and  that  Alexander  C.  Farrington, 
who  was  the  mining  engineer  of  the  company,  showed  him  the 
same  lines  in  1853.    Fowler,  Farrington  and  Curtis  were  direct- 
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ors  of  the  Franklinite  Mining  Company  (which  was  a  joint 
stock  association)  when  the  deed  from  Fowler  to  that  company- 
was  given,  and  when  they  so  showed  the  lines  of  the  property 
to  George.  The  Sussex  Zinc  and  Copper  Mining  and  Manufac- 
turing Company  and  its  successors  mined  upon  the  property  in 
question,  up  to  the  time  when  the  defendant  Trotter  took  pos- 
session of  the  land  and  fenced  it,  in  order  to  maintain  sole 
possession  thereof.  It  is  insisted,  however,  on  the  part  of  the 
defendants,  that  such  mining  was  not,  previously  to  1877,  for 
franklinite,  but  for  the  red  oxide  of  zinc,  to  which  the  company 
and  its  successors  had  a  title  under  the  before-mentioned  deed  of 
March  10th,  1848,  which  is  not  in  question — the  deed  for  zinc 
&c.  In  and  from  1877,  however,  the  New  Jersey  Zinc  Com- 
pany, it  is  admitted,  mined  franklinite  there.  The  suit  at  law 
was  brought  by  Trotter  against  that  company  for  raining  frank- 
linite after  April  10th,  1879.  When  he  took  his  lease  of  1879, 
he  knew  that  that  company  claimed  the  right  to  mine  franklinite, 
for  that  instrument  was  accompanied  by  an  agreement  that  he 
should  be  indemnified  out  of  the  rents  and  royalties  under  the 
lease,  for  any  costs,  charges  and  expenses,  at  law  or  in  equity, 
which  he  might  incur,  to  obtain  and  enjoy  the  right  of  mining, 
under  the  lease,  against  that  company  or  any  other  party.  Cur- 
tis, by  his  answer,  admits  that,  when  that  lease  was  made,  that 
company  was  actually  mining  upon  part  of  the  premises  covered 
thereby,  and  that  one  of  the  conditions  of  the  lease  or  of  the 
agreement  just  mentioned,  was  that  Trotter  was  to  institute  legal 
proceedings  against  the  company,  and  to  furnish  the  funds  where- 
with to  carry  them  on,  and  repay  himself  out  of  the  royalties 
reserved  in  the  lease. 

It  is  urged,  in  behalf  of  the  defendants,  that  the  complainant 
is  disentitled  to  the  relief  of  rectification  by  laches,  inasmuch  as 
the  error  in  the  description  of  the  land  was  discovered  as  early 
as  about  1853,  and  neither  it  nor  any  of  those  under  whom  it 
claims  title  made  any  attempt  to  reform  the  deeds  until  the  filing 
of  the  bill  in  the  suit  in  equity  in  the  federal  court,  before  men- 
tioned. But  it  does  not  appear  that  any  question  as  to  the  loca- 
cation  of  the  land  described  in  the  deeds  was  ever  raised  until 
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it  was  raised  in  the  suit  at  law.  On  the  other  hand,  it  seems 
that  the  location  claimed  by  the  complainant  was  acquiesced  in 
up  to  the  time  when  Trotter  obtained  his  lease  (in  1879),  and 
hence  the  necessity  for  a  reformation  did  not,  so  far  as  appears, 
present  itself  until  the  question  was  raised  by  Trotter.  More- 
over, the  comphiinant  and  those  under  whom  it  claims  were  in 
possession  until  after  the  bill  in  this  suit  was  filed.  The  reason- 
able rule  on  the  subject  is  that,  where  there  is  no  abandonment 
of  the  right  claimed,  nor  any  acquiescence  in  its  enjoyment 
by  another,  inconsistent  with  the  claimant's  claim  or  demand, 
failure  to  apply  for  the  relief  will  not  bar  the  applicant  of  his 
remedy.  This  rule  is  distinctly  enunciated  in  the  recent  case  of 
Stith  V.  McKee  (1882),  in  the  supreme  court  of  North  Carolina 
{87  N.  C.  389),  where  the  suit  was  brought  to  correct  a  deed 
given  in  1826,  and  under  which,  in  that  year,  the  original  pur- 
chaser under  whom  the  plaintiffs  claimed  took  possession,  and 
he  and  those  claiming  under  him  kept  it  ever  afterwards.  The 
court  says  that,  while  he  and  they  were  bound,  like  all  others,  to 
understand  the  law  and  know  the  legal  import  of  the  deed 
under  which  they  held,  they  were  not  bound  to  anticipate  an 
effort  on  the  part  of  those  who  sold  to  them,  or  any  claiming 
under  them,  to  defeat  the  intention  with  which  their  deed  was 
made,  or  to  assert  an  inequitable  claim  to  the  land  thereby  con- 
veyed ;  and  it  adds  that,  until  assailed  from  some  quarter,  they 
were  not  called  upon  to  act,  and  consequently  no  presumption 
can  arise  against  them  because  of  their  failure  to  do  so.  In 
Wanner  v.  Sisson,  3  Stew.  Eq.  14-1,  a  deed  was  reformed  between 
thirty  and  forty  years  after  it  was  given,  by  adding  words  of 
inheritance,  notwithstanding  the  alleged  mistake  (the  omission 
of  those  words)  was  patent  upon  its  face,  and  notwithstanding, 
after  the  death  of  the  grantee  and  the  termination  of  the  estate 
which  the  operative  language  of  the  deed  imported,  the  defend- 
ant had  bought  the  title  from  the  grantor's  heir-at-law  for  value, 
though,  as  it  was  held,  not  without  notice.  The  rule  in  the 
analogous  case  of  suit  for  specific  performance,  is  that,  where  a 
person  entitled  to  the  conveyance,  or  he  and  those  under  whom 
he  claims,  have  been  in  the  uninterrupted  possession  of  the 
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property,  and  using  it  as  their  own,  objection  on  account  of 
lapse  of  time  cannot  be  sustained.  Miller  v.  Bear,  3  Paige  J/.66. 
See  Pom.  Cont.  4-76  and  Daggers  v.  Van  Dyck,  10  Stew.  Eq.  130. 
The  defendants  claim  that,  by  reason  of  want  of  notice  to 
some  of  those  through  whom  they  derive  title,  their  equity  is 
superior  to  that  claimed  by  the  complainant.  It  is  enough  to 
say  that  that  defence  is  not  yet  established,  nor  is  it  so  presented 
as  to  warrant  the  denial  of  the  application  for  an  injunction  on 
that  ground.  The  court  is  called  upon  to  take  means  to  preserve 
the  thing  which  is  the  real  subject  of  the  litigation,  until  the 
merits  of  the  pending  controversy  here  concerning  it  shall  have 
been  judicially  ascertained.  The  thing  in  dispute  is  the  right  to 
the  franklinite ;  and  to  permit  Trotter,  who  is  in  possession,  to 
remove  and  dispose  of  the  ore,  would  be  to  allow  one  party  to 
consume,  for  his  own  benefit,  the  subject  of  the  controversy, 
while  the  suit  brought  to  try  his  right  to  it  is  in  progress.  That, 
obviously,  would  be  entirely  contrary  to  justice.  Where  the 
acts  threatened  or  done  are  such  as  tend  to  the  destruction  of  the 
property  in  question,  the  court  will,  at  the  instance  of  a  com- 
plainant out  of  possession,  interfere,  by  injunction,  to  prevent 
them  pending  the  trial  of  the  title  to  the  property  at  law.  Kerr 
on  Inj.  289.  The  principle  is,  of  course,  equally  applicable  to  a 
case  like  this,  where  the  trial  of  the  title  is  necessarily  in  equity. 
Though  the  complainant  is  now  out  of  possession,  yet,  as  before 
stated,  it  was  in  possession  when  the  bill  was  filed,  and  Trotter, 
though  in  possession  now,  is  not  so  by  the  complainant's  consent 
nor  by  virtue  of  any  legal  process,  but,  as  appears  by  his  affida- 
vit put  in  on  this  motion,  he  took  possession  during  the  litiga- 
tion, and  on  or  about  September  1st,  1882,  at  a  time  when,  as 
he  says,  the  premises  were,  as  he  was  informed,  deserted.  He 
also  says  that,  on  taking  possession,  he  ordered  that  all  other 
persons  should  be  excluded  from  the  property,  and  that  the 
mine  openings  should  be  fenced.  It  is  therefore  quite  obvious 
that  he  is  not  only  not  in  possession  with  the  consent  or  acquies- 
cence of  the  complainant  or  by  virtue  of  any  legal  process,  but, 
without  either,  has  entered  upon  the  premises,  and  is  holding 
them  to  keep  the  complainant  from  regaining  the  possession 
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which  it  had  at  the  filing  of  the  bill,  and  which  it,  and  those 
under  whom  it  claims,  iiad  had  for  over  thirty  years.  It  is 
urged  on  behalf  of  Trotter,  that  the  fact  that  he  is  under  con- 
tract to  furnish  the  ore  under  a  contract  made  by  him  with  the 
defendant  Heckscher,  and  by  the  latter  assigned  to  the  Lehigh 
Zinc  and  Iron  Company  (limited),  and  that  that  company  has 
made  commercial  arrangements  upon  the  faith  of  the  contract, 
Avhich  will  inflict  great  pecuniary  damage  upon  him  or  them  if 
Trotter  be  restrained  from  executing  the  contract,  is  a  cogent,  if 
not  a  sufiScient  reason  of  itself,  for  refusing  the  injunction.  But 
Trotter  and  Heckscher  are  both  non-residents,  and  the.  Lehigh 
Zinc  and  Iron  Company  is  a  foreign  corporation,  located  in 
Pennsylvania.  Moreover,  it  appears  that  the  contract,  so  far  as 
the  ore  in  the  northerly  part  of  Mine  Hill  is  concerned — the 
ore  in  question  in  this  suit — was  merely  an  option  of  purchasing 
in  case  Trotter  should  obtain  possession  of  the  mine,  vein,  lode 
or  bed  there,  or  any  part  thereof.  So  that  that  part  of  the  con- 
tract was  based  on  the  proviso  that  Trotter  should  have  lawful 
right  to  mine,  and  therefore  the  contingency  of  his  being  re- 
s-trained, by  judicial  proceedings,  from  mining  there,  on  a  ques- 
tion of  his  right  to  do  so,  manifestly  was  in  the  contemplation 
of  the  parties. 

There  is  a  substantial  question  between  the  parties  in  this 
suit,  and,  under  the  circumstances,  the  status  quo  should  be  pre- 
served until  it  is  determined. 

There  will  be  an  order  for  an  injunction  to  restrain  Trotter 
and  those  under  whom  he  claims,  and  those  claiming  under  him, 
from  mining  any  franklinite  on  the  premises  in  question,  and 
from  removing  any  already  mined  therefrom. 
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V. 

Feederick  Frelinghuysen. 

On  October  26th,  1881,  oue  Baldwin,  who  was  one  of  the  executors  and  the 
general  financial  manager  and  custodian  of  the  securities  of  an  estate,  and  also 
the  cashier  of  a  national  bank,  purchased  four  bills  of  exchange  for  $6,535 
each,  dated  October  16th,  19th,  21st  and  24th,  1881,  payable  in  six  months, 
which  had  been  accepted  by  the  drawees  and  were  made  payable  to  the  draw- 
ers and  endorsed  by  them.  Baldwin,  to  pay  for  the  bills,  drew  from  the  bank 
on  his  check  as  executor,  $25,000,  from  the  deposit  to  the  credit  of  the  estate, 
and  placed  in  the  box  containing  the  papers  of  the  estate,  usually  kept  in  the 
cashier's  desk  in  the  bank,  the  four  drafts,  with  this  memorandum  attached : 
"Est.  W.  James,  loan  $25,000,  Oct.  26th,  1881.  C.  Nugent  &  Co."  The 
proceeds  of  the  drafts  were  applied  to  the  drawer's  indebtedness  to  the  bank_ 
The  bank  failed  on  October  31st,  1881,  and  the  defendant  was  appointed 
receiver  on  November  2d,  1881.  He  gave  to  the  executors  the  box  and  all  its 
contents,  except  the  four  drafts,  which  he  kept,  claiming  that  they  were  the 
assets  of  the  bank.  He  refused  to  deliver  them  on  demand,  and  collected 
them  at  maturity,  but  kept  the  proceeds  separate. —  Held,  that  BaMwin,  in  the 
purchase  of  the  drafts,  acted  as  the  agent  of  the  drawers  and  as  executor  and 
not  as  cashier,  and  thougli  the  drafts  were  paid  for  by  law  with  funds  wliich 
the  estate  had  on  deposit  in  the  bank,  and  though  Baldwin  knew  at  the  time 
that  the  bank  was  insolvent,  yet  the  transaction  being  a  bona  fide  purchase  and 
not  a  plan  to  secure  preference  of  the  estate  over  other  depositors,  the  transac- 
tion was  not  in  violation  of  section  5,242  of  the  revised  statutes  of  the  United 
States,  which  forbids  the  transfer  of  any  bills  of  exchange  &c.,  owing  to  any 
national  bank  *  *  *  after  the  commission  of  any  act  of  insolvency,  or  in 
contemplation  thereof;  and,  further,  that  this  court  has  jurisdiction  to  follow 
the  proceeds  of  the  drafts  as  trust  property  so  long  as  they  are  identifiable, 
and  to  decree  their  payment  to  the  estate. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  Cortlandt  Parker,  for  complainants. 
Mr.  A.  Q.  Keasbey,  for  defendant. 
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The  Chancellor. 

This  suit  is  brought  by  the  executors  of  William  James, 
deceased,  late  of  Newark,  to  establish  their  right  to  four  bills 
of  exchange,  each  for  $6,535,  drawn  by  C.  Nugent  &  Co.,  of 
Newark,  upon  and  accepted  by  L.  Beebe  &  Sous,  of  Boston, 
and  payable  to  the  drawers,  and  by  them  endorsed.  They  were 
all  payable  six  months  from  date,  and  were  respectively  dated 
the  16th,  19th,  21st  and  24th  of  October,  1881.  Oscar  L. 
Baldwin,  one  of  the  executors,  who  was  the  general  financial 
manager  of  the  James  estate  and  the  custodian  and  depositary 
of  its  securities,  was  also  cashier  of  the  Mechanics  National 
Bank  of  Newark  up  to  the  time  of  its  failure,  which  occurred 
on  the  31st  of  the  last-mentioned  month  of  October.  The 
defendant  was  appointed  receiver  of  the  institution  about  the 
second  of  November  following.  When  he  took  possession  of 
the  bank  building  he  found  the  drafts  in  question  in  a  box  kept 
in  a  desk — the  cashier's  desk — used  by  Baldwin  in  the  bank, 
where  it  had  been  left  by  the  latter?  The  box  contained  nothing 
but  papers  of  the  estate,  or  what  purported  to  be  such.  Among 
them  were  two  packages  of  bills  receivable,  besides  the  drafts  in 
question,  and  also  bonds  of  the  estate.  On  the  packages  of  bills 
receivable  were  memoranda  stating  that  they  belonged  to  the 
James  estate.  To  that  which  was  composed  of  the  drafts  in 
question  there  was  attached  a  paper  containing  the  following 
memorandum  in  the  handwriting  of  Baldwin  :  "  Est.  W.  James, 
loan  $25,000,  Oct.  26th,  1881.  C.  Nugent  &  Co."  The 
receiver  gave  up  to  the  executors  the  box  and  all  its  contents, 
except  the  four  drafts,  which  he  says  he  felt  constrained  to  retain 
until  after  proper  judicial  determination  as  to  the  ownership 
thereof.  Formal  demand  was  made  verbally  by  the  executors 
on  him  for  the  drafts,  and  subsequently,  on  the  13th  of 
April,  1882,  they  made  a  written  one.  The  demands  were 
refused.  When  the  latter  one  was  made  the  defendant  had  sent 
the  drafts  to  Boston  for  collection  on  his  account.  On  the 
26th  of  October,  1881,  the  date  of  making  the  loan,  as 
stated  on  the  memorandum  attached  to  the  drafts,  Baldwin  drew 
from  the  bank,  on   his  check,  as  executor  of  William  James, 
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$25,000  on  account  of  the  deposit  ($54,497.91)  to  the  credit  of 
the  estate  there.  The  defendant,  as  appears  by  his  answer, 
collected  the  drafts  as  they  matured,  and  now  holds  the  proceeds 
thereof  as  part  of  the  assets  of  the  bank,  as  he  claims  he  has  a 
right  to  do,  but  keeps  them  in  a  separate  account,  so  that  upon 
adjudication  of  ownership  in  this  court  the  identical  moneys  can 
be  subject  to  the  order  of  this  court.  By  his  answer  he  sets  up 
two  defences:  one  is  that  the  purchase  of  the  drafts  for  the 
James  estate  was  not  bo7ia  fide,  but  was  in  contravention  of  the 
provisions  of  the  five  thousand  two  hundred  and  forty-second 
section  of  the  revised  statutes  of  the  United  States,  which 
declares  that  all  transfers  of  the  notes,  bonds,  bills  of  exchange 
or  other  evidences  of  debt  owing  to  any  national  banking  asso- 
ciation, or  of  the  deposits  to  its  credit,  *  *  *  made  after 
the  commission  of  an  act  of  insolvency,  or  in  contemplation 
thereof,  with  a  view  to  prevent  the  application  of  its  assets  in 
the  manner  prescribed  by  the  national  banking  act,  or  with  a 
view  to  the  preference  of  one  creditor  over  another,  except  in 
payment  of  its  circulating  notes,  shall  be  utterly  null  and  void. 
The  other  defence  is  that  if  the  purchase  be  sustained,  this  court 
has  no  jurisdiction  of  the  matter,  because  there  exists  an  ade- 
quate remedy  at  law. 

That  Baldwin  bought  the  drafts  with  the  money  of  and  for 
the  James  estate,  on  the  26th  of  October,  1881,  there  can  be  no 
question.  It  is  also  clearly  proved  that  they  were  the  property 
of  C.  Nugent  &  Co.,  and  not  of  the  bank,  and  that  the  $25,000 
were  at  once  applied  to  the  payment  of  the  indebtedness  of  that 
firm  to  the  bank.  The  drafts  were  intrusted  by  the  firm  to 
Baldwin  in  order  that  he  might  negotiate  them  and  apply  the 
proceeds  for  their  benefit  in  their  dealings  with  the  bank  from 
which  they  were  borrowers  of  money.  He  testified  that  he  acted 
as  agent  for  them  in  the  negotiation  of  their  business  paper,  and 
that  it  was  and  had  for  years  been  their  custom  to  send  to  him 
every  day  the  general  receipts  of  their  business,  in  order  that  he 
might  deposit  such  of  them  as  were  cash  to  their  credit  in  the 
bank,  and  negotiate  such  of  the  paper  as  was  not  cash  in  the 
bank  or  elsewhere  as  he  could ;  that  the  understanding  was  that 
they  were  to  endorse  such  paper  to  him,  and  he  was  to  turn  it 
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•  into  cash  for  their  benefit  as  soon  as  possible,  and  either  deposit 
the  proceeds  in  the  bank  or  use  them  in  taking  up  their  obliga- 
tions at  the  bank.  He  received  commissions  for  negotiating  the 
paper.  The  four  drafts  were  received,  he  says,  on  the  26th  of 
October,  the  day  they  were  negotiated,  just  as  such  paper, 
together  with  cash  items,  had  been  received  by  him  from  the 
firm  for  several  years  theretofore.  The  bank  was  then  insolvent, 
and  he  was  well  aware  of  the  fact.  He  was  in  hopes,  however, 
to  be  able,  by  management,  to  prevent  the  failure  of  the  bank  at 
that  time  by  preventing  the  bank  examiner,  of  whose  coming  he 
was  in  daily  expectation,  from  discovering  the  insolvency.  He 
says,  in  substance,  that  he  expected,  or  at  least  hoj)ed,  to  be  able 
to  prevent  the  discovery  up  to  the  night  of  the  29th  of  October, 
three  days  after  the  purchase  of  the  drafts.  The  proceeds  of 
the  drafts  he  used  to  take  up  worthless  paper,  what  is  known  as 
"  kites  "  (they  were  drafts  drawn  by  C.  Nugent  &  Co.  on  a  firm 
in  New  York,  without  warrant,  and  not  based  on  any  indebted- 
ness or  liability  of  the  drawers),  representing  loans  by  the  bank 
to  C.  Nugent  &  Co.,  which  he  was  carrying  in  his  cashier's  cash 
account  as  so  much  cash.  There  is  no  evidence  whatever  that 
in  the  purchase  of  the  drafts  he  contemplated  any  benefit  to  the 
estate  of  James,  except  that  which  would  arise  from  the  invest- 
ment itself.  There  is  no  evideace  that  he  contemplated  obtain- 
ing any  preference  for  that  estate  over  the  other  creditors  of  the 
bank.  His  sole  object  appears  to  have  been  to  get  the  money 
for  the  drafts  for  C.  Nugent  &  Co.,  whose  property  they  were, 
from  the  funds  of  the  James  estate  in  the  bank,  and  apply  it  to 
the  itidebtedness  of  the  firm  to  the  bank.  At  the  same  time  he 
thought  the  purchase  a  very  desirable  investment  for  the  estate. 
If  he  had  offered  the  paper  to  any  person  on  the  street  to  whom 
the  bank  was  indebted  as  a  depositor,  and  that  person  had 
bought  it  with  a  check  on  the  bank  which  the  cashier  paid,  there 
could  be  no  ground  for  holding  that  the  bank  had  been  guilty 
of  a  violation  of  the  above-quoted  section  of  the  national  bank- 
ing act,  in  the  transaction.  And  there  is  no  essential  difference 
between  the  transaction  under  consideration  and  such  a  one  as 
that.     The  purchase  was  not  within  either  the  terms  or  spirit  of 
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the  section.  It  was  not  a  transfer  of  any  of  the  notes,  bonds, 
bills  of  exchange  or  other  evidences  of  debt  owing  to  the  bank ; 
for,  as  before  stated,  the  drafts  were  not  the  property  of  the 
bank.  Nor  of  any  deposits  to  its  credit ;  for  the  money  due  the 
James  estate  from  it  was  a  deposit  to  its  debit.  Nor  is  there 
any  ground  for  holding  that  the  object  of  the  purchase  was  to 
prevent  the  application  of  any  of  the  assets  of  the  bank  to  its 
debts  in  the  manner  provided  for  by  the  national  banking  law, 
or  to  give  a  preference  to  the  James  estate  as  a  creditor  of  the 
bank.  But  Baldwin's  sole  object  and  design,  as  cashier,  in  the 
transaction,  were  to  get  the  money  for  the  drafts  to  take  up 
the  worthless  paper  before  referred  to — to  substitute  cash  for  it 
— before  the  examiner  should  enter  upon  his  investigation  of  the 
affairs  of  the  institution. 

Nor  is  the  objection  of  want  of  jurisdiction  well  founded. 

The  defendant,  who  in  this  transaction  stands  as  a  mere  vol- 
unteer, took  into  his  possession  property  (the  drafts)  impressed 
with  a  trust,  and  he  held  it  subject  to  the  trust.  He  collected 
the  money  due  upon  the  drafts,  and  now  holds  it,  keeping  it,  in 
the  language  of  his  answer,  in  a  separate  accouat,  so  that  upon 
adjudication  of  ownership  the  identical  money  may  be  subject  to 
the  order  of  this  court.  When  the  bill  was  filed  (April  18th, 
1882)  he  held  the  drafts,  none  of  which  had  then  matured.  He 
has  collected  them  since  then.  The  bill  prays  that  it  may  be 
decreed  that  he  came  into  and  holds  possession  of  them  wrong- 
fully and  without  lawful  right  to  take  or  hold  them,  and  that 
he  acquired  them  under  and  charged  with  a  trust  whereby  it 
became  his  duty  to  hold  and  collect  them,  and  on  such  collection 
to  hold  the  proceeds  in  trust  for  the  complainants,  and  that  he 
be  prevented  from  paying  over  such  moneys  as  he  shall  receive 
from  the  drafts  to  any  one  except  the  complainants,  or  from 
making  use  thereof  as  his  own,  and  fBom  intermingling  them 
with  assets  or  property  held  in  trust  for  any  other  person,  or 
rendering  an  account  thereof  to  any  other  person  as  such.  On 
the  same  day  on  which  the  bill  was  filed  an  injunction,  according 
to  its  prayer,  was  ordered,  and  it  was  issued  two  days  afterwards. 
The  drafts  were  trust  property,  the  property  of  the  James  estate, 
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which  the  defendant  took  into  his  possession  (with  notice)  as  prop- 
erty belonging  to  the  bank,  and  the  executors  sought  by  this  suit 
to  recover  them.  At  the  filing  of  the  bill  the  property  was  still  in 
the  form  of  drafts.  The  fact  that  since  then  the  money  due  on 
the  drafts  has  been  collected  can  make  no  difference  as  to  the 
complainants'  right  to  relief  in  this  court.  Especially  is  this  so 
in  view  of  the  fact  that  the  defendant  has  kept  the  proceeds  by 
themselves,  capable  of  identification,  to  answer  the  decree  of  this 
court.  But,  further,  the  defendant  has  no  personal  interest  in 
the  matter.  He  is  acting  merely  as  a  trustee,  and,  in  what  he 
regarded  as  the  proper  discharge  of  his  duty  as  such,  took  the 
drafts  into  his  possession  and  held  them  as  the  property  of  his 
trust  estate.  If  satisfied  that  they  were  such  property,  he  would 
not  only  have  felt  at  liberty  to  distribute  the  proceeds  among 
those  entitled  to  the  assets  of  the  bank,  but  it  would  have  been 
his  duty  to  do  so,  and  he  probably  would  have  done  it  if  not 
restrained  by  legal  proceedings  on  the  part  of  the  complainants. 
The  proper  proceedings  to  that  end  were  those  in  which  he 
could  be  rest-rained  by  injunction  from  disposing  of  the  property 
by  distribution  or  otherwise,  and  could  be  required  to  hold  it  or 
its  proceeds  subject  to  judicial  determination  as  to  its  ownership. 
He  held  the  property  and  now  holds  its  proceeds  under  a  trust 
arising  by  operation  of  law.  Trusts  are  enforced  not  only 
against  those  persons  who  are  possessed  of  the  trust  property 
rightfully  as  trustees,  but  also  against  all  persons  who  come  into 
possession  of  the  property  bound  by  the  trust  with  notice  of  the 
trust.  2  Spence's  Eq.  Jur.  194-.  In  other  words,  the  holder  of 
trust  property  becomes  a  trustee  of  it  as  soon  as  he  has  notice 
that  it  is  trust  property.  Not  only  can  the  trust  property  be 
followed  into  the  hands  of  third  persons,  but  the  proceeds  may 
be  followed  also  as  long  as  they  can  be  traced  and  identified. 
Ferry  on  Trusts  §  835.  Finding  the  drafts  in  the  bank  build- 
ing, and  in  the  possession  of  the  cashier,  the  defendant,  assum- 
ing that  they  were  the  property  of  the  bank,  claimed  them  as 
such,  denying  that  they  were  the  property  of  the  James  estate, 
notwithstanding  the  ear-mark  upon  them,  and  notwithstanding 
they  were  found  among  the  securities  of  that  estate,  in  a  recep- 
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tacle  devoted  to  and  used  for  the  keeping  of  its  papers,  and  not- 
withstanding, also,  that  the  cashier  was  an  executor  of  that 
estate,  and  it  was  evident  that  the  estate  had  bought  and  paid 
for  the  drafts.  He  thus  put  the  complainants  to  the  proof  that 
the  drafts  were  such  trust  property,  and  the  object  of  this  suit  is 
to  establish  that  fact.  This  court,  it  is  needless  to  say,  is  the 
proper  forum  for  the  purpose.  I  have  no  doubfe  whatever  of 
its  jurisdiction  in  the  matter,  nor  of  the  propriety  of  having 
recourse  to  that  jurisdiction  in  this  case.  The  complainants  are 
entitled  to  a  decree  for  the  amount  of  the  proceeds  of  the  drafts, 
with  interest  thereon  from  the  time  when  they  were  collected, 
and  they  are  entitled  to  costs. 


The  Mutual  Loan,  Savings  and  Building  Association 

&Q. 

V. 

Richard  E.  Elwell  et  al. 

A  purchase-money  mortgage  may  be  made  a  second  lien  by  an  agreement, 
made  after  the  sale,  between  the  vendor  and  another  mortgagee  of  the  premi- 
ses, where  the  agreement  has  been  consummated  by  recording  the  other  mort- 
gage before  the  vendor's,  and  by  the  vendor's  knowingly  acquiescing  therein 
for  several  years. 

Bill  to  foreclose.     On  exceptions  to  master's  report. 

Mr.  D.  J.  Pancoast,  for  the  exceptions. 

Mr.  J.  W.  Westcott,  contra. 

The  Chancellor. 

The  defendant  Charles  H.  Smith  sold  a  lot  of  land  in  Had- 
donfield,  in  Camden  county,  to  the  defendant  Richard  E.  El- 
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well,  for  $900,  of  which  the  latter  was  to  pay  part  (about  one- 
half)  in  cash,  and  for  the  rest  was  to  give  to  him  a  mortgage  on 
the  property.  Elwell  told  Smith  that  he  was  going  to  get  the 
cash  from  the  complainant.  He  appears  to  have  gone  into  pos- 
session before  he  got  his  deed,  and  to  have  built  a  shop  upon  the 
property.  He  applied  to  the  complainant  for  a  loan  of  §800  on 
first  mortgage  on  tiie  property  before  he  got  his  deed,  and  the 
loan  was  made  to  him  accordingly.  The  deed  and  the  two 
mortgages,  one  to  Smith  for  $500  and  the  other  to  the  complain- 
ant for  $800,  were  drawn  by  Mr.  Rowand,  a  scrivener,  who  was 
the  treasurer  of  the  complainant.  Of  the  $800  lent  by  the  com- 
plainant, Rowand  paid  Elwell  $435,  retained  $14.50  for  draw- 
ing and  recording  the  papers,  and  paid  §350.50  to  Smith.  The 
money  paid  Elwell  went  to  satisfy  mechanics'  claims  for  build- 
ing the  shop.  The  deed  and  mortgages  were  entrusted  to  Rowand 
to  be  recorded.  He  caused  the  complainant's  mortgage  to  be 
recorded  before  Smith's.  Smith  insists  that  his  mortgage  is  en- 
titled to  priority  because  it  was  given  for  purchase  money.  The 
master  has  reported  in  his  favor  and  the  complainant  excepts. 
Rowand  swears  explicitly  and  unequivocally  that  before  the 
papers  were  drawn  he  told  Smith  that  the  complainant  would 
not  advance  or  loan  the  money  to  Elwell  except  upon  a  first 
mortgage,  and  that  for  any  balance  due  him  (after  applying  the 
money  borrowed  from  the  complainant  to  the  purchase)  he  would 
have  to  be  content  with  a  second  lien,  and  that  Smith  told  him 
that  he  would  be  perfectly  satisfied.  He  also  says  that  he  put 
the  complainant's  mortgage  on  record  before  Smith's,  according 
to  agreement  or  arrangement  made  between  the  complainant  and 
Elwell  and  Smith  some  time  before  the  papers  were  executed. 
The  complainant  stipulated  for  a  first  mortgage  of  the  property 
for  its  security,  and  Elwell  agreed  to  give  it.  The  complainant's 
mortgage  was  in  fact  recoffied  before  Smith's.  Smith  says  he 
never  discovered  the  fact  that  it  was  so  recorded  before  his  until 
about  the  spring  of  1880.  Though  he  says  he  thought  then,  and 
for  a  long  time  afterwards,  and  until  after  this  suit  was  begun, 
that  the  fact  that  the  complainant's  mortgage  was  recorded  first 
gave  it  priority,  notwithstanding  the  fact  that  his  mortgage  was 
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given  for  purchase-moDey ;  and  though  he  swears  he  did  not 
agree  that  the  complainant's  mortgage  should  have  priority  over 
his,  he  does  not  appear  ever  to  have  complained  because  the  com- 
plainant's mortgage  was  recorded  before  his.  But,  on  the  other 
hand,  when  Elwell  ceased  paying  interest  and  the  complainant 
threatened  to  foreclose,  he  sought  to  buy  its  mortgage.  When 
Mr.  Lippincott,  a  member  of  the  association  (the  complainant),  a 
short  time  before  the  testimony  was  taken  before  the  master,  in 
a  conversation  with  him,  referred  to  the-agreement  that  the  com- 
plainant's mortgage  should  have  priority  over  his,  he  did  not 
deny  that  the  agreement  was  made,  but  said  he  cared  nothing 
about  it.  The  complainant  stipulated  that  its  mortgage  was  to 
be  the  first  lien,  and  Rowand,  its  treasurer,  knew  it.  He  swears 
that  Smith  agreed  to  it,  and  that  the  complainant's  mortgage  was 
first  recorded  in  pursuance  of  the  agreement.  Under  the  cir- 
cumstances it  seems  to  me  very  clear  that  the  complainant  is  en- 
titled to  priority.     The  exception  will  be  allowed,  with  costs. 


Anna  M.  Riehle 

V. 

Albert  C.  Heulings. 


Where  a  right  of  way  is  appurtenant,  and  has  been  expressly  granted  to  the 
adjoining  land-owners,  their  heirs  and  assigns  forever,  non-user  alone  will  not 
forfeit  or  extinguish  it. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  S.  K.  Bobbins,  for  complainant. 

Mr,  F.  Voorhees,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  perpetual  injunction  restrain- 
ing the  defendant  from  continuing  to  obstruct  a  private  way 
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which  the  complahiant  claims  to  be  entitled  to  over  the  defend- 
ant's land,  and  from  preventing  or  interfering  with  the  use  of 
the  way  by  the  complainant.  The  premises  of  the  parties  adjoin 
each  other.  They  are  houses  and  lots  in  Moorestown  on  which 
they  respectively  reside.  The  complainant's  property  lies  on  the 
east  side  of  the  defendant's.  In  1852  the  defendant's  father, 
Israel  W.  Heulings,  owned  both  properties,  and  he  then  con- 
veyed tiiat  which  is  now  owned  by  the  complainant  to  Mary  E. 
and  Henrietta  Woodward  by  deed,  conveying  the  lot  by  descrip- 
tion of  metes  and  bounds,  together  with  all  and  singular  the 
buildings  &c.,  and  "  together,  also,  with  the  privilege  of  the  use 
of  a  lane  or  passage-way  of  twelve  feet  in  width,  to  run  from  the 
public  street  along  the  westerly  side  of  said  lot  (on  said  Heu- 
lings's  other  lot)  to  the  back  end  thereof;"  the  use  of  which 
lane  or  passage-way,  the  deed  declared,  was  thereby  granted  to 
the  grantees,  their  heirs  and  assigns  forever,  to  have  and  to  hold 
the  land,  with  the  appurtenances,  to  the  grantees,  their  heirs  and 
assigns,  to  their  only  proper  use,  benefit  and  behoof  forever. 
The  deed  was  duly  recorded.  The  Woodwards  conveyed  the 
property  to  Ann  Warrington  in  1858,  but  though  the  deed  to  her 
conveys  the  land,  with  its  buildings,  improvements,  rights,  liber- 
ties, privileges,  hereditaments  and  appurtenances,  it  makes  no 
special  mention  of  the  right  of  way  in  question.  The  property 
was  conveyed  in  1876,  by  commissioners  appointed  by  the  orphans 
court,  in  partition,  to  Joel  Cadbury.  The  deed  from  the  com- 
missioners conveys  it  with  all  and  singular  the  buildings,  im- 
provements, ways  &c.  Cadbury  conveyed  it,  in  1882,  to  the 
complainant.  The  defendant's  adjoining  lot  was  owned  by 
Israel  W.  Heulings  until  1880,  when  he  conveyed  it  to  his  son, 
tlie  defendant.  In  August,  1882,  the  defendant,  without  the 
complainant's  consent,  put  locks  on  and  locked  the  gate  (it  was  a 
double  one)  at  the  terminus  of  the  drive-way  in  question  on  the 
street  (it  had  never  previously  been  so  fastened  as  to  prevent  the 
use  of  the  way  by  the  owners  or  occupants  of  the  complainant's 
property),  and  obstructed  the  way  itself  with  lumber  and  other 
building  materials,  and  has  ever  since  continued  to  exclude  the 
complainant  from  the  use  of  the  way.     He  claims  a  right  to  do 
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SO  on  the  ground  that  the  right  of  way  was  granted  to  the 
Woodwards  as  a  personal  right,  to  expire  when  they  should  cease 
to  use  the  property ;  that  when  the  property  was  sold  to  Ann 
Warrington,  his  fatlier,  who  was  the  agent  of  the  Woodwards 
in  selling  it,  expressly  agreed  with  her  that  she  was  not  to  have 
the  right  of  way,  and  therefore  caused  it  to  be  omitted  from  the 
deed  to  her ;  that  she  never  claimed  the  right,  but  whenever  she 
used  the  way,  previously  obtained  his  father's  permission,  and 
that  his  father  and  he,  as  his  grantee,  have  had  the  exclusive  use 
of  the  way  ever  since  the  conveyance  to  her,  a  period  of  more 
than  twenty-seven  years. 

The  right  of  way  was  never  released  in  writing.  The  owners 
of  the  complainant's  lot  were  never  excluded  from  it  previously 
to  1882.  Whether  Ann  Warrington  claimed  the  right  to  it  does 
not  appear ;  the  evidence  on  the  subject  is  conflicting.  Joel  Cad- 
bury  did  not  claim  it ;  he  did  not  know  of  the  existence  of  it 
until  after  he  had  sold  his  property. 

The  way  was  appurtenant  to  the  complainant's  property. 
Ways  appendant  or  appurtenant  are  such  as  are  incident  to  an 
estate,  one  terminus  being  on  the  land  of  the  claimant.  They 
must  inhere  in  the  land,  concern  the  premises,  and  be  essentially 
necessary  to  their  enjoyment.  Washb.  on  Ease.  S17.  The  barn 
on  complainant's  land  stands  and  fronts  as  it  did  when  the 
Woodwards  owned  the  land,  and  has  so  stood  and  fronted  ever 
since  that  time.  It  is  on  the  rear  of  the  lot,  about  nine^feet  from 
the  defendant's  line,  and  fronts  westwardly  toward  the  defend- 
ant's lot.  The  doors  of  the  carriage-house  and  stable  partly  open 
toward  the  defendant's  land.  There  never  has  been  any  fence 
on  the  line  of  the  defendant's  laud  in  front  of  the  barn.  The 
line  fence  between  the  lots  has  always  extended  from  the  street 
back  to  a  point  about  nine  or  ten  feet  distant  from  the  north- 
westerly corner  of  the  barn,  and  from  thence  to  that  corner  of 
the  barn  there  has  been,  as  there  still  is,  a  fence  on  the  complain- 
ant's land.  There  was  no  gate  in  the  latter  fence  through  which 
a  carriage  could  pass  until  the  complainant  was  compelled,  by 
the  shutting  up  of  the  w^ay  in  question,  to  make  one.  The  grant 
of  the  right  of  way  evidently  was  for  use  in  connection  with  the 
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complainant's  land.  It  was,  it  is  admitted,  made  for  the  con- 
venience of  the  owners  of  that  property,  in  their  use  and  occupa- 
tion of  it,  and  is  essential  to  the  enjoyment  of  it.  It  will  be  held 
to  have  been  and  to  be  appurtenant  to  the  property.  The  right 
does  not  appear  to  have  been  lost  or  to  have  been  ever  relin- 
quished. A  right  of  way  is  never  presumed  to  be  in  gross  when 
it  can  fairly  be  construed  to  be  appurtenant  to  land.  A  right  of 
way  cannot  be  released,  abandoned  or  surrendered  by  a  mere 
parol  agreement.  The  right  in  this  case  is  the  privilege  of  the 
use  of  a  lane  or  passage-way  of  twelve  feet  wide.  It  was  granted 
in  connection  with  the  conveyance  of  the  lot — by  the  same  deed 
— for  use  in  connection  with  the  lot,  and  for  the  convenience  of 
the  owners  thereof;  and  the  grant  was  to  them,  their  heirs  and 
assigns  forever. 

If  the  fact  were  that  the  lane  or  passage-way  has  not  been  used 
for  the  last  twenty-seven  years,  except  by  express  permission 
from  the  defendant  or  his  father,  it  would  not  bar  the  complain- 
ant from  a  right  to  relief.  The  right  in  question  exists  by  grant, 
and  non-user  alone  will  not  forfeit  or  extinguish  it.  It  is  by  no 
means  satisfactorily  proved  that  Ann  Warrington  did  not  use 
the  lane  as  of  right,  and  Cadbury  did  not  know  that  the  right 
existed,  and  hence  asked  permission.  Israel  W.  Heulings  testi- 
fies that  he  never  did  anything  to  exclude  the  owners  of  the  com- 
plainant's lot  from  the  use  of  the  lane,  and  the  evidence  is  that 
no  attempt  to  do  so  was  ever  made  until  August,  1882.  There 
is  no  evidence  that  the  right  was  ever  denied  until  the  last-men- 
tioned date.  The  complainant  is  entitled  to  the  relief  she  seeks, 
and  there  will  be  a  decree  accordingly. 
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The  State  Council  of  the  Order  of  United  American 

Mechanics 

V. 

Daniel  R.  Sharp  et  al. 

In  1870,  a  subordinate  charitable  association  was  incorporated,  chartered 
and  organized  under  the  powers  and  regulations  of  the  general  council  of  the 
association ;  one  of  the  provisions  of  the  charter  was  that,  if  it  should  dis- 
solve, its  charitable  funds  should  be  paid  over  to  the  general  council,  and  be 
held  or  disbursed  by  the  latter,  according  to  its  rules,  which  provided  for 
holding  the  'funds  by  that  council  in  trust  for  the  purposes  to  which  the 
widows'  and  orphans'  fund  was  devoted  originally,  and  for  refunding  them  if 
the  subordinate  council  should  re-organize.  In  1881,  the  subordinate  council 
voluntarily  disbanded,  surrendered  its  charter  to  the  general  council,  and, 
under  a  resolution,  divided  all  of  its  effects  among  its  members  then  in  good 
standing. — Held,  that  this  court  has  jurisdiction  to  compel  those  participating 
in  the  division  to  refund  to  the  general  council  the  moneys  so  received,  and 
that  the  fact  that  the  general  council  is  without  funds,  is  no  bar ;  that  this 
suit,  brought  in  the  name  of  the  general  council,  will  be  presumed  to  have 
been  brought  by  its  direction,  and  that"  the  right  of  recovery  of  that  council 
against  the  defendants  is  not  affected  by  the  fact  that  the  subordinate  council 
is  a  corporation. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  S.  K.  Bobbins,  for  complainant. 
Mr.  W.  A.  Cotter,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  the  State  Council  of  the  Order  of  Uni- 
ted American  Mechanics  of  the  State  of  New  Jersey,  a  corpora- 
tion under  the  laws  of  this  state  (P.  L.  of  1871  p.  356),  to 
recover  certain  money  belonging  to  Delaware  Council,  No.  53, 
of  this  state,  a  subordinate  council  chartered  by  the  complainant 
in  November,  1870,  which  money,  according  to  the  charter,  on  the 
dissolution  of  the  subordinate  council,  whether  by  forfeiture  of 
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its  charter  or  otherwise,  became  the  property  of  the  complainant. 
By  the  charter  of  the  complainant,  it  was  empowered  to  grant 
charters  to  subordinate  councils  of  the  order  in  this  state,  accord- 
ing to  the  regulations,  by-laws,  rules  and  constitution  adopted  to 
govern  them,  or  that  might  be  necessary  for  their  government, 
provided  that  no  by-laws,  rule  or  regulation  should  be  valid,  if 
inconsistent  with  the  constitution  and  laws  of  this  state  or  of  the 
United  States.  The  objects  of  the  association  were,  by  the  char- 
ter, declared  to  be  to  maintain  and  promote  the  interest  of 
American  mechanics — to  assist  them  in  obtaining  employment,  to 
encourage  them  in  business,  to  afford  relief  to  the  members  of 
the  association  and  their  families  in  case  of  sickness,  to  defray 
the  expense  of  their  funerals,  or  such  other  cases  of  distress  as 
should  be  defined  by  the  by-laws.  The  complainant's  constitu- 
tion provides,  and  did  when  the  charter  of  Delaware  council 
was  granted,  that  the  complainant  shall  have  power  to  make  a 
constitution  and  laws  for  the  regulation  and  working  of  subor- 
dinate councils,  and  that,  in  case  of  the  dissolution  of  any  sub- 
ordinate council,  such  council  shall  pay  to  the  complainant  the 
amount  in  its  council  and  widows'  and  orphans'  funds;  that, 
should  the  subordinate  council  have  widows  or  orphans,  the 
amount  thus  received  shall  be  appropriated  as  needed,  for  their 
assistance  and  support;  but,  should  it  not  have  widows  or 
orphans,  the  full  amount  received  shall  be  invested  in  some  safe 
way,  bearing  interest,  which  amount,  in  case  of  the  re-organiza- 
tion of  the  subordinate  council,  shall  be  paid  to  it,  with  all  the 
interest  received  thereon;  that,  upon  application  of  seven  mem- 
bers of  a  disbanded  council,  or  one  whose  charter  has  been  for- 
feited, with  such  new  applicants  as  they  may  obtain,  the  charter 
may  be  restored  by  the  officers  of  the  state  council  when  in  ses- 
sion, and  the  re-organized  council  shall  receive  the  property  de- 
livered to  the  state  council  at  the  time  of  dissolution,  they  being 
required  to  pay  all  charges  that  may  be  on  the  books  of  the  state 
council  against  the  disbanded  council.  By  the  charter  of  Dela- 
ware council,  it  was  provided  that,  should  the  council  be  dis- 
solved by  forfeiture  of  charter  or  otherwise,  all  its  property, 
moneys,  books  and  papers  should  become  the  property  of  the 
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state  council.  By  a  report  raade  by  Delaware  council  in  June, 
1881,  the  total  value  of  its  property  was  stated  to  be  $511.43, 
including  $300  invested  and  $134.75  of  the  widows'  and  orphans' 
fund,  and  it  was  stated  that  the  council  had  one  widow  and  one 
orphan.  In  October,  1881,  the  council  disbanded  and  returned 
its  charter  to  the  state  council.  Previously,  however,  it  provided 
for  the  distribution  of  all  its  effects,  including  its  funds,  among 
such  of  its  members  as  were  in  good  standing,  and  it  divided  the 
property  accordingly.  This  suit  is  brought  to  recover  the  money 
from  those  by  whom  it  was  received. 

The  defendants,  by  their  answer,  insist  that  the  state  council 
has  not  authorized  this  suit;  that  the  contingency  on  which 
their  council  was,  by  its  charter,  bound  to  deliver  over  its  funds 
and  property  to  the  state  council,  has  not  occurred,  seeing  that 
the  charter  of  the  subordinate  council  has  not  been  forfeited, 
because  the  constitution  of  the  complainant  provides  that  a  char- 
ter of  a  subordinate  council  shall  not  be  forfeited  until  such 
council  shall  have  been  duly  notified  and  opportunity  offered  to 
answer  the  charges  preferred  against  it,  and  no  charges  have 
been  preferred  against  their  council.  They  also  insist  that  the 
state  council  has,  since  the  granting  of  the  charter  to  their  coun- 
cil, passed  laws  or  made  orders  appropriating  to  itself  funds  and 
property  delivered  to  it  by  a  disbanded  council,  unless  reclama- 
tion thereof,  by  a  re-organization,  be  made  in  three  years,  and 
that  such  provision  is  in  violation  of  the  rights  of  subordinate 
councils ;  that  the  state  council  is  insolvent,  and  that  their  coun- 
cil was  informed  by  the  state  councillor  and  state  council  secre- 
tary, at  one  of  its  meetings,  held  while  the  subject  of  the  distri- 
bution complained  of  was  in  contemplation,  that  it  had  a  right 
to  make  such  distribution.  They  also  urge  that  their  council  is 
a  corporation  under  the  laws  of  this  statCj  and  that,  therefore, 
suit  should  be  brought  against  it,  and  not  against  them,  for  any 
relief  to  which  the  state  council  may  be  entitled  in  the  premises. 

The  defendants  have  willfully  violated  the  law  of  the  society 
in  dividing  up  its  funds  among  themselves  and  taking  them  to 
their  own  use.  Of  these  funds,  part,  at  least  (that  called  the 
widows'  and  orphans'  fund),  was  the  accretion  of  years,  and  it  is 
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highly  probable  that  others  than  they  made  some  of  the  contri- 
butions from  which,  during  those  years,  it  has  been  accumulated. 
But  from  whomsoever  derived,  the  money  in  question,  the  coun- 
cil and  widows'  and  orphans'  funds,  was  contributed  under  the 
charter  for  and  dedicated  to  certain  specified  purposes,  for  which 
it  was,  from  the  time  when  it  was  contributed,  held  in  trust  by 
the  society  and  its  oflScers  to  whose  hands  it  was  committed  or  to 
whose  control  it  was  subjected.  It  was  held  by  them  subject 
also  to  the  trust  to  pay  it  over  to  the  state  council  in  case  of  the 
dissolution  of  the  subordinate  one.  The  defendants  therefore 
had  no  right  to  take  the  money.  It  is  within  the  jurisdiction 
of  this  court  to  grant  the  relief  which  the  complainant  seeks. 
Van  Houten  v.  Pine,  9  Stew.  Eq.  133 ;  Fraas  v.  Barlement,  10 
a  E.  Gr.  SJf,;  Altmann  v.  Benz,  13  0.  E.  Gr.  331.  The  con- 
stitution of  the  state  council  provides  that  these  funds  shall,  on 
dissolution  of  the  subordinate  council,  be  paid  over  to  the  for- 
mer, to  be  appropriated,  by  a  board  of  trustees  organized  for  that 
purpose,  to  the  assistance  and  support  of  the  widows  and  orphans 
of  the  latter  as  they  may  be  needed ;  and  if  the  subordinate 
council  had  no  widows  or  orphans,  then  the  full  amount  is  to  be 
safely  invested,  at  interest,  and  with  its  accumulations  of  interest 
shall  be  paid  over  to  the  subordinate  council  on  its  re-organization. 
There  is  no  provision  limiting  the  time  for  such  re-organization. 
But  if  there  were  it  would  be  of  no  importance.  It  is  enough 
to  say  that  the  organic  law  of  the  subordinate  council  provides 
that  in  case  of  dissolution  the  funds  shall  be  paid  over  to  the 
state  council.  The  latter  has  a  right  to  the  funds.  It  is  urged 
on  the  part  of  the  defendants  that  the  state  council  is  insolvent. 
While  it  appears  that  that  body  is  without  funds  in  its  treasury, 
it  does  not  appear  that  the  want  of  funds  is  occasioned  by  any 
misconduct.  Nor  does  it  appear  that  it  has  ever  wasted  or  mis- 
applied any  funds  which  have  been  paid  over  to  it  either  for  its 
own  use  or  in  trust.  It  offers  to  give  security  satisfactory  to 
this  court  for  the  due  administration  of  the  funds  in  question  in 
this  suit. 

It  is  not  necessary  for  the  complainant  to  show  a  vote  of  the 
state  council  to  authorize  the  brins^ino;  of  this  suit.     The  suit  is 
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in  the  name  of  the  state  council,  and  the  presumption  is  that  it 
was  brought  by  authority.  Nor  is  there  any  evidence  that  the 
state  council  or  any  of  its  officers  concurred  in  or  favored  the 
distribution  of  the  funds  among  the  defendants. 

The  fact  that  the  subordinate  council  was  incorporated  does 
not  affect  the  right  of  the  complainant  to  recover  the  moneys 
received  by  the  defendants.  The  complainant  has  a  right  to 
follow  the  trust  funds  into  the  hands  of  the  defendants. 

Delaware  council  was  in  fact  dissolved.  It  formally  dis- 
banded, divided  up  its  funds  among  the  members,  and  surren- 
dered its  charter.  That  was  a  dissolution.  There  will  be  a 
decree  that  the  defendants  pay  to  the  complainant  the  council 
and  widows'  and  orphans'  funds,  and  the  costs  of  this  suit. 


Peter  B.  Randolph  et  al.,  administrators, 

V. 

John  F.  Wilson. 

On  a  suit  for  deficiency,  after  the  foreclosure  of  a  mortgage,  against  a  vendee 
of  the  premises,  whose  assumption  of  the  payment  of  the  mortgage  appears  in 
Ms  deed,  the  defence  that  he  never  assumed  its  payment  and  that  the  assump- 
tion was  inserted  in  his  deed  by  mistake,  ought  to  be  set  up  by  cross-bill,  and 
if  set  up  by  answer  the  burden  of  proof  still  remains  on  him. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  W.  B.  Maxson,  for  complainants. 

Mr.  J.  J.  Bergen,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  decree  for  deficiency.     The 
complainants'  intestate,  Elknah  F.  Randolph,  deceased,  at  his 
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death  held  a  bond  and  mortgage  for  $5,000  and  interest,  given  to 
him  by  Florens  Schetter,  October  1st,  1874.  The  mortgage  was 
on  land  in  Plainfield,  and  was  given  to  secure  the  payment  of 
purchase-money.  Schetter  conveyed  the  mortgaged  premises  in 
fee  to  Wilson,  the  defendant,  by  deed  dated  January  8th,  1875. 
The  deed  contained  a  clause  of  assumption  of  the  mortgage  by 
the  grantee,  and  an  agreement  on  his  part  to  pay  it  as  part  of 
the  consideration  of  the  conveyance.  Under  a  decree  of  fore- 
closure, in  a  suit  brought  by  the  complainants,  the  mortgaged 
premises  were  sold  October  26th,  1881,  for  $2,500,  leaving  a 
deficiency  of  $2621.83,  with  interest  from  June  13th,  1881. 
The  property  was  bought  in  at  the  sheriff's  sale  for  the  defend- 
ant, who  was  the  owner  thereof  when  the  sale  took  place.  The 
defence  is  that  the  clause  by  which  the  defendant  agreed  to 
assume  and  pay  the  mortg.age  was  inserted  in  the  deed  contrary 
to  the  bargain  for  the  property  between  Schetter  and  the  defend- 
ant, and  against  the  instructions  given  by  the  latter  to  the  lawyer 
who  drew  the  deed,  and  who,  according  to  the  answer,  was  the 
defendant's  own  attorney  and  conveyancer.  The  defendant 
alleges  that  by  the  agreement  he  was  not  to  assume  or  pay  the 
whole  of  the  mortgage,  but  only  $500  of  the  principal.  He 
also  says  in  his  answer  that  he  clearly  and  distinctly  told  the 
lawyer  what  the  agreement  was,  and  requested  him  to  see  that 
the  deed  was  drawn  in  conformity  with  it.  It  is  very  obvious 
that  this  defence  which  assails  the  mortgage  deed  itself  cannot  be 
maintained  on  any  less  evidence  than  would  be  sufficient  to  in- 
duce the  court  to  reform  the  instrument,  by  altering  the  assump- 
tion clause  in  accordance  with  the  defendant's  claim,  in  a  direct 
proceeding  to  that  end.  Under  the  clause,  as  it  stands,  the  de- 
fendant is  clearly  liable.  While  he  cannot  dispute  that  fact,  he 
avers  that  in  equity  he  ought  not  to  be  liable,  that  the  clause 
itself  is  erroneous  and  he  in  effect  asks  that  it  may  be  rectified  so 
as  to  be  in  accord  with  what  he  says  was  the  agreement.  The 
burden  of  proof  is  on  him,  and  he  is  to  convince  the  court  by 
proof,  that  the  correction  ought  to  be  made.  This  defence 
should  regularly  be  set  up  by  cross-bill,  but  this  court  has  enter- 
tained it  when  set  up  by  answer  without  cross-bill  in  cases  of 
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claim  for  deficiency,  from  the  consideration  that  if  the  matter 
can  be  satisfactorily  tried  without  a  cross-bill,  a  regard  to 
economy  and  a  desire  to  favor  simplicity  in  the  mode  of  present- 
ing the  issue,  recommend  the  method.  But  in  all  cases  in  which 
the  defence  has  been  so  set  up,  the  court  has  required  the  same 
amount  of  proof  which  would  have  been  required  had  the  issue 
been  presented  on  a  cross -bill,  and  has  laid  the  burden  of  proof 
on  the  defendant.  Here  there  is  no  evidence  in  favor  of  the 
defence  except  the  defendant's  own  testimony  as  to  what  he  says 
the  bargain  was,  and  what  he  says  Schetter  "  conceded "  in  a 
conversation  with  him  in  the  city  of  New  York  during  the  pro- 
gress of  this  suit.  It  is  almost  too  obvious  for  remark  that  the 
defendant's  statement  of  what  Schetter,  who  was  not  a  witness  in 
the  cause,  "  conceded,"  as  the  defendant  says,  the  complainants 
not  being  present,  is  not  competent  evidence.  If  it  were,  it  may 
be  observed,  the  "  concession  " — admission — as  stated  by  the  de- 
fendant, is  not  even  corroborative  of  the  latter's  testimony  as  to 
the  agreement.  He  says  that  he  told  Schetter  that  the  complain- 
ants were  pressing  him  for  the  payment  of  the  mortgage, 
claiming  that  he  had  assumed  to  pay  it,  and  he  says  he,  the  de- 
fendant, said  he  had  bought  the  property  subject  to  the  mortgage, 
and  Schetter  did  not  deny  it  but  admitted  that  it  was  a  fact  that 
he,  the  defendant,  had  bought  the  property  subject  to  a  mort- 
gage. He  does  not  say  that  Schetter  admitted  that  the  defend- 
ant did  not  assume  to  pay  the  mortgage  subject  to  which  he 
bought  the  property.  Nor  does  the  defendant's  attorney  (who 
drew  the  deed)  corroborate  him.  On  the  contrary,  he  swears  he 
followed  the  instructions  he  received  in  putting  in  the  assump- 
tion. He  says  he  is  certain  that  he  had  positive  instructions  to 
put  that  clause  in  the  deed — that  if  he  had  not  he  would  not 
have  put  it  there.  All  the  competent  evidence  there  is  in  favor 
of  the  reformation  is  the  testimony  of  the  defendant  that  he  did 
not  agree  to  assume  the  whole  of  the  mortgage  but  only  S500  of 
it.  Opposed  to  this,  it  is  urged,  is  the  fact  that  he  not  only  paid 
the  §500,  but  repeatedly  before  this  bill  was  filed  promised  to 
pay  the  rest  of  the  principal.  But  that  is  not  of  much  import- 
ance, since  one  who  has  not   assumed    to  pay  a  mortgage,  but 
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merely  bought  the  property  subject  to  it,  might  well  be  disposed 
to  pay  the  mortgage  to  save  the  property,  and  if  there  was,  in 
fact,  no  assumption,  such  promise  would  be  without  consideration 
and  not  be  binding.  It  is  enough  to  say  that  there  is  no  suffi- 
cient proof  of  mistake. 

On  the  hearing  the  defendant  urged  that  the  covenant  of 
assumption  being  one  of  indemnity  to  the  grantor,  is  now  at  an 
end,  and  that  the  complainants  therefore  cannot  have  recourse  to 
it.  This  defence  is  based  on  the  fact  that  more  than  six  months 
have  elapsed  since  the  foreclosure  sale,  and  that  the  act  of  1881 
(P.  L.  of  1881  p.  184-)  provides  that  where  a  bond  and  mort- 
gage are  given  for  the  same  debt,  suit  must  first  be  brought  on 
the  mortgage,  and  that  suit  on  the  bond  for  deficiency  must  be 
brought  in  six  months  after  such  sale. 

Without  considering  the  constitutionality  of  that  act  with 
reference  to  claims  where,  as  in  this  case,  the  bond  and  mortgage 
were  given  and  the  assumption  made  before  the  passage  of  the 
act,  it  is  enough  to  say  that  this  suit  was  brought  within  six 
months  after  the  sale,  while  as  yet  suit  for  deficiency  against  the 
grantor  was  not  barred  by  the  terms  of  the  act.  The  sale  took 
place  October  26th,  1881,  and  the  bill  was  filed  March  15th, 
1882.     There  will  be  a  decree  in  favor  of  the  complainants. 


Harry  "W.  Joslix 

V. 

Joseph  Stokes  et  al. 

Complainant  and  defendants  were  the  incorporators  of  the  Standard  Rub- 
ber Co.,  a  company  whose  business  was  to  be  the  manufacture  of  rubber 
goods.  It  was,  according  to  the  certificate  of  incorporation,  to  begin  business 
with  a  capital  of  $8,400,  divided  into  eightv-four  shares;  that  two  of  the 
defendants  subscribed  together  for  twentv-eight  shares,  the  other  defendant  for 
twenty-eight  shares,  and  the  complainant  for  twenty-eight  shares ;  that  it  was 
agreed  between  the  parties  that  the  capital  should  be  $15,000,  divided  into 
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shares  (one  hundred  and  fifty)  of  |100  each,  of  which  two  of  the  defendants 
should  take  and  pay  for  forty-two,  and  the  other  for  the  same  number,  and 
that  the  complainant  should  devote  his  time,  skill  and  attention  to  the  manu- 
facture of  the  goods,  and  should  receive  therefor  |20  per  week,  and  also  the 
regular  dividends  upon  the  twenty-eight  shares  of  the  stock  subscribed  by 
him,  which  dividends  should  be  applied  to  the  purchase  of  the  stock  until  the 
twenty-eight  shares  had  been  issued  to  him  at  par^i.  e.,  fourteen  shares  by 
the  two  defendants  and  fourteen  by  the  third  ;  that  complainant  should  have 
the  right  to  vote  on  the  twenty-eight  shares  meanwhile,  and  if  he  failed  to  ren- 
der the  stipulated  service,  the  agreement  to  be  void  ;  that  the  agreement  should 
continue  for  three  years,  unless  sooner  determined  by  complainant's  failure  to 
render  the  services  required,  or  by  his  purchasing  the  twenty-eight  shares  out 
and  out,  or  by  mutual  consent.  Complainant  further  avers  that  he  did  perform 
his  part  until  prevented  by  the  defendants  ;  that  thereafter  he  tendered  his  ser- 
vices, which  they  refused ;  that  none  of  the  stock  has  been  issued  to  him,  and 
that  he  believes  considerable  profit  has  been  realized  by  the  company  from  his 
services,  and  that  more  would  have  been  realized  but  for  defendants'  interfer- 
ence. On  demurrer  to  a  bill  for  specific  performance  and  for  general  relief — 
Held,  that  the  contract  was  with  the  defendants  individually,  and  that  the  cor- 
poration was  not  bound ;  that  complainant's  remedy  was  at  law,  except  perhaps 
as  to  the  issuing  of  the  stock,  as  to  which  there  is  no  direct  allegation  that 
any  dividends  were  ever  declared  or  even  earned,  nor  that  the  stock  has  such 
a  value  that  damages  at  law  for  the  breach  of  the  contract  will  not  fully 
compensate  complainant ;  and,  further,  that  a  decree  of  specific  performance 
would  require  defendants  to  restore  complainant  to  his  former  position  in  the 
company's  service,  while  it  does  not  appear  that  it  is  in  their  power  to  do  so ; 
and  that  the  agreement  was  not  a  contract  of  partnership. 


Bill  for  specific  performance.     On  bill  and  general  demurrer. 
Mr.  J.  S.  Aitkin^  for  demurrants. 

3fessrs.  Polk  &  Relhtab,  contra. 

The  Chancellor. 

This  suit  is  brought  against  Joseph  Stokes,  J.  Oliver  Stokes 
and  John  H.  Ferris,  to  enforce  specific  performance  of  an  agree- 
ment. The  bill  states  that  on  the  24th  of  June,  1881,  the  com- 
plainant and  defendants  executed  a  certificate  of  incorporation 
for  the  formation  of  a  company,  under  the  name  of  the  Standard 
Rubber  Company,  to  manufacture  rubber  goods ;  that  the  busi- 
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ness  was  to  commence  at  that  date  and  continue  until  the  expira- 
lion  of  fifty  years;  that  the  company  began  business  with  a 
working  capital  of  $8,400,  which  was  held  in  the  following  pro- 
portions :  John  H.  Ferris  twenty-eight  shares  (the  shares  were 
$100  each),  the  complainant  twenty-eight,  Joseph  Stokes  eighteen, 
and  J.  Oliver  Stokes  ten ;  that  the  certificate  was  acknowledged 
and  recorded  on  the  same  day,  and  was  filed  in  the  secretary  of 
state's  ofiice  on  the  27th  of  the  same  month ;  that  subsequently, 
and  on  the  1st  of  July  following,  the  parties  to  this  suit  entered 
into  an  agreement  of  that  date,  by  which  they  agreed  to  enter 
into  a  joint  stock  company,  under  the  name,  style  and  title  of 
the  Standard  Rubber  Company,  for  the  manufacture  of  rubber 
gossamer  cloth  and  other  rubber  goods,  to  be  carried  on  at 
Chambersburg  (in  Mercer  county),  with  a  capital  of  $15,000, 
divided  into  equal  shares  of  $100  each,  and  that  Joseph  and  J. 
Oliver  Stokes  should  together  take  forty-two  shares,  and  [so] 
put  into  the  business  $4,200,  and  John  H.  Ferris  should  take 
the  like  amount  of  shares,  and  [so]  put  in  the  like  sum,  and 
that  the  complainant  should  devote  his  time,  skill  and  attention 
to  the  manufacture  of  the  goods,  and  should  receive  such  com- 
pensation for  his  services  as  might  from  time  to  time  be  deter- 
mined and  agreed  upon,  and  should  also  be  entitled  to  and  receive, 
in  addition  to  such  stated  compensation,  the  regular  dividends 
to  be  declared  from  time  to  time  by  the  company  upon  "the 
twenty-eight  shares  of  stock,  which  dividends  should  be  used 
and  appropriated  for  the  purchase  of  that  stock  until  the  whole 
of  twenty-eight  shares  should  be  issued  to  him  at  their  par  value, 
fourteen  shares  thereof  by  Joseph  Stokes  and  J.  Oliver  Stokes, 
and  fourteen  shares  thereof  by  John  H.  Ferris;"  that  the  com- 
plainant should  have  the  right  to  vote  upon  the  twenty-eight 
shares  in  reference  to  all  the  affairs  of  the  company,  although 
the  certificates  might  not  all  be  issued  to  him ;  that  should  he 
fail  to  render  the  services  required  of  him,  the  agreement  and 
everything  therein  contained  should  be  void  and  of  no  effect, 
and  that  the  terms  and  stipulations  of  the  agreement  should 
continue  for  the  full  term  of  three  years  from  the  date  thereof, 
unless  sooner  determined  by  the  failure  of  the  complainant  to 
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render  the  services  required  of  him,  or  by  his  purchasing  the 
whole  twenty-eight  shares,  or  by  the  mutual  consent  of  all  the 
parties.  The  bill  states  that  $20  per  week  was  the  amount 
agreed  upon  for  the  compensation  mentioned  in  the  agreement ; 
that  the  complainant  entered  upon  the  execution  of  the  contract 
and  continued  therein  for  a  time,  but  was  prevented  from  further 
performance  thereof  by  the  acts  of  the  defendants.  It  alleges  a 
subsequent  tender  and  refusal  of  his  services,  states  that  none  of 
the  stock  has  been  issued  to  him,  and  that  he  believes  consider- 
able profit  has  been  realized  by  the  company  by  reason  of  his 
services,  and  that  more  would  have  been  realized  if  the  defend- 
ants had  permitted  him  to  continue  in  the  performance  of  the 
contract.  The  bill  prays  a  specific  performance  and  general 
relief.     The  defendants  have  demurred  generally. 

The  agreement  was  manifestly  a  collateral  arrangement  on  the 
part  of  the  real  owners  of  all  the  stock  of  the  corporation,  by 
which  the  services  of  the  complainant  for  the  corporation  and  in 
its  manufacturing  business  were  to  be  secured.  But  whatever 
its  binding  effect  on  the  stockholders  who  were  party  to  it,  it  was 
not  binding  on  the  corporation  itself.  Specific  performance  of 
it,  therefore,  could  not  be  enforced  against  the  latter.  Moreover,, 
the  corporation  is  not  a  party  to  this  suit.  As  regards  the  breach 
of  the  contract,  except  as  to  the  complainant's  right  to  the*  stock,, 
which  was  to  become  his  property  as  soon  as  the  regular  divi- 
dends thereon  should  amount  to  its  par  value,  the  complainant 
clearly  has  an  adequate  remedy  at  law.  And  as  to  the  stock,  it 
does  not  appear  that  there  ever  were  any  dividends  declared,  nor 
that  any  were  ever  earned.  The  bill  indeed  states  that  the  com- 
plainant verily  believes  that  considerable  profit  has  been  realized 
by  the  company  by  reason  of  his  services,  and  that  more  would 
have  been  realized  if  the  complainant  had  been  permitted  to  con- 
tinue in  the  performance  of  the  contract ;  but  it  does  not  even 
state  that  there  were  profits  enough  made  to  justify  the. company 
in  declaring  a  dividend.  The  complainant,  according  to  the 
terms  of  the  agreement,  was  not  to  be  entitled  to  the  stock  until 
the  regular  dividends  to  be  declared  upon  it  from  time  to  time 
should  amount  to  its  par  value,  or  he  should  pay  for  it.     Nor  is 
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there  anything  in  the  bill  to  show  the  necessity  for  a  recourse  to 
equity  in  regard  to  the  stock.  It  is  not  declared  that  it  has  such 
a  value  that  such  damages  as  would  be  given  at  law  for  the  breach 
of  the  contract  would  not  fully  compensate  for  it.  Nor  does  it 
appear  that  it  has  any  value  at  all.  And  whether  it  has  or  not, 
the  complainant  was  a  subscriber  of  the  twenty-eight  shares,  and 
the  relief  he  seeks  in  reference  to  it  is  not  against  the  company 
but  against  those  who  agreed  with  him  that  they  would  pay  for 
it,  and  that  on  condition  of  service  he  should  have  the  dividends 
declared  upon  it  as  the  means  of  paying  his  subscription  or  re- 
paying them.  I  see  no  reason  why,  under  the  statements  of  the 
bill,  the  complainant  has  not  an  adequate  remedy  at  law.  While 
in  some  cases  contracts  for  personal  property  are  enforceable  in 
equity,  the  court  will  weigh  such  cases  with  greater  nicety  than 
those  which  relate  to  real  property.  Where  the  rights  of  the 
party  complainant  under  a  contract  will  be  fully  satisfied  by  an 
account  of  profits,  and  a  payment  of  the  sum  found  due  thereby, 
and  there  is  no  obstacle  to  the  recovery  of  such  amount  at  law,  a 
suit  for  specific  performance  cannot  be  maintained.  Pom.  on 
Cont.  §  4-S.  There  is  nothing  averred  in  or  to  be  implied  from 
the  statements  of  the  bill  to  show  that  the  complainant  has  not  an 
adequate  remedy  at  law.  Further,  to  decree  specific  perform- 
ance would  be  to  require  the  defendants  to  restore  the  complain- 
ant to  his  former  position  in  the  service  of  the  company.  But  it 
does  not  appear  that  that  is  within  their  power.  In  fact  it  does 
not  appear  that  they  own  any  of  the  stock  at  all  now.  The  bil  1 
alleges  that  the  complainant,  after  the  execution  of  the  contract, 
entered  upon  the  performance  of  his  part  of  it  and  continued 
therein  until  the  26th  of  February,  1881  (written  by  mistake 
for  1882  or  1883),  when  he  was  prevented  from  further  per- 
formance by  the  acts  of  the  defendants,  who  threatened  him  with 
ejectment  if  he  did  not  leave  the  premises  peaceably.  While  it 
may  be  presumed  that  the  pleader  intended  by  this  statement  to 
aver  that  the  acts  complained  of  were  without  just  cause,  it  is  by 
no  means  a  necessary  implication  from  the  language.  It  may  be 
added  that  before  the  termination  of  this  suit  in  the  ordinary 
course  of  proceeding,  the  term  of  three  years,  mentioned  in  the 
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agreement,  will  have  expired.  It  is  urged  on  the  part  of  the 
complainant  that  the  agreement  constituted  a  partnership  between 
the  parties,  and  that  the  bill  ought,  in  that  aspect,  at  all  events, 
to  be  retained  for  the  purpose  of  an  account  of  the  profits.  It  is 
enough  to  say  on  that  head  that  that  is  not  the  frame  of  the  bill. 
It  may  be  added  that  the  agreement  is  not  a  contract  of  partner- 
ship, but  of  the  employment  of  the  complainant  by  the  defend- 
ants to  serve  the  company  in  a  certain  business  capacity  for  cer- 
tain compensation.  The  demurrer  will  be  allowed  and  the  bill 
dismissed,  with  costs. 


The  Board  of  Chosen  Freeholders  of  the  County  of 

Middlesex 

V. 

The  President,  Directors  and  Company  of  the  State 
Bank  at  New  Brunswick. 

In  April,  1877,  one  Short  recovered  a  judgment  at  law  against  tne  defend- 
ants' receiver.  He  gave  to  his  attorney  a  note  for  his  costs  and  professional 
services  in  that  action  and  in  a  foreclosure  suit  then  pending  in  this  court,  and 
agreed  that  the  attorney  should  hold  the  judgment  as  collateral  security  for 
the  note.  Short  died  in  June,  1877,  and  nothing  has  ever  been  paid  on 
account  of  the  note.  In  August,  1878,  the  receiver  obtained  a  decree  for  defi- 
ciency, against  Short,  in  the  foreclosure  suit. — Held,  that  the  attorney  was 
entitled  to  receive  from  the  receiver,  payment  of  the  costs  of  the  suit  at  law, 
in  full,  with  interest  from  the  date  of  the  judgment,  and  that  he  was  entitled 
to  receive  the  dividends  on  the  rest  of  that  judgment,  or  so  moch  of  itiem  as 
will  be  sufficient  to  pay  his  note  and  interest,  the  receiver  e  cifxm  t>o  odsel  ihe 
decree  for  sufficiency  against  the  judgment  being  disallowed. 


On  petition  and  etipulation  as  lo  facts  and  affidavits. 
Ml .  W.  Strong^  petitioner,  ui  pro.  pers. 
Mr,  A.  V,  Scfienck,  for  receiver. 
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The  Chancellor. 

James  Short  recovered  a  judgment  in  the  Middlesex  circuit 
<"ourt,  April  24t:h,  1877,  against  tlie  receiver  of  the  State  Bank  at 
New  Brunswick,  for  $312.99  damages,  and  $66.33  costs,  in  an 
action  of  assumpsit  brought  against  him  by  the  bank  before  the 
appointment  of  the  receiver.  The  suit  was  pending  when  the 
receiver  was  appointed,  and  he  was  substituted  as  plaintiff. 
Short's  judgment  was  upon  his  set-off  in  tlie  suit.  The  peti- 
tioner was  his  attorney  in  that  suit.  In  May,  1877,  Short  gave 
to  the  petitioner,  for  the  amount  of  his  counsel  fee  ($175)  and 
costs  ($66.33)  in  that  suit,  and  his  fee  ($30)  for  his  professional 
services  in  a  foreclosure  suit  brought  by  Joseph  Fisher  against 
him,  his  note,  dated  the  31st  of  that  month,  for  $221.33,  pay- 
able at  two  months  from  date.  Within  a  few  days  after  the 
recovery  of  the  judgment,  and  before  the  giving  of  the  note,  it 
was  agreed  between  the  petitioner  and  Short  that  the  former 
should  hold  the  judgment  as  collateral  security  for  his  whole 
claim  against  the  latter  (the  items  first  mentioned),  and  that  if 
he  should  be  able  to  collect  the  money  due  thereon  he  should 
retain  the  amount  due  him  (unless  he  should  have  previously 

Note. — In  the  King's  Bench,  in  England,  the  rule  is  that  judgment  between 
<ihe  parties  cannot  be  set  off  so  as  to  deprive  the  attorney  of  his  lien  for  costs, 
Mitchell  V.  Oldfield,  4  T.  B.  123;  Randle  v.  Fuller,  6  T.  B.  456;  Qlaisler  v. 
Hewer,  8  T.  B.  69;  Middkton  v.  Hill,  1  M.  &  S.  240;  Mellville  v.  Leesom,  1 
E.,  B.  &  E.  324 ;  Simpson  v.  Lamb,  7  E.  &  B.  S4;  see  Mercer  v.  Graves,  L.  B. 
(7  Q.  B.)  499. 

But  the  rule  is  otherwise  in  the  Common  Pleas,  Vaughan  v.  Davies,  2  H.  Bl. 
440;  Hall  V.  Ody,  2  B.  &  P.  2S,  4  Id.  22;  George  v.  Elston,  1  Scott  518;  and 
in  Chancery,  Taylor  v.  Popham,  15  Ves.  72  ;  Ex  parte  Bhodes,  Id.  541 ;  Gurish 
V.  Donvan,  2  Atk.  166;  Shine  v.  Gough,  2  B.  &  B.  33. 

In  Collett  V.  Preston,  15  Beav.  458,  an  application  to  set  off  costs  recovered 
by  B  against  A,  against  costs  recovered  in  a  suit  respecting  the  same  matter, 
by  A  against  B,  was  refused,  because  it  would  interfere  with  the  solicitor's 
lien ;  see  Nicholson  v.  Norton,  7  Beav.  67. 

In  Ex  parte  Cleland,  L.B.  [2  Ch.  App.)  808,  C's  solicitor  was  held  entitled 
to  a  lien  on  costs  ordered  to  be  paid  to  C  by  D,  as  against  a  debt  due  from  C 
to  D,  at  the  time  when  D  made  an  assignment  for  the  benefit  of  his  creditors. 

Some  American  cases  hold  that  the  solicitor's  lien  is  subordinate  to  equities 
existing  between  the  parties  to  the  judgment,  Porter  v.  Lane,  8  Johns.  357 ; 


38  CASES  IN  CHANCERY.  [38  Eq. 

Middlesex  Freeholders  v.  State  Bank. 

received  it  from  Short),  and  should  pay  over  to  Short  the  bal- 
ance. Short  died  intestate  June  19th,  1877.  He  never  paid 
the  petitioner's  claim  nor  anything  on  account  of  it.  When  the 
judgment  was  recovered  there  was  pending  in  this  court  a  fore- 
closure suit  (the  one  before  mentioned),  brought  by  Joseph 
Fisher  against  Short,  on  a  mortgage  given  by  the  latter  to  the 
bank  and  assigned  by  it  to  Fisher  merely  for  the  purpose  of 
foreclosing  it  in  his  name.  In  that  suit  a  final  decree  for  fore- 
closure and  sale  of  the  mortgaged  premises  was  made  February 
19th,  1877.  The  decree  also  contained  the  usual  decree  for  the 
payment  of  deficiency  by  Short.  Execution  for  the  sale  of  the 
mortgaged  premises  was  issued  April  20th,  1877,  and  the  prop- 
erty was  sold  under  it  November  13th,  1877.  The  deficiency 
was  not  ascertained  until  August  19th,  1878,  when  an  order  was 
made  establishing  it  at  $3,685.36,  and  directing  that  execution 
issue  against  Short  to  collect  it.  Short  died,  as  has  been  stated, 
in  June,  1877,  which  was  long  before  the  deficiency  was  ascer- 
tained. His  administratrix,  under  the  order  of  this  court  to 
limit  creditors  in  this  cause,  in  August,  1877,  presented  to  the 
receiver  her  claim,  under  oath,  to  the  money  due  on  the  judg- 
ment in  the  circuit  court,  subject  to  the  petitioner's  claim.     It 

Boss  V.  Dole,  13  Johns.  S06 ;  People  v.  Manning,  13  Wend.  649 ;  Crocker  v. 
Clanghly,  2  Duer  684;  Shirts  v.  Irons,  54  Ind.  13;  Ex  parte  Lehman,  59  Ala. 
631 ;  even  after  the  judgment  has  been  assigned  to  the  attorney,  as  security 
for  his  costs,  Cooper  v.  Bigalow,  1  Cow.  206  ;  Wright  v.  Treadwell,  12  Tex.  255; 
unless  the  claims  sought  to  be  set  off"  arise  out  of  other  matters,  Carter  v.  Ben- 
nett, 6  Fla.  215  ;  Robertson  v.  Shutt,  9  Bush  659  ;  Mohawh  Bank  v.  Burrows,  6 
Johns.  Ch.  317 ;  and  notice  of  the  lien  has  been  given  by  the  attorney,  Hurst 
V.  Sheets,  21  Iowa  501 ;  Andrews  v.  Morse,  12  Conn.  444 ;  Leavenson  v.  Lafon- 
taine,  3  Kan.  523;  Peckham  v.  Barcalow,  Hill  &  Den.  112;  Johnson  v.  Ballard, 
44  Ind.  270;  Daniels  v.  Pratt,  6  Lea  443 ;  see  Newbert  v.  Cunningham,  50  Me. 
231;   Walker  v.  Sargeant,  U  Vt.  247. 

The  lien  of  the  attorney,  however,  in  an  assigned  judgment,  is  now  generally 
recognized  as  superior  to  any  right  of  set-off  as  to  judgments  between  the 
parties,  Temey  v.  Wilson,  16  Vr.  282;  Shapley  v.  Bellows,  4  N.  H.  347 ;  Dun- 
kin  V.  Vandenbergh,  1  Paige  622;  Gridley  v.  Garrison,  4  Paige  647  (but  see 
Meoll  V.  Nicoll,  16  Wend.  446) ;  Zogbaum  v.  Parker,  55  N.  Y.  120;  Firmenich 
V.  Bovee,  1  Hun  532;  Prouty  v.  Swift,  10  Hun  232;  Davidson  v.  Alfaro,  16 
Hun  353,  SO  N.  Y.  660;  Eberhardt  v.  Schuster,  10  Abb.  N.  C.  374;  Currier 
V.  Boston  B.  B.,  37  N.  H.  223;  Boyer  v.  Clark,  3  Neb.  161;  Bice  v.  Garnhart^ 
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is  understood  that  though  the  receiver  has  paid  dividends  to  the 
creditors  whose  claims  have  been  allowed,  he  has  paid  none  on 
the  Short  claim,  but  has  retained  the  dividends  thereon  in  his 
own  hands  to  await  the  judicial  determination  of  the  questions 
which  are  now  before  me.  The  petitioner  insists  that  he  is 
entitled  to  receive  from  the  receiver  the  amount  of  the  costs  of 
the  judgment  in  full,  with  the  lawful  interest  thereon,  and  also 
dividends  at  the  same  rate  as  those  paid  to  the  other  creditors 
upon  the  rest  of  the  amount  of  the  judgment.  The  receiver,  on 
the  other  hand,  claims  that  he  has  a  right  to  set  off  so  much 
of  the  decree  for  deficiency  as  is  necessary  for  the  purpose, 
against  the  judgment,  and  that  under  the  circumstances  the 
petitioner  has  no  claim  or  equity  superior  to  his. 

The  assignee  of  a  judgment,  who  acquired  his  title  to  it  before 
the  recovery  of  a  judgment  by  the  defendant  in  the  assigned 
judgment  against  the  plaintiff  therein,  has  an  equity  superior  to 
such  defendant's  claim  to  set  off  the  one  judgment  against  the 
other.  The  agreement  betweeu  debtor  and  creditor  that  the 
latter  shall  have  a  claim  on  a  specific  fund  for  the  payment  of 
his  debt  operates  as  an  appropriation  of  the  fund  pro  tanto  to 
tiie  payment  of  the  debt,  and  as  an  equitable  assignment  of  the 

85  Wis.  282  ;  Warfield  v.  Campbell,  38  Ala.  527 ;  Benick  v.  Ludington,  16  W. 
Va.  378;  DkU  v.  Friester,  37  Ohio  St. 473;  Brown  v.  Bigley,  3  Term.  Ch.  618; 
Wells  V.  Eham,  Jfi  Mich.  218;  Bipley  v.  Ball,  19  Conn.  53;  Stratton  v.  Hussey, 
€2  Me.  289  ;  even  where  the  judgment  sought  to  be  setoff  was  recovered  before 
the  other  judgment,  Benjamin  v.  Benjamin,  17  Conn.  110 ;  Ely  v.  Cooke,  2  Hilt. 
406,  28  N.  Y.  365;  Perry  v.  Chester,  53  N.  Y.  240;  Ennis  v.  Carry,  22  H.un 
5S4;  Naylor  v.  Lane  {N.  Y.),  29  Alb.  L.  J.  212;  see  Dingee  v.  Shears,  29  Hun 
210;  Stillman  v,  Stillman,  4  Lea  271;  Jeffres  v.  Cochrane,  47  Barb.  557,  6  Alb. 
L.  J.  198;  Prince  v.  Fuller,  34  Me.  122;  Neil  v.  Slaten,  7  Heisk.  290.  See, 
further,  1  Am.  Law  Reg.  {N,  S.)  419,  note.  Especially  where  the  judgment 
has  been  assigned  to  the  attorney  as  security  for  his  costs,  Rumrill  v.  Hunting' 
ion,  5  Day  163. 

A  defendant  against  whom  a  judgment  has  been  recovered  cannot,  by  there- 
after purchasing  a  judgment  against  the  plaintiff,  offset  it  so  as  to  defeat  the 
attorney's  lien,  Bradt  v.  Koon,  4  Cow.  416. 

The  attorney  must  prove  clearly  what  is  the  amount  of  his  costs  and  disburse- 
ments, Hooper  v.  Brundage,  22  Me.  460  ;  Adams  v.  Lee,  82  Ind.  587 ;  Ocean 
Ins.  Co.  v.  Rider,  22  Pick.  210  ;  and  move  promptly  to  secure  his  lien.  Holt  v. 
Quimby,  6  N.  H.  79  ;  see  Stone  v.  Hyde,  22  Me.  575.— Rep. 
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fund  to  that  extent.  And  the  assignment  of  a  chose  in  action 
may  be  by  parol.  In  the  case  in  hand  it  was  agreed  between 
Short  and  the  petitioner  that  the  latter  should  have  a  lien  upon 
the  judgment  for  the  amount  due  him  from  the  former.  At 
that  time  the  receiver  had  no  judgment  against  Short ;  for  the 
decree  for  deficiency  in  the  foreclosure  suit  had  not  the  force  and 
effect  of  a  judgment  at  law  until  the  time  when  the  amount  of 
the  deficiency  was  ascertained,  which  was  not  until  August, 
1878.  The  equity  of  the  petitioner  is  superior  to  that  of  the 
receiver.  He  is  entitled  to  payment  of  the  costs  of  the  judg- 
ment in  full,  with  interest  thereon  from  the  date  of  the  recovery 
of  the  judgment.  They  are  costs  which  were  awarded  against 
the  receiver  in  a  suit  prosecuted  by  him  for  the  benefit  of  his 
trust,  and  were  payable  at  once  and  in  full.  The  petitioner  is 
entitled  to  the  dividends  on  the  rest  of  the  amount  of  the  judg- 
ment, or  so  much  of  them  as  will  be  suflBcient  to  pay  the  balance 
due  him  from  Short's  estate  on  the  note.  In  view  of  the  fact 
that  the  assignment  was  by  parol,  merely,  and  therefore  the 
receiver  could  not  safely  recognize  the  petitioner's  rights  without 
the  direction  of  the  court,  no  costs  should  be  allowed  to  the 
petitioner. 


Sarah  Chamberlain 


V. 


Maey  W.  Hoffman  et  al. 

Certain  chattels  were  sold  by  the  complainant  to  the  defendant  for  $900,  for 
which  nine  notes  of  $100  each  were  given,  three  of  which  have  been  paid. 
Certain  other  chattels,  in  which  complainant  had  no  interest,  were  sold  by  one 
Mrs.  Ellis  to  defendant  for  $900,  for  which  $500  in  cash  were  paid  and  two 
notes  for  $150  each  and  one  for  $100  given,  all  of  which  have  been  paid.  To 
secure  all  of  these  notes  ($1,300),  defendant  gave  to  complainant  a  mortgage 
on  lands. — Held,  that,  as  against  complainant,  it  is  no  defence  to  the  foreclosure 
of  the  mortgage  for  the  amount  due  on  the  six  unpaid  notes,  that  the  title  to 
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part  of  the  chattels  sold  by  Mrs.  Ellis  has  failed  ;  held,  further,  that  a  non-resi- 
dent, in  whose  hands  the  bill  alleges  the  mortgage  casually  came,  and  who  re- 
tains it  unjustly  and  fraudulently,  must  be  made  a  party. 


Bill  to  foreclose.     On  fiual  hearing  on  pleadings  and  proofs. 
Mr.  C.  T.  Reedy  for  complainant. 
Mr.  P.  S.  Scovel,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  to  foreclose  a  mortgage  given  to  the  com- 
plainant by  Mary  W.  Miller  (now  Hoffman)  on  land  in  Cape 
May  city,  to  secure  the  payment  of  $1,300  with  interest,  in 
eighteen  months  from  its  date,  September  18th,  1874,  according 
to  the  condition  of  the  mortgagor's  bond  to  the  complainant  of 
the  same  date.  The  bond  and  mortgage  were  given  as  collateral 
security  for  the  payment  of  nine  promissory  notes,  given  by  Mrs. 
Miller  to  Mrs.  Amelia  B.  Ellis  and  the  complainant  for  part  of 
the  purchase-money  of  certain  household  furniture  sold  by  them 
respectively — part  of  it  by  each — to  her.  The  amount  for 
which  she  purchased  the  property  of  each  of  them  was  $900. 
For  the  furniture  bought  of  Mrs.  Ellis  she  paid  $500  in  cash 
and  gave  two  notes  for  $150  each  and  one  of  $100.  Those  notes 
have  all  been  paid.  For  that  purchased  of  the  complainant  she 
gave  her  six  notes  of  $100  each.  All  the  notes  bore  interest. 
Three  of  those  given  to  the  complainant  have  been  paid.  The 
other  six  are  unpaid  and  are  long  past  due.  The  defence  to  this 
suit  is,  partial  failure  of  consideration  of  the  notes,  the  defend- 
ants insisting  that  the  title  to  part  of  the  goods  sold  was  not 
good,  and  that  no  title  passed  to  Mrs.  Miller  by  the  sale.  But  it 
is  proved  that  those  goods  were  part  of  the  property  sold  to  her 
by  Mrs.  Ellis  (who,  as  before  stated,  has  been  paid  in  full),  and 
that  the  complainant  had  no  interest  in  them  and  did  not  sell 
them.  The  title  to  the  goods  sold  by  complainant  has  never  been 
questioned.  The  attempt  to  show  that  the  goods  were  all  owned 
by  Mrs.  Ellis  and  the  complainant  in  partnership  (in  the  business 


42  CASES  IN  CHANCERY.  [38  Eq. 

Brands  v.  Hartung, 

of  keeping  a  boarding-house  in  Philadelphia),  was  not  successful. 
It  appears  clearly  that  neither  of  them  had  any  interest  in  the 
goods  sold  by  the  other  or  the  proceeds  of  the  sale  thereof.  The 
reason  why  one  mortgage  was  given  to  secure  the  payment  of  the 
notes  of  both,  instead  of  a  mortgage  to  each,  was  merely  that 
Mrs.  Miller  preferred  that  method  from  considerations  of 
economy,  to  save  the  cost  of  one  mortgage.  There  will  be  a 
decree  for  the  complainant  for  the  amount  due  on  the  six  notes, 
with  interest. 

The  bill  states  that  the  mortgage  casually  came  into  the  hands 
of  John  H.  Gould,  of  Philadelphia,  who  still  unjustly  and 
fraudulently  retains  it,  but  for  what  purpose  the  complainant 
does  not  know,  and  the  bill  charges  that  he  has  no  interest  in  it. 
Gould  should  have  been  made  a  party  to  the  suit,  and  there  can 
be  no  decree  for  the  complainant  until  he  is  brought  in.  I  have 
decided  the  case  on  its  merits  as  between  the  parties  to  the  suit, 
because  it  is  alleged  that  Gould's  consent  to  a  decree  for  the 
complainant  can  be  obtained,  and  the  parties  desired  to  submit 
the  case  for  decision  on  the  merits  notwithstanding  Gould  is  riot 
a  party. 


David  A.  Brands  et  al.,  executors, 

V. 

James  P.  Haetung  et  al. 

A  testator,  by  his  will  made  in  1863,  gave  to  his  wife  for  life  the  use -of 
his  homestead  farm  (together  with  the  furniture  &c.),  excepting  the  house 
then  occupied  by  his  son  Abraham,  with  certain  appurtenances.  He  gave  to 
his  son  David  the  land  whereon  David  then  lived,  and  for  which  he  had  given 
David  a  deed  in  1858,  and  also  $800  which  he  had  given  David  in  1863,  as 
David's  full  share.  He  gave  his  daughter  Dorothy,  for  life,  after  his  wife's 
death,  if  Dorothy  should  survive  his  wife,  the  use  of  the  house,  garden  &c.,  and 
also  $3,000,  to  be  invested  by  his  executors,  the  interest  to  be  paid  to  her  an- 
nually, and  if  insufficient  for  her  support,  then  a  specified  part  of  the  princi- 
pal yearly,  and  if  Dorothy  should  die  "  without  heirs,"  her  share  was  to  be 
equally  divided  between  David  and  Abraham.     He  then  gave  Abraham  hig 
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homestead  farm  after  the  death  of  his  (testator's)  wife,  excepting  Dorothy's 
right  therein.  He  also  gave  to  his  three  grandchildren  $1,000  each  when  they 
should  arrive  at  the  age  of  twenty-five  years.  Testator  died  in  1881,  and  his 
wife  predeceased  him.  He  had  no  real  estate  other  than  that  devised,  s,nd 
his  personal  estate  is  not  sufficient  to  pay  the  debts  and  legacies. — Held,  that 
the  legacies  are  not  charged  on  the  land  and  must  abate  proportionally,  and 
that  testator  did  not  die  intestate  as  to  the  amount  of  the  legacy  given  to  one 
of  the  grandchildren,  'which  was  adeemed  during  testator's  lifetime. 


Bill  for  construction  of  will.  On  final  hearing  on  pleadings 
and  proofs. 

Mr.  Geo.  A.  Angle,  for  complainants. 

Mr.  J.  M.  Roseheri^y,  Jr.,  for  Rachel  A.  Lapelt. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  construction  of  the  will  of 
James  Brands,  deceased,  late  of  Warren  couuty.  The  will  ia 
dated  April  28th,  1863.  By  it,  the  testator  ordered  and  directed, 
in  the  first  place,  that  all  his  just  debts  and  funeral  expenses  be 
paid  and  satisfied  as  soon  after  his  death  as  conveniently  might 
be.  He  then  gave  to  his  wife,  for  life,  the  use  and  full  control 
of  the  farm  on  which  he  then  resided  (together  with  the  house 
and  household  furniture  that  might  be  in  the  house  at  his  death), 
excepting  the  house  then  occupied  by  his  son  Abraham,  which 
he  thereby  declared  he  wished  him  to  hold,  together  with  the 
garden,  wash-house  and  hog-pen.  He  also  gave  to  his  wife  cer- 
tain other  personal  property.  He  then  gave  and  bequeathed  to 
his  son  David  a  part  of  his  real  estate,  where  the  latter  then 
resided,  for  which  he  had  given  David  a  deed,  dated  November 
27th,  1858,  and  $800,  which  he  had  given  David  April  1st, 
1863,  which  gifts  he  declared  he  intended  should  be  the  whole 
amount  of  David's  share  in  his  estate.  He  then  gave  his  daugh- 
ter Dorothy,  for  life,  from  and  after  his  wife's  death,  if  Dorothy 
should  be  then  living,  the  use  of  the  house,  garden,  front  yard, 
milk-house,  wood-house  and  wash-house,  and  one-half  of  the 
household  fiu'niture  that  should   remain  in  use  at  the  death  of 
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his  wife,  and  he  gave  her  one  cow,  and  also  $3,000,  to  be  invested 
for  her  by  his  executors,  and  the  interest  paid  to  her  annually. 
He  also  provided  that  if  the  interest  should  not  be  sufficient  for 
her  support,  she  should  have  the  privilege  of  using  $50  or  $100 
a  year  out  of  the  principal,  if  she  should  deem  it  necessary  for 
her  support.  If  she  should  die  "without  heirs," '' her  share  " 
was  to  be  equally  divided  between  his  sons,  David  and  Abraham. 
He  then  gave  to  Abraham  his  homestead  farm,  after  the  death 
of  his  (the  testator's)  wife  except  the  use  of  the  house,  garden, 
front  yard,  milk-house  and  wash-house,  where  he,  the  testator, 
then  lived,  during  the  life  of  Dorothy,  as  thereinbefore  men- 
tioned. He  then  gave  to  his  grandchildren,  James  P.  Hartung, 
Isaac  Hartung  and  Rachel  A.  Hartung  (now  Lapelt),  children 
of  his  deceased  daughter  Rachel,  $1,000  each,  when  they  shoukl 
arrive  at  the  age  of  twenty-five  years,  and  gave  directions  as  to 
the  disposition  of  those  legacies  in  the  meantime.  He  then 
declared  that,  "  if,  after  his  estate  should  have  been  disposed  of 
according  to  the  will,  there  should  remain  any  more  of  it,  it  was 
his  will  that  it  should  be  given  to  Abraham."  By  a  codicil, 
dated  August  21st,  1867,  he  reduced  the  interest  of  Abraham, 
in  the  homestead  farm,  to  a  life  estate,  with  remainder  to  Abra- 
ham's children.  The  testator  died  in  May,  1881.  His  wife 
predeceased  him. 

The  testator's  personal  estate  is  not  sufficient  to  pay  the  debts 
and  legacies,  and  it  is  alleged  in  the  bill  that  the  legacy  to  James 
P.  Hartung  was  adeemed.  The  questions  submitted  for  decision 
are  whether  the  legacies  are  charged  on  the  real  estate  devised 
by  the  will  (the  testator  had  no  other),  and  whether  the  legacy 
to  James  P.  Hartung  was,  in  fact,  adeemed. 

When  the  will  was  made  (which  was  eighteen  years  before  his 
death),  the  testator  had  personal  property  enough  to  pay  all  his 
debts  and  the  legacies.  But  the  balance  of  the  personal  estate, 
after  paying  the  debts  and  funeral  and  testamentaiy  expenses,  is 
only  $3,199.29,  while  the  legacies,  not  including  that  given  to 
James  P.  Hartung,  amount  to  $5,000.  The  real  estate  given  to 
David  has  been  in  his  possession  ever  since  it  was  conveyed  to 
him  by  his  father,  in  1858.    There  is  no  ground  for  holding  that 
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the  legacies  are  charged  on  the  real  estate  devised  by  the  will. 
There  is  no  residuary  real  estate.  Nothing  is  given  to  David  in 
the  will.  There  is  no  devise  or  legacy  to  him  at  all.  The  farm 
and  the  $800  mentioned  in  the  clause  purporting  to  devise  and 
bequeath  them  to  him,  had  previously  been  given  to  him,  as 
appears  by  the  language  of  the  clause  itself.  The  object  of  the 
clause  was  to  express  the  intention  of  the  testator,  that  David 
should  have  nothing  more  out  of  his  estate,  and  to  give  his  reason 
for  it,  which  was  that  David  had,  in  those  gifts,  already  had  his 
full  share.  The  legacies  are  not  charged,  either  by  express  words 
or  by  implication,  on  the  land,  by  the  will.  Nor  is  there  anything 
in  the  disposition  the  testator  has  made  of  his  property,  to  indi- 
cate such  an  intention.  When  he  made  the  will,  he  had  per- 
sonal property  enough  to  pay  the  legacies,  and  though,  subse- 
quently, his  estate  was  diminished,  he  did  not  see  fit  to  alter  his 
will.  It  is  urged,  however,  on  behalf  of  the  answering  defend- 
ant, that,  by  the  direction  to  pay  his  debts  and  funeral  expenses 
as  soon  after  his  death  as  conveniently  might  be,  he  charged  his 
debts  on  his  land,  in  exoneration  of  his  personal  estate.  But 
such  is  not  the  effect  of  the  direction.  It  is  to  charge  the  real 
estate  in  aid  of  the  personal.  Under  such  a  provision,  the  per- 
sonal estate  not  specifically  bequeathed  is  to  be  first  applied  to 
the  payment  of  debts.  The  personal  estate  is  the  only  fund  for 
the  payment  of  the  legacies  in  this  case.  They  are  not  charged 
en  the  land  devised. 

The  legacy  to  James  P.  Hartung  was  adeemed.  The  testator 
paid  it  off  in  his  lifetime,  by  the  assignment  to  the  legatee  of  a 
bond  and  mortgage,  which,  according  to  the  evidence,  was  in- 
tended and  accepted  as  a  satisfaction. 

The  legacies  must  abate  proportionally.  The  whole  of  the 
balance  of  the  personal  estate  not  specifically  bequeathed  is 
applicable  to  them.  The  testator  cannot  be  held  to  have  died 
intestate  of  the  amount  of  personal  estate  which  would  have 
gone  to  James  P.  Hartung  had  his  legacy  not  been  satisfied. 
The  costs  of  the  parties  and  a  reasonable  counsel  fee  to  their 
counsel,  should  be  paid  out  of  the  estate. 
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Caleb  F.  Fisher  et  al.,  administrators, 

V. 

Charles  Johnson  et  al. 

Under  the  following  clause  in  a  will :  "  I  order  my  executor  to  place  a  Bum 
of  money  at  interest,  on  good  security,  that  will  be  suiBcient  to  pay  each  of  the 
following  children  of  Charles  Johnson  and  Martha  R.  Johnson,  to  wit,  Sarah 
F.  Johnson,  Mary  Lizza  Johnson  and  George  Johnson,  $100  each,  as  they 
severally  arrive  at  age,  and  Ulysses  G.  Johnson,  when  he  arrives  at  age,  $200. 
N.  B. — If  Charles  Johnson  should  purchase  land,  [and]  would  like  to  have 
the  above  until  his  children  arrives  at  age,  let  [him]  have  it  on  the  above 
conditions." — Held,  that  the  legacies  to  the  children  are  vested. 


Bill  for  construction  of  will.     On  final  hearing. 
Mr.  H.  A.  Fluck,  for  complainants. 
Mr.  L.  H.  Sergeant,  for  Chas.  Johnson. 

The  Chancellor. 

The  bill  is  filed  to  obtain  a  construction  of  part  of  the  twelfth 
section  of  the  will  of  James  J.  Fisher,  deceased.  That  section  is 
as  follows : 

"I  order  my  executor  to  place  a  sum  of  money  at  interest,  on  good  security, 
that  will  be  sufficient  to  pay  each  of  the  following  children  of  Charles  Johnson 
and  Martha  E.  Johnson,  to  wit,  Sarah  F.  Johnson,  Mary  Lizza  Johnson  and 
George  Johnson,  $100  each,  as  they  severally  arrive  at  age,  and  Ulysses  G. 
Johnson,  when  he  arrives  at  age,  $200.  N.  B.— If  Charles  Johnson  should 
purchase  land,  [and]  would  like  to  have  the  above  until  his  children  arrives 
at  age,  let  [him]  have  it  on  the  above  conditions." 

The  question  submitted  is  whether  the  legacies  to  the  children 
are  vested  or  contingent.  It  will  be  seen  that  a  sum  of  money 
which  will,  with  accumulations  of  interest,  be  sufficient  for  the 
payment  of  these  legacies,  is  to  be  taken  at  once  out  of  the  estate, 
and  if  the  father  of  the  children,  Charles  Johnson,  desires  it  and 
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can  secure  the  investment  by  sufficient  mortgage  of  real  estate, 
the  money  is  to  be  lent  to  him  on  such  mortgage  until  his  chil- 
dren come  of  age,  when  he  is  to  pay  the  legacies  to  them  as  they 
respectively  attain  to  their  majority.  It  is  true  that  it  is  the  gen- 
eral rule  that  a  legacy  to  a  person  "  when  "  or  "  as  "  he  shall  at- 
tain to  a  given  age  is  prima  facie  contingent,  but  circumstances, 
even  though  but  slight,  in  the  context,  may  be  sufficient  to  show 
that  the  attainment  of  the  specified  age  was  not  intended  as  a 
condition,  but  only  to  fix  the  time  of  payment,  in  which  case  it 
will  be  held  to  be  a  vested  legacy.  Here  there  are  circumstances 
enough  in  the  context  for  that  purpose.  The  will  directs  that 
there  be  set  apart  out  of  the  estate,  to  pay  these  legacies,  a  sum 
sufficient,  with  the  accumulations  of  interest  thereon,  to  pay  them 
as  they  respectively  become  payable.  And  no  further  disposition 
of  the  fund  is  made.  There  is  no  provision  that  in  case  any  of 
the  legatees  shall  die  before  attaining  to  majority,  the  part  of  the 
fund  which  would  have  gone  to  the  payment  of  his  or  her  legacy 
shall  go  to  any  one  else  or  fall  into  the  residue.  The  direction 
to  invest  the  money  for  the  payment  of  the  legacies,  is  in  itself, 
in  this  case,  a  gift  of  the  legacies,  and  the  postponement  of  the 
time  of  payment  is  for  the  benefit  of  the  estate.  The  direction 
for  investment  is  a  provision  by  which  the  interest  on  the  money 
is  to  be  made  to  aid  in  paying  the  legacies.  An  exception  to  the 
general  rule  of  construction  above  stated  is  that  where  the  post- 
ponement is  for  the  benefit  of  the  estate,  the  legacy  vests  at  the 
death  of  the  testator,  notwithstanding  the  direction  is  to  pay 
"  when  "  or  "  as  "  the  legatee  attains  to  a  specified  age.  There  is 
in  this  case  evidence  of  an  immediate  and  unconditional  gift  in 
the  provision  for  the  lending  of  the  money  to  the  father  of  the 
legatees  on  terms  that  the  interest  shall  be  accumulated  to  pay 
the  legacies,  and  the  legacies  paid  over  by  him  to  the  children  as 
and  when  they  shall  respectively  attain  to  majority.  Should  the 
father  take  the  money  under  that  provision,  he  would  be  trustee 
of  the  legacies  for  the  children.  In  Branstrom  v.  Wilkinson,  7 
Yes.  4^1,  tliere  was  a  gift  to  two  children  of  a  share  in  a  dock 
when  they  should  attain  to  their  majority,  to  be  equally  divided 
between  them,  and  the  testator  appointed  the  father  of  the  lega- 
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tees  trustee  for  them  during  their  minority,  and  provided  that  in 
case  of  the  death  of  either  of  them  the  survivor  should  take  the 
whole,  and  that  in  case  both  should  die  in  their  minority  the 
whole  share  should  go  to  their  mother ;  it  was  held  that  the 
legacies  to  the  children  were  vested,  notwithstanding  the  gift,  by 
its  terms,  was  to  them  when  they  should  attain  to  majority.  In 
Lister  v.  Bradley,  1  Hare  10,  the  gift  was  to  the  legatees  "  when 
or  if"  they  should  attain  to  majority,  and  there  was  a  direction 
to  invest  the  legacies  on  interest  on  separate  deeds,  each  specify- 
ing the  name  of  the  legatee  in  whose  behalf  it  should  be  taken, 
and  to  pay  the  interest  to  the  mother  of  the  legatees  for  their 
support  and  education.  It  was  held  that  the  legacies  were  vested 
at  the  death  of  the  testator  and  not  contingent.  "  A  legacy," 
said  Sir  James  Wigram,  V.  C,  in  that  case,  "  to  be  severed  from 
the  general  estate  instanier,  for  the  use  and  benefit  of  a  legatee,  is 
a  very  different  thing  from  a  legacy  to  be  severed  from  the  estate 
only  upon  the  happening  of  a  particular  event."  See,  also, 
Saunders  v.  Va^itier,  Or.  <&  Ph.  ^JpO,  and  Greet  v.  Ch^eet,  5  Beav. 
123.  I  am  satisfied  from  the  context  in  this  case  that  the  lega- 
cies in  question  vested  on  the  death  of  the  testator. 


Terah  Benedict  et  al.,  trustees, 

V. 

Daniel  A.  Ball  et  al. 

A  testator  gave  to  his  grandchildren  (the  children  of  his  son  Alexander 
and  of  his  daughter  Julia,  the  wife  of  Terah  Benedict)  the  residue  of  his 
estate,  charged  with  his  debts  and  certain  annuities,  to  be  equally  divided 
between  them,  share  and  share  alike,  and  if  any  grandchild  should,  in  his 
trustees'  opinion,  be  dissolute  or  unworthy,  its  share  should  go  as  if  it  had 
died  intestate.  Alexander  and  Terah  were  to  receive  during  their  lives  the 
income  &c.  of  the  residue,  in  proportion  to  the  number  of  children  that  Alex- 
ander and  Julia  should  respectively  have  at  the  time  of  the  receipt  of  such 
income.     At  testator's  death,  Alexander  had  two  children,  who  are  both  still 
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living,  and  he  never  had  any  others ;  Julia  then  had  five  children,  four  of  whom 
are  still  living,  one  having  died  unmarried  and  under  lawful  age.  Julia  has 
had  no  other  children,  and  is  now  about  seventy  years  old.  Alexander  died  in 
1878;  Julia's  husband,  Terah,  still  survives.  In  1865  an  ageeement  was 
made  between  Alexander  and  Julia,  with  her  husband's  consent,  for  a  propor- 
tional division  of  the  income.  Alexander  did  not  perform  his  part  of  this 
agreement,  and,  at  his  death,  left  unpaid  certain  taxes  and  annuities,  and  since 
then  Terah  has  paid  them  and  also  for  certain  necessary  repairs,  which  Alex- 
ander ought  to  have  made. — Seld,  that  the  grandchildren  took  per  capita;  that 
on  Alexander's  death  his  children  were  entitled  to  their  father's  share  of  the 
income  of  the  residue  until  Terah's  death;  that  as  Terah's  share  of  that  in- 
come depends  upon  the  number  of  Julia's  children  relative  to  Alexander's 
from  time  to  time,  there  can  be  no  division  of  the  corpus  of  the  residue  until 
after  Terah's  death,  and  that  Alexander's  children  should  reimburse  Terah 
for  his  outlays  on  Alexander's  account,  under  the  agreement. 


Bill  for  construction  of  will  &c.  On  final  hearing  on  plead- 
ings and  proofs. 

Mr,  John  R.  Emery,  for  complainants. 

Mr.  W.  S.  Gummere,  for  A.  M.  W.  Ball's  children. 

The  Chancellor. 

David  Ball,  late  of  the  city  of  Newark,  died  in  1859,  leaving 
a  will,  by  the  ninth  section  of  which  he  gave  to  his  grandchil- 
dren, the  children  of  his  son,  Alexander  M.  W.  Ball,  and  of  his 
daughter,  Julia  Benedict,  wife  of  Terah  Benedict,  the  residue  of 
his  estate  (charged  with  payment  of  his  debts  and  funeral 
expenses  and  certain  annuities),  to  be  equally  divided  between 
them,  share  and  share  alike,  and  directed  his  trustees,  appointed 
by  the  will,  to  divide  it  among  them  accordingly.  He  further 
provided  that  it  should  be  in  the  discretion  of  his  trustees,  or  a 
majority  of  them,  in  case  any  of  those  grandchildren  should  be 
of  a  dissolute  character,  or  behave  in  such  a  manner  as  to  be 
unworthy,  in  the  opinion  of  the  trustees,  or  a  majority  of  them, 
of  the  benefit  of  their  share  of  that  devise  and  bequest,  so  to 
declare  by  writing  under  their  hands,  which  writing  should  have 
the  force  and  efiect  of  excluding  and  debarring  absolutely  from 
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any  estate,  interest  or  benefit  of  that  devise  and  bequest,  the 
child  or  children  named  therein ;  and  that  in  that  case  the  share 
and  interest  which  would  otherwise  have  come  to  such  child  or 
children  should  go  to  and  be  vested  in  such  person  or  persons  as 
would  have  taken  it  if  such  child  or  children  had  died  seized  or 
possessed  of  it,  intestate.  He  further  provided  that  his  son^ 
Alexander  M.  W.  Ball,  and  his  son-in-law, Terah  Benedict,  should 
receive  during  their  lives  the  interest,  income,  rents  and  profits 
of  the  residue  in  proportion  to  the  number  of  children  that  his 
son  Alexander  and  daughter  Julia  (Mrs.  Benedict)  should 
respectively  have  at  the  time  of  the  receipt  of  such  interest,  in- 
come, rents  and  profits.  When  the  testator  died,  Alexander  had 
two  children  both  still  living,  and  he  never  had  any  others. 
Julia  had  five  children,  four  of  whom  are  still  living,  one  hav- 
ing died  unmarried  and  under  lawful  age.  She  has  had  no 
other  children,  and  she  is  now  about  seventy  years  old.  Alex- 
ander died  in  1878.  Mr.  Benedict  still  survives.  In  1865  an 
agreement  was  made  between  Mr.  Ball  and  Mrs.  Benedict  (her 
husband  consenting,  and  indeed  the  agreement  on  her  part  was 
his)  for  the  division  of  the  income  between  them,  which  agree- 
ment was  in  force  up  to  the  time  of  Mr.  Ball's  death.  By  it 
each  was  to  pay  his  or  her  due  proportion  of  the  annuities 
charged  on  the  residue,  and  also  to  pay  the  taxes  and  for  repairs 
and  insurance  on  the  property,  the  income  of  which  was  assigned 
to  him  or  her  thereby.  Mr.  Benedict  performed  his  part  of  the 
agreement  in  that  respect,  but  Mr.  Ball  did  not  perform  his. 
He  left  unpaid  $690.32  of  taxes  and  $33.34  for  annuities,  and 
since  his  death  Mr.  Benedict  has  paid  $290.39  for  necessary 
repairs  upon  the  property  which  ought  to  have  been  made  by 
Mr.  Ball.  The  bill  prays  a  construction  of  the  will,  that  the 
nature  and  extent  of  the  estates  of  Mr.  Benedict  and  Mr.  Ball 
and  their  respective  children  may  be  declared,  and  that  an 
account  may  be  taken  under  the  agreement  of  1865,  and  that  it 
may  be  decreed  that  the  amount  paid  by  Mr.  Benedict  for  the 
taxes  &c.  which  ought  to  have  been  paid  by  Mr.  Ball  be  paid 
out  of  Mr.  Ball's  estate,  or  retained  out  of  his  children's  share  of 
the  rents  and  income  of  the  residue. 
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The  principal  question  submitted  is  whether  the  children  of 
Mr.  Ball  and  Mrs.  Benedict  take  the  residue  per  stirpes  or  per 
capita.  The  residue  is  given  subject  to  the  life  interests  of  Mr. 
Ball  and  Mr.  Benedict.  It  is  argued  that  the  fact  that  Mr. 
Benedict  is  entitled  to  a  share  of  the  income  of  the  residue,  is  a 
sufficient  reason  for  holding  that  there  can  be  no  division  until 
his  death,  whether  the  distribution  be  per  stiipes  or  per  capita, 
because,  it  is  urged,  he  is  entitled  to  a  share  of  the  whole  of  the 
income  of  the  residue,  and  hence  the  residue  must,  all  of  it,  be 
kept  invested  during  his  life,  to  the  end  that  he  may  receive  his 
share  of  whatever  income  is  derived  from  the  whole  of  it.  But 
that  fact  would  not  be  enough  to  prevent  a  division  in  his  life- 
time. This  court  could  make  an  equitable  division  of  the  corpus, 
to  the  end  that  he  receive  the  interest  of  his  share  of  it.  Such 
a  division  was,  in  fact,  made,  as  before  stated,  between  him  (in 
the  name  of  his  wife)  and  Alexander  M.  W.  Ball.  Nor  would 
the  fact  that  his  wife  is  still  alive,  and  that  the  presumption  of 
law  is  that  she  may  still  bear  children,  be  a  reason  for  deferring 
the  distribution,  for  this  court  would  take  notice  of  the  course 
of  nature,  and  act  upon  the  fact  that,  at  her  age,  there  is  no  pos- 
sibility of  further  issue.  But  there  is  another  reason,  to  be  here- 
after mentioned,  why  the  division  of  the  corpus  ought  not  to  be 
ordered  before  the  death  of  Mr.  Benedict.  The  gift  to  the  chil- 
dren of  Mr.  Ball  and  of  Mrs.  Benedict  is  per  capita,  and  not 
per  stirpes.  Where  a  gift  is  to  the  children  of  several  persons, 
whether  it  be  to  the  children  of  A  and  B  or  to  the  children  of  A 
and  the  children  of  B,  they  take  per  capita,  and  not  per  stirpes. 
Hawk  on  Wills  113  ;  2  Jar.  on  Wills  111.  Nor  is  there,  in  the 
context  of  the  will  under  consideration,  any  evidence  of  a  con- 
trary intention.  It  is  urged  that  the  direction  in  the  provision 
for  the  exclusion  of  any  of  the  grandchildren  who  may  become 
unworthy,  is  evidence  of  an  intention  that  the  residue  shall  be 
divided  per  stirpes,  but  it  warrants  no  such  conclusion.  The 
object  of  the  testator  was  to  give  the  benefit  of  the  share  of  the 
person  excluded  to  those  who,  if  such  person  were  dead,  would 
be  his  or  her  heirs  or  next  of  kin,  according  as  the  property  is 
real  or  personal.     Whether  the  division  be  per  stirpes  or  per 
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capita,  a  share  must  be  set  off  as  that  to  which  the  {)erson  ex- 
cluded would  have  been  entitled.  The  testator  does  not  provide 
that  such  share  shall  go  to  the  other  distributees,  or  any  of  them, 
but  provides  for  a  substitution  of  those  who  would  be  the  next 
of  kin  or  heirs  (as  the  ease  may  be)  of  the  excluded  person,  if  he 
or  she  were  dead,  in  his  or  her  place.  The  character  of  the  divi- 
sion will  not  be  affected  by  this  provision.  The  principle  of  the 
cases  cited  on  this  head  does  not  apply.  They  are  cases  in  which 
it  has  been  held  that,  where  the  testator  directs  that  an  equal 
division  be  made,  and  directs,  also,  that  the  share  of  a  benefi- 
ciary dying  before  the  time  of  distribution,  shall  go,  not  to  all 
the  members  of  the  class,  but  to  part  of  the  class  only,  it  is  evi- 
dence of  his  intention  that  the  division  shall  be  per  stirpes, 
because  the  shares  of  part  of  the  class  would  be  augmented  by 
the  death  of  a  beneficiary,  and  an  equal  division  of  the  fund 
among  all  the  beneficiaries  would,  therefore,  be  impracticable; 
and  hence  it  must  be  presumed  that,  when  the  testator  directed 
an  equal  division,  he  meant  an  equal  division  by  stocks.  Here 
tiiere  is  no  provision  by  which  the  shares  of  any  of  the  benefi- 
ciaries would,  necessarily,  be  augmented  in  the  specified  event, 
for  the  excluded  person,  if  a  male,  might  have  a  wife  and  chil- 
dren ;  if  a  female,  might  have  a  husband,  or  husband  and 
children.  In  such  case,  there  would  be  no  augmentation  of 
shares.  The  testator's  intention  was  to  preserve  the  share  as  a 
distinct  share  in  the  distribution,  but  to  give  it  to  those  who 
would  be  next  of  kin  or  heirs  of  the  excluded  person,  if  he  or 
she  had  died,  instead  of  to  the  excluded  person.  There  is  evi- 
dence, in  the  context  of  the  will,  of  an  intention  that  the  divi- 
sion should  be  per  capita.  It  is  found  in  the  gift  of  the  income 
to  Messrs.  Ball  and  Benedict,  in  proportion  to  the  number  of 
their  respective  children.  The  income  is  to  be  distributed,  not 
per  stirpes,  in  which  case  each  of  them  would  take  half,  but, 
substantially,  per  capita — that  is,  according  to  the  number  of 
children  of  each ;  and  the  proportion  is  to  be  according  to  the 
number  of  children  for  the  time  being. 

There  is  no  ground  for  holding  that  the  testator  intended  that, 
on  the  death  of  either  Mr.  Ball  or  Mr.  Benedict,  the  survivor 
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should  take  the  whole  of  the  income  for  his  life.  There  is  noth- 
ing from  which  an  implication  of  cross-remainders  can  arise.  On 
the  contrary,  the  scheme  of  the  disposition  of  the  residue  is  to 
give  the  income  to  the  families  through  their  respective  fathers, 
until  the  division  of  the  residue  shall  take  place.  The  testator, 
indeed,  by  the  terms  of  the  gift,  limits  the  bequest  of  the  income 
to  the  fathers  for  their  respective  lives,  and  does  not  express  his 
intention  as  to  what  shall  become  of  the  share  given  to  either  of 
the  fathers  on  his  death,  before  distribution.  The  gift,  how- 
ever, is  of  the  corpus  of  the  residue  to  the  children,  subject  to 
the  gift  of  the  income  to  the  fathers  for  life.  And  he  intended 
that,  on  the  death  of  either  of  the  fathers,  his  children  should 
at  least  have  their  share  of  the  interest  of  the  corpus. 

If  there  are  not  cross-remainders  in  the  income  in  the  fathers, 
and  there  is  to  be  no  division  of  the  corpus  until  the  death  of  the 
survivor  of  the  fathers,  the  children  of  the  decedent  are  to  have 
up  to  that  time  the  share  of  the  income  which  would  have  been 
their  father's  had  he  lived.  It  is  by  no  means  probable  that  the 
testator  intended  that  in  case  one  of  the  fathers  should  die  im- 
mediately after  him,  the  decedent's  family  should  not  have  the 
income  of  their  shares  of  the  residue,  but  only  part  of  it — that 
proportion  of  it  which  the  number  of  the  children  of  that  family 
would  bear  to  the  num.ber  of  all  the  children  of  both  families, 
and  that  the  children  of  the  other  family  should  have  the  rest  of 
it  until  the  time  of  division ;  he  did  not  mean,  for  example,  that 
if  Mr.  Benedict  should  die  immediately  after  him,  his  (Mr.  Ben- 
edict's) children  should  not  have  five-sevenths  of  the  income 
until  division  of  the  corpus,  but  only  five-sevenths  of  their 
father's  share  of  it  (which  was  five-sevenths),  while  Alexander's 
ehildren  should  have  two-sevenths  of  it,  their  father  continuing 
to  have  his  share  of  the  whole  income.  The  testator  clearly  did 
not  contemplate  such  a  disposition  of  the  income  under  such 
circumstamces.  It  is  but  reasonable  to  suppose  that  had  he  in- 
tended such  a  result  he  would  have  expressly  provided  for  it. 
He  has  in  fact  said  nothing  expressly  on  the  subject,  and  has 
made  no  provision  for  the  contingency,  in  explicit  terms.  But 
he  has  provided  that  the  distribution  of  the  income  shall,  in  the 
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lifetime  of  the  fathers,  be  in  proportion  to  the  number  of  chil- 
dren in  the  respective  families  from  time  to  time,  which  is  of 
itself  some  evidence  of  an  intention  on  liis  part  that  the  income 
shall,  after  the  death  of  one  of  the  fathers,  go  for  the  benefit  of 
the  family  in  the  proportion  in  which  the  father  would  have  been 
entitled  to  it.  He  gives  the  income  of  the  share  of  his  daughter's 
children,  it  may  be  observed,  to  their  father  for  life,  and  not  to 
her.  The  reason  of  this  undoubtedly  was  that  the  father,  and 
not  the  mother,  is  the  person  who  usually  provides  for  the  family. 
Woolston  V.  Bech,  7  Stew.  Eq.  7^,  differs  from  this  case  in  some 
respects.  There,  there  was  a  gift  of  the  use  of  land  to  two  daugh- 
ters of  the  testator  for  their  respective  lives  in  unequal  share?,  and, 
after  their  respective  deaths,  to  the  children  of  both  in  certain  pro- 
portions. It  was  held  that  on  the  death  of  one  of  the  daughters 
the  share  of  the  rents  and  profits  which  had  been  hers  went  to 
the  remaindermen.  Here  there  is  the  gift  of  the  corpus  of  the 
residue  to  the  children  of  the  testator's  son  and  daughter,  to  be 
divided  per  capita,  with  a  gift  of  the  income  of  the  children's 
shares  to  their  respective  fathers  for  life.  The  testator  himself 
divided  the  income  between  the  families.  It  is  true  he  gives  it 
to  the  fathers  for  life,  but  it  is  reasonable  to  suppose  that  his  in- 
tention was  that  the  children  should  have  the  income  of  their 
respective  shares  until  the  distribution  of  the  corpus,  that  while 
their  respective  fathers  lived  it  should  go  to  the  fathers,  and  that 
on  the  death  of  either  of  the  fathers  his  children  should  them- 
selves have  it.  The  share  of  the  income  which  would  have  gone 
to  Alexander  will,  from  his  death,  go  to  his  children.  In  view 
of  the  fact  that  the  share  of  the  income  of  the  residue  to  which 
Mr.  Benedict  will  be  entitled  during  his  life  will  be  in  the  pro- 
portion that  the  number  of  his  children  bears  to  the  number  of 
Alexander's  from  time  to  time,  there  can  be  no  distribution  of 
the  corpus  until  his  death.  It  is  suggested  that  Alexander's 
share  of  the  income  was  given  not  only  for  his  own  life,  but 
also  for  the  life  of  Mr.  Benedict,  and  that  therefore,  at  his  death, 
his  interest  passed  to  his  legal  representatives ;  but  the  gift  is  to 
him  expressly  for  his  own  life,  and  it  was  not  intended  by  the 
testator  that  after  Alexander's  death  the  share  of  the  income 
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given  to  him  should  go  to  his  creditors.  It  is,  however,  enough 
to  say  that,  as  already  remarked,  the  gift  to  Alexander  is  only 
for  his  own  life.  In  the  view  I  take  of  the  matter,  the  children 
of  Alexander  should,  out  of  their  share  of  the  income,  repay  to 
Mr.  Benedict  the  money  paid  by  him  after  their  father's  death 
for  taxes,  arrears  of  annuities,  insurance  and  necessary  repairs, 
which  under  the  agreement  between  him  and  Mrs.  Benedict,  he 
ought  to  have  paid.  No  objection  is  made  to  the  agreement  on 
the  ground  of  unfairness,  inec[uality  or  otherwise. 


Amanda  Conover  et  al. 

V. 

Geoege  B.  Stothoff. 


A  bill  seeking  to  charge  certain  lands  with  a  trust  to  sell,  if  necessary  to  raise 
money  to  pay  the  settlor's  debts,  and  the  expenses  of  recovering  the  premises 
(which  were  then  adversely  held),  and  to  compound  for  the  same,  averred  that 
the  premises  had  been  sold  by  the  trustee  and  conveyed  by  a  warranty  deed  in 
1821. — Held,  that  under  the  alleged  terms  of  this  trust,  the  purchaser  was  not 
bound  to  see  to  the  application  of  the  purchase-money,  and  that,  consequently, 
the  lands  now  in  defendant's  hands  were  discharged  of  the  trust. 


Bill  for  relief.     On  objection  to  bill. 

Mr.  R.  8.  Kuhl,  for  complainants. 

Mr.  J.  A.  Bullock  and  Mr.  E.  R.  Bulloch,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  to  declare  a  trust  in  reference  to  an  undivided 
one-fourth  part  of  certain  land.  The  claim  is  based  on  the  alle- 
gation that  Francis  Reading,  the  father  of  the  complainants,  was 
the  owner  of  an  undivided  half  of  the  land  in  1818,  and  then 
conveyed  it  to  his  brother,  Thomas  W.  Reading,  in  trust,  to 
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stand  seized  of  it  for  the  following  purposes :  To  sue  for  and  re- 
cover possession  of  the  whole  property,  or  such  share  or  portion 
thereof  as  Francis  then  was  or  might  be  found  to  be  entitled  to  ; 
or  to  compound  and  agree  for  the  same  or  any  part  thereof;  and 
to  take  the  rents,  issues  and  profits,  and  out  of  them  to  pay  him- 
self all  moneys  he  might  lay  out  in  prosecuting  for  the  land,  and 
all  costs,  charges  and  expenses,  and  such  compeMsation  as  he 
might  reasonably  make  to  those  who  might  advise  and  assist 
therein  or  in  any  composition  or  agreement  therefor ;  secondly,, 
to  pay  off  and  discharge  all  the  just  debts  then  due  and  owing 
from  Francis ;  and,  thirdly,  after  deducting  so  much  as  would 
be  reasonable  to  satisfy  the  trustee  for  his  own  personal  services 
in  the  management  of  the  trust  after  he  should  have  obtained 
possession  of  the  premises  and  after  paying  the  before-mentioned 
debts  and  expenses,  to  pay  the  balance  of  the  rents,  issues  and 
profits  to  Francis,  or  permit  him  and  his  family  to  reside  on  and 
occupy  the  premises  and  take  the  rents,  issues  and  profits  to  his 
own  use  and  for  his  life ;  and  from  and  after  his  death  to  stand 
seized  of  the  premises  in  trust  for  all  the  children  and  issue  of 
Francis ;  or  otherwise,  if  necessary,  to  sell,  dispose  of  and  convey 
for  a  reasonable  price  such  and  so  much  of  the  premises  as  might 
be  necessary  to  discharge  the  debts,  expenses  and  composition 
before  mentioned,  and  give  a  good  and  sufficient  deed  or  deeds 
therefor.  The  bill  states  that  the  complainants'  father  is  dead 
and  that  they  have  sold  one-half  of  their  interest  in  the  premises 
in  question,  and  now  seek  to  have  the  trust  declared  as  to  the 
residue  thereof,  which  they  still  retain.  They  state  that  the  de- 
fendant derives  his  title  under  a  deed  given  by  Thomas  W.  and 
one  Thomas  H.  Reading  (who,  they  say,  had  no  title)  in  1821 
to  Simeon  and  Moses  Pownall,  and  another  deed  from  Thomas 
and  Francis  (both  warranty  deeds)  given  in  1821. 

Thomas,  the  trustee,  then,  according  to  the  bill,  conveyed  the 
property  in  1821,  Part  of  the  trust  on  which  he  held  it  was  to 
sell,  if  necessary,  to  raise  money  to  pay  Francis's  debts  and  the 
expenses  of  recovering  the  property  and  to  make  the  composition. 
Under  that  trust  a  purchaser  was  not  bound  to  see  to  the  appli- 
cation of  the  purchase-money.     The  settlor  could  not  have  in- 
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tended  that  the  purchaser  should  do  so,  for  the  trust  is  to  raise 
raouey  to  pay  Francis's  debts,  the  expenses  of  a  lawsuit  or  law- 
suits, and  the  money  necessary  to  make  a  compromise  of  the  claim 
to  buy  out  the  person  in  possession.  The  title  of  the  defendant 
is  not,  therefore,  by  the  bill,  shown  to  be  subject  to  the  trust. 
The  bill  will  be  dismissed,  with  costs. 


Washington  B.  "Williams,  receiver, 


V. 


Henry  M.  Traphagen  et  al. 

In  a  suit  by  the  receiver  of  an  insolvent  bank  against  a  stockholder  to  com- 
pel him  to  pay  an  unpaid  subscription  to  the  stock,  the  defendant  cannot  set 
off  a  deposit  due  him  from  the  bank. 


Bill  for  relief.  On  final  hearing  On  bill  and  answer  of 
James  A.  Wells. 

Mr.  W.  B.  Williams,  for  the  receiver. 

Mr,  S.  T.  S.  Henry,  for  Wells. 

The  Chancellor. 

The  bill  is  filed  by  the  receiver  for  the  creditors  and  stock- 
holders of  the  City  Bank  of  Jersey  City,  to  compel  payment  by 
stockholders  of  unpaid  subscriptions  due  in  respect  to  the  stock 
held  by  them.  James  A.  Wells,  by  his  answer,  admits  his  lia- 
bility, but  claims  a  right  to  set  off  against  the  money  due  from 
him  the  amount  due  to  him  from  the  bank  as  one  of  its  deposit- 
ors, and  the  question  is  whether  he  is  entitled  to  the  set-off. 
The  debts  are  not  substantially  the  same.  They  are  not  in  the 
same  right.     The  capital  stock  of  the  bank  is  a  trust  fund  for  the 
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security  and  payment  of  the  creditors,  and  it  is  the  duty  and 
legal  obligation  of  the  stockholders  to  pay  it  in  according  to  their 
agreement,  in  order  that  it  may  be  applied  to  the  payment  of  the 
debts.  A  stockholder  is  not  relieved  from  that  duty  and  obli- 
gation by  the  fact  that  he  is  a  creditor.  To  permit  him  to  set 
off  the  debt  due  him  would,  where  the  corporation  is  insolvent, 
manifestly  give  him  a  preference  as  a  creditor.  To  this  he  is 
not  entitled.  It  is  the  right  of  the  other  creditors  to  have  him 
pay  in  the  money  due  from  him  for  stock  as  part  of  the  fund 
for  the  payment  of  the  debts.  The  principle  has  frequently  been 
enunciated  and  is  established.  Stockton  v.  3fech.  &  Lab.  Sav. 
Bank,  5  Stew.  Eq.  163 ;  Vanatta  v.  N.  J.  Mut.  L.  Lis.  Co.,  4- 
Stew.  Eq.  JS ;  Sawyer  v.  Hoag,  17  Wall.  610 ;  Lawrence,  Recr., 
V.  Nelson,  21  N.  Y.  158 ;  Wood  v.  Dummer,  3  Mason  308 ; 
Hillier  v.  Allegheny  Lns.  Co.,  3  Pa.  St.  Jf70  j  GrisseWs  Case,  L. 
R.  {1  Ch.  App.)  528;  Black  &  Co.'s  Case,  L.  R.  {8  Ch.  App.) 
254"    Wells  is  not  entitled  to  the  set-off. 


Adam  Angel  et  ux. 

V. 

The  Pennsylvania  Railroad  Company. 

A  bill  was  filed  to  prevent  the  continuance  of  an  alleged  nuisance  by  a 
railroad  company,  which  consists  in  drilling  cars  and  allowing  cars  loaded 
with  cattle  to  stand  for  an  unreasonable  time  on  defendant's  tracRsin  a  public 
street  whereon  complainant's  dwelling  is  located.  The  defendant's  answer 
denies  tte  commission  of  the  nuisance,  and  sets  out  defendant's  rights  and  priv- 
ileges in  occupying  the  street. — Held,  that  that  statement  of  rights  and  privi- 
leges would  not  be  struck  out  as  immaterial,  but  that  an  averment  in  the  answer 
that  complainant's  house  was  built  after  defendant's  tracks  had  been  laid  in 
that  street,  was  objectionable  and  would  be  struck  out. 


Bill  for  relief.     On  motion  to  strike  out  part  of  answer. 
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Mr.  J,  J.  Orandall,  for  the  motion. 
Mr.  P.  V.  Voorhees,  contra. 

The  Chancellor. 

The  bill  is  filed  to  prevent  the  continuance  of  an  alleged 
nuisance  which  the  complainants  state  the  defendants  have  com- 
mitted and  still  continue  on  the  street  (Bridge  avenue)  in  Camden, 
on  which  Mrs.  Angel's  house,  in  which  the  complainants  dwell, 
is  situated.  The  nuisance  complained  of  is  drilling  cars,  leaving 
cars  loaded  with  cattle  standing  there  near  that  house  for  long 
periods  of  time  &c.,  &c.  The  defendant,  in  its  answer,  denies 
that  it  has  done  or  permitted  the  things  of  which  complaint  is 
made.  In  a  previous  part  of  the  answer  it  sets  out  its  title  to 
the  rights  and  privileges  to  which  it  makes  claim  on  the  street, 
and  in  that  connection  sets  out  in  a  general  way  its  title  to  the 
franchises  which  it  exercises  and  which  it  holds  under  lease. 
The  complainants  object  to  that  part  of  the  answer  on  the  ground 
that  it  is  wholly  immaterial  to  the  subject  of  controversy. 
But  the  bill,  while  it  states  that  the  defendant  uses  part  of  the 
street  for  exit  and  entrance  to  its  yards,  depots  and  offices  on  the 
east  bank  of  the  Delaware  river  in  Camden,  and  for  that  pur- 
pose has  laid  and  uses  three  tracks  in  the  middle  of  the  street, 
expressly  avers  that  the  defendant  has  no  right  whatever  to  use 
the  street  for  the  purpose  of  making  up  trains,  shifting  cars  or 
other  like  purposes  incident  to  the  business  of  the  railroad  com- 
pany, eastward  of  the  intersection  of  the  street  with  Second 
street,  and  especially  in  front  of  Mrs.  Angel's  house,  but  only 
for  exit  and  entrance — for  way  purposes  alone.  The  answer  also 
(by  its  fourth  section)  states  that  the  house  of  Mrs.  Angel  and 
the  other  houses  on  the  south  side  of  Bridge  avenue  between 
Second  and  Third  streets  (or  nearly  all  of  them)  were  built  there 
after  the  railroad  tracks  were  laid  in  the  street. 

The  defendant's  statement  of  its  title  to  the  occupation  which 
it  has  of  the  street  with  its  tracks  is  not  objectionable.  Nor  is 
it  made  with  such  prolixity  or  unnecessary  particularity  as  to 
make  it  objectionable  on  that  account  alone.     The  statements  or 
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admissions  of  the  bill  on  the  subject  of  the  defendant's  rights 
are  not  such  as  to  render  it  unnecessary  for  the  defendant  to 
assert  and  specify  in  the  answer  the  character,  incidents  and  his- 
tory of  its  right  to  have  and  maintain  and  operate  its  railroad 
on  the  street.  That  part  of  the  answer  will  be  permitted  to 
stand. 

The  fourth  section  will  be  struck  out.  The  bill  alleges  that 
the  nuisance  is,  not  from  the  proper,  but  from  the  improper,  use 
of  the  railroad  tracks  and  the  improper  management  of  the  road 
at  that  place.  It  is  of  no  importance  whether  the  tracks  were 
there  and  in  use  when  Mrs.  Angel's  house  was  built  or  not. 

There  will  be  no  costs  of  this  motion  allowed  to  either  side. 


Maky  Barrell 

V. 

George  Barrell,  Jr.,  et  al. 

A  testator  gave  his  residuary  estate  to  his  four  children,  George,  Mary, 
Henry  and  Charles,  to  be  equally  divided  among  them,  and  "  in  case  of  the 
death  of  any  one  or  more  of  my  children  without  leaving  lawful  issue,  it  is 
my  will  and  I  direct  that  the  share  or  shares  of  the  one  or  more  so  dying  shall 
go  to  the  survivor  or  survivors  of  my  children  ;  but  if  any  of  my  children  shall 
die  leaving  lawful  issue  living,  such  issue  to  take  the  share  his,  her  or  their 
parent  would  have  taken,  share  and  share  alike."  The  will  was  dated  May 
10th,  1869,  and  testator  died  February  11th,  1870.  At  his  death  he  had  the 
four  children  mentioned,  and  they  are  still  living.  George  and  Henry  have 
children;  Mary  and  Charles  are  unmarried. — i?e/d,  that  the  intention  of  the 
testator  was  to  give  to  each  of  his  children  an  absolute  estate  in  the  residue, 
subject  only  to  be  defeated  by  the  death  of  the  child  in  testator's  lifetime. 


Bill  to  quiet  title.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  H.  C.  Pitney  and  Mr,  J.  R.  Emery,  for  complainant. 
Mr.  F.  Adams,  for  defendants. 
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The  Chancellor. 

This  is  a  suit  to  quiet  title.  The  question  submitted  is  whether 
the  defendants,  children  of  Henry  Ferdinand  Barrell  and  George 
Barrell,  have  any  interest  in  the  premises  described  in  the  bill, 
which  are  part  of  the  property  which  passed  under  the  residuary 
clause  of  the  will  of  George  Barrell,  deceased,  late  of  the  town- 
ship of  East  Orange,  in  the  county  of  Essex.  By  the  will  the 
testator,  after  directing  that  all  his  debts  be  paid,  gave  to  his  son 
George,  in  fee,  a  house  and  lot,  and  to  his  son  Henry  Ferdinand, 
in  fee,  a  farm.  He  then  directed  that  in  the  division  of  his 
estate  $8,000  be  charged  to  George  and  $11,000  to  Henry,  on 
account  of  those  properties,  those  sums  being  the  values  he  placed 
thereon  respectively,  and  that  the  valuations  should  not  be 
changed  and  that  those  devises  should  not,  under  any  circum- 
stances, be  changed  or  disturbed.  Then,  after  giving  to  one  of 
his  executors  $500  in  lieu  of  commissions  for  executing  the  will, 
he  proceeded  as  follows : 

"Sixth.  All  the  rest,  residue  and  remainder  of  my  estate,  real  and  per- 
sonal, wheresoever  situated  or  wliatsoever,  I  give,  devise  and  bequeath  to  my 
children  named  George,  Mary,  Henry  Ferdinand  and  Charles,  to  be  equally 
divided  between  them,  my  said  children.  Seventh.  In  case  of  the  death  of  any 
one  or  more  of  my  children,  without  leaving  lawful  issue,  it  is  my  will  and  I 
direct  that  the  share  or  shares  of  the  one  or  more  so  dying  shall  go  to  the  sur- 
v-ivors  or  survivor  of  my  children  ;  but  if  any  of  my  children  shall  die  leaving 
lawful  issue  living,  such  issue  to  take  the  share  his,  her  or  their  parent  would 
have  taken  if  living,  share  and  share  alike." 

The  will  is  dated  May  10th,  1869,  and  the  testator  died  Feb- 
ruary 11th,  1870.  The  premises  in  question  were  his  home- 
stead property.  At  his  death  he  had  the  four  children  mentioned 
in  the  will,  and  they  are  still  living.  George  and  Henry  have 
children  ;  Mary  and  Charles  have  none.  They  are  both  unmar- 
ried. After  the  testator's  death,  under  proceedings  in  partition 
in  this  court,  in  a  suit  brought  by  George  against  Henry  and  his 
wife  and  George's  wife  and  Mary  and  Charles,  the  homestead 
property  was  sold  and  bought  by  Mary  for  $40,000.  In  pur- 
suance of  the  decree  in  that  suit,  which  was  made  upon  a  stipu- 
lation signed  by  the  parties,  Henry  and  George  and  their  wives 
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executed  and  delivered  to  Mary  a  deed  of  general  warranty,  con- 
veying to  her  the  property  purchased  by  her — the  homestead. 
It  being  claimed  that  the  children  of  Henry  and  George  have  a 
contingent  interest  in  the  property  (which  claim  is  denied  by 
Mary),  this  suit  is  brought  to  determine  the  question  whether 
they  have  any  interest  or  not.  On  the  part  of  those  children,  it 
is  claimed  that  under  the  sixth  and  seventh  clauses  of  the  will 
the  devise  to  each  of  the  testator's  children  is,  as  to  the  land,  of  a 
fee  defeasible  on  the  event  of  his  or  her  dying  at  any  time  with- 
out issue,  in  which  case  the  property  which  is  the  subject  of  the 
gift  is  to  go  over  to  the  survivor  or  survivors  of  them,  with  sub- 
stitution of  the  children  of  any  of  them  who  may  at  the  time  of 
such  decedent's  death  be  dead,  in  the  place  of  the  parent. 

It  will  be  seen  that  in  the  gift  of  the  residue  the  testator  blends 
the  personalty  and  real  estate  together,  and  provides  for  a  divi- 
sion and  for  the  enjoyment  by  the  legatees  and  devisees  of  their 
shares  in  severalty.  He  undoubtedly  intended  to  give  the  same 
interest  in  each  kind  of  property.  As  to  the  former,  he  clearly 
did  not  intend  to  give  a  life  interest  only  in  that.  Nor  is  there 
any  evidence  that  he  intended  to  give  such  a  limited  estate  only 
in  the  latter.  The  language  employed  in  the  residuary  clause  is 
such  as  imports  an  absolute  gift,  both  of  the  real  and  personal 
estate;  and  the  specific  devises  to  George  and  Henry  are  in  fee, 
in  terms.  It  is  quite  apparent,  from  the  provisions  of  the  will, 
that  the  testator  intended  to  make  an  equal  division  of  all  his 
estate  among  his  four  children,  and  there  is  no  evidence  whatever 
of  any  intention  to  cut  down  their  estates  or  interests,  unless  it  be 
found  in  the  seventh  clause.  That  clause  provides  that  in  case 
of  the  death  of  any  one  or  more  of  the  testator's  children  without 
leaving  lawful  issue,  the  share  or  shares  of  the  one  or  more  so 
dying  shall  go  to  the  survivors  or  survivor  of  his  children,  but 
that  if  any  of  his  children  shall  die  leaving  lawful  issue  living, 
such  issue  shall  take  the  share  his,  her  or  their  parent  would 
have  taken  if  living,  share  and  share  alike.  It  will  be  seen  that 
here  is  a  gift,  absolute  in  terms,  followed  by  alternative  limita- 
tions over,  which  collectively  provide  for  the  event  of  the  death 
of  the  donee  under  all  possible  circumstances — death  either  with 
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or  without  issue.  In  such  case  the  words  of  contingency  are  read 
as  applying  exclusively  to  tlie  happening  of  the  event  in  the  tes- 
tator's lifetime  in  order  to  avoid  repugnancy,  inasmuch  as  the 
alternative  limitations  over,  if  not  so  qualified  and  restricted, 
would  reduce  the  prior  devise  from  a  fee  to  a  life  estate.  3  Jarm. 
on  Wills  [R.  &  T.  ed.)  6If3.  The  obvious  reason  is  that  it  is  to  be 
presumed  that  the  testator,  if  he  had  intended  to  give  only  a  life 
estate,  would  have  said  so  in  the  first  instanco,  in  the  terms  of 
the  gift  itself.  Mr.  Hawkins  says  that  where  a  gift  of  the  abso- 
lute interest  in  property  to  one  person  is  followed  by  a  gift  of  it 
to  another,  in  a  particular  event,  the  disposition  of  the  courts  is 
to  put  such  a  construction  on  the  gift  over  as  will  interfere  as 
little  as  possible  with  the  prior  gift,  and  that  when  in  such  case 
death  is  spoken  of  as  a  contingent  event,  a  gift  over  in  the  event 
of  death  may  well  be  considered  to  mean  not  death  at  any  time 
but  death  before  a  particular  period — for  example,  the  period  of 
distribution — and  thus  the  gift  over  may  be  read  as  a  gift  hy  way 
of  substitution  and  not  of  remainder,  and  that  it  is  consequently 
a  rule  of  construction  that  where  there  is  a  bequest  to  one  person, 
and  "  in  case  of  his  death  "  to  another,  the  gift  over  is  construed 
to  take  effect  only  in  the  event  of  the  death  of  the  prior  legatee 
before  the  period  of  payment  or  distribution,  unless  an  intention 
appear  to  the  contrary.  Hawk,  on  Wills  254-  The  cases  in 
which  provisions  such  as  that  under  consideration  in  this  case 
have  been  construed  in  accordance  with  those  rules,  are  numerous. 
In  Clayton  v.  Lowe,  5  B.  &  Aid.  636,  a  testator,  after  bequeath- 
ing a  specific  legacy,  devised  all  and  every  other  part  of  his  real 
and  personal  estate  to  be  equally  divided  between  his  three  grand- 
children, share  and  share  alike,  forever,  and  provided  that  if 
either  of  them  should  happen  to  die  without  child  or  children 
lawfully  begotten,  then  such  part  or  share  of  the  one  so  dying 
should  be  equally  divided  among  the  survivors ;  but  if  any  of 
them  should  die  and  leave  child  or  children  lawfully  begotten, 
such  child  or  children  should  have  their  parent's  share  equally 
divided  amongst  them,  share  and  share  alike.  It  was  held  that 
under  that  devise  the  grandchildren  took  an  estate  in  fee  simple 
as  tenants  in  common.     In  Gee  v.  Corporation  of  Manchester,  17 
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Ad.  &  E.  [N.  S.)  737,  where  a  testator  devised  and  bequeathed 
his  real  and  personal  estate  to  be  divided  equally  amongst  his 
children  in  naanner  following,  viz. : 

"  I  will  and  bequeath  to  my  eldest  son  A  one-seventh  share  of  my  property 
to  A's  beirs,  executors  and  administrators." 

And  in  like  terms  he  gave  a  like  share  to  each  of  his  six  other 
children,  and  added  : 

*'  And  in  case  any  of  my  sons  or  daughters  die  without  issue,  that  their  share 
returns  to  my  sons  and  daughters  equally  amongst  them  ;  and  in  case  any  of 
my  sons  and  daughters  die  and  leaving  issue,  that  they  take  their  deceased 
parent's  share,  share  and  share  alike." 

All  the  children  survived  the  testator.  It  was  held  that  the 
word  "die"  in  the  provision  just  quoted  must  be  construed  to 
mean  death  in  the  testator's  lifetime,  and  consequently  that  each 
of  the  testator's  children  took  a  fee  simple  in  one-seventh  of  the 
real  estate  and  an  absolute  interest  in  one-seventh  of  the  personal. 
So,  too,  in  Lifford  v.  Sparrow,  13  East  359  ;  Edwards  v.  Edwards, 
15  Beav.  357 ;  Slaney  v.  Slaney,  33  Beav.  631;  Home  v.  PU- 
lans,  2  Myl.  &  K.  15;  Da  Costa  v.  Keir,  3  Buss.  360,  and 
Ware  v.  Watsm,  7  De  G.  M.  &  G.  2J^ ;  and  in  this  state  in 
Pennington  v.  Van  Houten,  4-  Halst.  Oh.  272 ;  8.  C.  on  appeal. 
Id.  745 ;  Williamson  v.  Chamberlain,  2  Stockt.  373 ;  Wurts  v. 
Page,  4.  C.  E.  Gr.  365,  and  Baldwin  v.  Taylor,  10  Stew.  Eq.  78. 
In  the  last-named  case  the  provision  was  as  follows : 

"In  relation  to  the  several  gifts  and  devises  to  my  children  in  this,  my  last 
will  and  testament,  it  is  my  will,  and  I  do  direct,  that  if  any  of  them  shall  die 
leaving  heirs,  their  portion  shall  go  to  such  heirs ;  if  not,  it  shall  be  divided 
equally  among  my  surviving  children." 

It  was  held  that  thp  contingency  of  death  was  that  of  death 
before  vesting. 

It  will  be  decreed  that  the  children  of  George  Barrell,  Jr.,  and 
of  Henry  Ferdinand  Barrell,  have  no  interest  in  the  property  in 
question. 
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Andrew  J.  Smith  et  al. 

V. 

Marquis  D.  L.  Gaines  et  al. 

1.  Partition  of  lands  may  be  made  between  remaindermen,  subject  to  the 
life  estate. 

2.  Where  partition  is  prayed  by  trustees  holding  title,  it  is  not  necessary  to 
make  the  cestuis  que  trust  parties. 

3.  Complainant's  title  was  derived  under  the  will  of  a  northern  man  wlio  lived 
and  died  in  the  south  during  the  war  of  the  rebellion.  He  was  loyal  and 
took  the  oath  of  allegiance.  The  devisee  under  whom  the  complainants 
claim  was  the  wife  of  an  officer  of  the  confederate  navy.  She,  too,  took  tiie 
oath  of  allegiance  and  there  is  no  proof  that  she  was  not  loyal. — Held,  that 
there  was  no  ground  for  staying  the  proceedings  because  of  the  alleged  inva- 
lidity of  the  complainant's  title  on  the  score  of  its  having  been  derived  from 
alien  enemies. 


Bill  for  partition  of  land.  On  final  hearing  on  pleadings  and 
proofs. 

Mr.  H.  C.  Pitney,  for  complainants. 

Note. — An  alien,  in  time  of  peace,  may  take  by  devise,  1  Jarm.  on  Wills  *67 
<tnd  notes;  Smith  v.  Zaner,  4  Ala.  99 ;  or,  by  bequest,  Craig  v.  Leslie,  3  Wheat. 
663;  Anstiee  v.  Brown,  6  Paige  44S  ;  Frierson  v.  General  Assembly,  7  Heisk. 
€83 ;  or,  under  the  statute  of  distributions,  Greenia  v.  Greenia,  14  Mo.  526 ; 
Greenheld  v.  Morrison,  SI  Iowa  538 ;  Polk  v.  Ralston,  2  Humph.  537. 

An  alien  enemy  may  take  by  devise,  except  as  against  the  state,  Stephens  v. 
Swann,  9  Leigh  404;  Hoskins  v.  Hughes,  2  Duv.  285;  Qruteher  v.  Hord,  4  Bush 
367 ;  or  by  bequest,  Atty.-Gen.  v.  Weeden,  Parker  267 ;  Brad  well  v.  Weeks,  1 
Johns.  Ch.  206,  reversed,  13  Johns.  1;  see  Hevin  v.  Bridault,  37  Miss.  209 ; 
Marx  V.  McGlynn,  88  N.  T.  357. 

A  deed  executed  in  time  of  war  within  the  United  States  lines  to  citizens  of 
the  United  States,  by  the  attorney  of  the  grantor,  while  the  grantor  is  within 
the  confederate  lines  and  an  alien  enemy,  is  void,  FUor  v.  United  States,  3  Ct. 
of  Claims  25 ;  and  so  of  a  deed  executed  in  New  York,  by  a  loyal  citizen 
thereof,  conveying  lands  in  Savannah  to  a  citizen  thereof,  Dillon  v.  United 
States,  5  Ct.  of  Claims  586 ;  and  so  of  lands  lying  in  Iowa,  by  a  citizen  of  Vir- 
ginia to  a  citizen  of  Ohio,  Hill  v.  Baker,  32  Iowa  302 ;  and  so  of  a  mortgage, 
Mims  Y.  Armstrong,  4^  Miss.  ^f29  ;  Hyatt  v.  James,  2  Bush  463. 
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The  Chancellor. 

This  suit  is  brought  by  Andrew  J.  Smith,  Melvin  S.  Condit  and 
Edmund  D.  Halsey  to  obtain  a  partition  of  a  tract  of  land  of  about 
two  hundred  and  fifty  acres  in  Morris  county,  known  as  the  Cop- 
peras Mine  Tract.  The  bill  states  that  they  are  the  owners  by 
devise  in  the  will  of  Andrew  B.  Cobb,  deceased,  of  a  life  estate  in 
the  whole  property  for  the  life  of  Mrs.  Sarah  Jane  Bell,  and  that 
they  are  the  owners  by  deed  of  conveyance  from  Mrs.  Elizabeth 
McK.  Roberts  of  the  undivided  half  of  the  remainder  in  fee. 
She  obtained  her  title  by  devise  from  Edward  Ennis  Graham. 
The  defendants  are  the  owners  of  the  other  half  of  the  remain- 
der in  fee.  They  object  to  a  decree  for  partition  on  several 
grounds.  One  is  that  the  complainants  have  no  valid  title  under 
the  deed  from  Mrs.  Roberts,  because  they  insist,  when  Edward 
Ennis  Graham  died  (March  11th,  1864),  both  he  and  she  were 
alien  enemies.  They  both  then  resided  in  North  Carolina,  and 
that  state  was  then  in  rebellion.  The  proof  shows  that  Mr. 
Graham  resided  in  the  south  from  necessity,  because  his  health 
was  such  (he  was  afflicted  with  pulmonary  consumption,  of 
which  he  died)  that  he  could  not  live  in  the  north.  He  was  a 
native  of  New  York,  and  went  from  that  state  to  North  Caro- 
lina, and  lived  there  for  the  sake  of  his  health.     The  proof  also 

A  deed  of  lands  in  Memphis,  executed  in  Atlanta,  while  that  city  was  within 
the  federal  lines,  was  upheld  in  Shaw  v.  Carlisle,  9  Heisk.  594. 

As  to  deeds  executed  during  the  rebellion  between  citizens  of  different 
states  in  rebellion,  see  Galbraith  v.  McFarland,  3  Coldw.  267 ;  Brown  v.  Gard- 
ner, 4  Lea  145 ;  Lance  v.  Hunter,  72  N.  C.  178 ;  Conrad  v.  Wapples,  96  U.  S. 
279. 

A  lease  of  lands  in  Mississippi,  made  there  in  February,  1864,  between  a 
citizen  of  Massachusetts  and  a  citizen  of  Mississippi,  was  held  valid,  Kershaw 
V.  Kelsey,  100  Mass.  561  (an  elaborate  opinion  by  Gray,  J.)  ;  but  see  Shoiwell 
V.  Ellis,  42  Misi.  439. 

Whether  an  alien  enemy  may  be  an  executor,  administrator  &c.,  1  Wms.  on 
Exrs.  229;  SchouWs  Exrs.  U  32,  109;  Headman  v.  Rose,  63  Ga.  458;  Hehert 
V.  Jackson,  28  La.  Ann.  377 ;  Vogel's  Case,  20  La.  Ann.  81 ;  Poindexter's  Case, 
19  La.  Ann.  22 ;  Citter  v.  Howard,  9  Wis.  309 ;  see  Clement  v.  Sigur,  29  Lt. 
Ann.  798;  Berney  v.  Drexel,  12  Fed.  Rep.  393 ;  see,  further,  14  Am.  Law  Reg.. 
{N.  8.)  129.— B.^F. 
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is  that  from  the  beginning  of  the  war  until  his  death  he  was  a 
d-ecided  and  outspoken  friend  of  the  Union.  Gen.  Palmer,  of 
the  federal  army,  who  was  in  command  at  New  Berne,  where  the 
testator  lived,  and  who  knew  him  well,  testifies  that  he  is  as 
positive  as  he  is  about  anything  that  the  testator  was  as  loyal  as 
he  was.  There  is  no  evidence  as  to  whether  Mrs.  Roberts  was 
of  like  political  sentiments  or  not.  Her  husband,  who  was  an 
officer  in  the  United  States  navy  up  to  May,  1860,  when  he  re- 
signed, became  an  officer  in  the  confederate  navy  and  remained 
in  it  until  the  close  of  the  war.  Conceding  that  the  State  in 
which  Mr.  Graham  and  Mrs.  Roberts  lived  at  the  time  of  the 
death  of  the  former  was  then  alien  enemies'  territory,  and  that 
they  are  therefore,  and  without  regard  to  what  their  political 
sentiments  were,  whether  favorable  or  hostile  to  the  Union,  to  be 
regarded  as  alien  enemies  and  subject  to  all  the  disabilities  of 
such  persons  {Mrs.  Alexander's  Cotton,  2  Wall.  4-04))  the  devise 
in  question  is  nevertheless  good  and  passed  a  title  to  Mrs.  Rob- 
erts. The  act  of  congress  of  July  17th,  1862,  "to  suppress 
insurrection,  to  punish  treason  and  rebellion,  to  seize  and  confis- 
cate the  property  of  rebels,  and  for  other  purposes,"  made  null 
and  void  all  sales,  transfers  and  conveyances  of  any  estate  and 
property  of  persons  engaged  in  armed  rebellion  against  the  United 
States,  or  aiding  or  abetting  such  rebellion,  who,  after  sixty  days' 
warning  and  proclamation  duly  given  and  made  by  the  president, 
did  not  cease  to  aid,  countenance  and  abet  such  rebellion  and  re- 
turn to  their  allegiance  to  the  United  States.  The  act  provided 
proceedings  to  condemn  such  property  and  apply  the  proceeds  to 
the  support  of  the  army.  It  has  been  authoritatively  held  that 
the  act  did  not  incapacitate  a  person  who  voluntarily  resided  with- 
in the  confederate  lines  during  the  rebellion,  from  making  a  last 
will  and  testament,  further,  if  at  all,  than  as  against  the  United 
States,  and  that  a  devise  by  such  a  person  (assuming  that  it  is  to 
be  regarded  as  a  sale,  transfer  or  conveyance  within  the  meaning 
of  that  act)  is  good  as  between  private  persons  and  as  against 
every  other  party  except  the  United  States.  Corbdt  v.  Nutt,  10 
Wall.  ^64,. 
In  this  case,  it  appears  by  the  proof  that  the  testator,  after 


68  CASES  IN  CHANCERY.  [38  Eq. 

Smith  V.  Gaines. 

the  federal  forces  took  possession  of  New  Berne,  which  was  in 
March,  1862,  took  the  oath  of  allegiance  in  or  about  January, 
1864,  and  Mrs.  Roberts  returned  to  New  Berne  in  October,  1863, 
and  remained  there.  She  took  the  oath  of  allegiance  there  in 
May,  1864.  When  the  testator  died,  both  he  and  Mrs.  Roberts 
were  living  in  a  city  occupied  by  the  federal  forces,  to  which  she 
had  returned,  voluntarily,  in  October  preceding.  There  is  no 
ground  for  staying  the  proceedings  in  this  case,  on  account  of 
doubt  as  to  the  legal  title  of  the  complainants  to  the  undivided 
half  of  the  remainder, 

Tiie  defendants  also  further  object  that  the  complainants 
appear  to  be  owners  of  the  life  estate,  as  trustees  under  the  will 
of  Andrew  B.  Cobb,  and  the  bill  is  filed  by  them  in  their  indi- 
vidual capacity,  and  they  are  not  parties,  as  trustees,  under  that 
devise.  The  complainants,  however,  ask  only  for  partition  sub- 
ject to  the  life  estate. 

The  defendants  still  object  that  the  court  not  only  has  no 
power  to  sell  the  land  in  partition  without  the  consent  of  the 
owners  of  the  life  estate,  but  has  no  power  to  make  partition  of 
the  remainder  without  the  consent  of  those  owners.  The  objec- 
tion is  not  tenable.  The  act  of  1858  {Rev.  p.  802  §  30)  pro- 
vides that,  where  there  is  an  estate  for  life  or  lives,  or  other  le^ 
estate,  and  remainder  in  fee,  owned  by  several  persons  as  copar- 
ceners, joint  tenants  or  tenants  in  common,  partition  (and  sale  to 
that  end)  may  be  made,  with  the  consent  of  the  owner  or  owners 
of  the  particular  estate.  But,  by  a  subsequent  act  of  1861 
[Rev,  p.  802  §  26),  it  is  provided  that,  in  all  proceedings  for  the 
partition  of  lands,  where  all  or  any  of  the  undivided  shares  is  or 
are  limited  over,  after  an  estate  for  life,  a  sale  may  be  made  upon 
an  order  or  decree  of  this  court,  when  the  proceedings  have  been 
commenced  here,  but  that  no  sale  shall  be  ordered  unless  a  divi- 
sion of  the  lands  cannot  be  made  without  impairing  their  value 
to  the  extent  of  at  least  one-fourth  part  thereof,  and  it  shall  be  so 
reported,  or  appear  to  the  satisfaction  of  the  chancellor.  The  act 
also  provides  for  a  sale  and  conveyance  of  the  title  of  all  the 
tenants  either  in  possession,  remainder,  reversion  or  expectancy. 
The  eighteenth  section  of  the  act  "  relative  to  the  sales  of  lands 
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under  a  public  statute  or  by  virtue  of  auy  judicial  proceedings," 
provides  for  the  sale  of  laud  in  proceedings  in  partition,  freed 
and  discharged  of  any  estate  in  dower  or  by  the  curtesy,  pro- 
vided the  tenant  of  such  estate  have  notice  of  the  application  for 
the  sale  of  the  laud  freed  therefrom.  It  cannot  be  doubted, 
therefore,  that  this  court  has  the  power  to  divide,  and  to  that 
end,  if  necessary,  to  sell  the  remainder  in  fee  in  this  case,  sub- 
ject to  the  life  estate. 

The  defendants  also  object  that,  inasmuch  as  it  appears  that 
the  complainants  hold  their  title  to  the  half  of  the  remainder  by 
a  conveyaufee  to  them  "  as  trustees,"  they  cannot  maintain  this 
suit  without  making  their  cestuis  que  trust  parties  thereto.  But 
where  a  trustee  has  the  whole  legal  estate  of  a  share,  he  may 
proceed  in  partition  without  making  his  cestui  que  trust  a  party. 
In  cases  where  the  existence  of  the  property  is  not  afiFected,  and 
the  only  object  is  to  transfer  it  into  the  hands  of  the  trustee,  the 
cestui  que  trust  is  not  a  necessary  party.  Calvert  on  Parties  212. 
A  suit  in  partition  is  of  that  character.  This  suit,  then,  is  prop- 
erly brought. 

From  the  evidence,  I  am  satisfied  that  the  property  in  ques- 
tion cannot  be  divided  into  two  parts  without  great  prejudice  to 
the  owners.  It  is  a  mineral  property,  but  only  partially  devel- 
oped. It  seems  quite  clear  that,  to  be  worked  to  advantage,  it 
should,  all  of  it,  be  owned  by  the  same  party  or  parties.  But 
further,  and  more  especially,  it  cannot  be  told  what  amount  of 
minerals  it  contains;  that  must,  necessarily,  be  left  to  future 
explorations  and  developments.  There  is,  also,  obviously,  great 
uncertainty  as  to  the  extent  of  the  deposits  which  have  been 
discovered.  Almost  all  of  the  value  of  the  property  is  in  its 
mineral  deposits.  It  is  quite  clear  that  no  just  and  equitable 
partition  can  be  made  without  a  sale,  and  that  a  division  of  the 
lands  cannot  be  made  without  impairing  their  value  to  the  extent 
of  at  least  one-fourth  part  thereof. 

The  defendants  also  insist  that  the  proceedings  in  this  case 
should  be  stayed  until  after  the  account  has  been  taken  in  the 
pending  suit  brought  by  Marquis  D.  L.  Gaines  and  others  against 
the  complainants,  as  executors  and  trustees  under  the  will  of 
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Andrew  B.  ■  Cobb,  for  waste  of  the  property.  The  decree  in 
that  case  was  made  in  April,  1880,  and  the  decree  of  the  court 
of  errors  and  appeals  modifying  it,  in  April,  1881,  and  it  seems 
the  account  has  not  yet  been  taken.  No  reason  is  given,  nor 
does  there  appear  to  be  any,  why  this  suit  should  be  stayed,  to 
await  the  account  in  that  one. 

There  will  be  a  decree  in  accordance  with  the  views  above 
expressed. 


Emma  R.  Buchanan 

V. 

James  M.  Paterson  et  al. 


Where  a  marriage  settlement  authorizes  and  empowers  the  trustee  to  sell 
and  Invest  and  re-invest  the  trust  property  at  the  direction  of  the  wife,  and  to 
pay  over  the  income  to  her,  with  a  provision  that  if  she  survives  her  husband 
the  trustee  is  to  reconvey  the  property  to  her,  and  it  contains  no  revocation 
clause,  she  cannot,  during  her  husband's  lifetime,  require  of  the  trustee  the  pay- 
ment of  the  proceeds  of  the  sale  of  the  trust  property. 


Bill  for  relief. 

Mr.  W.  B.  Guild,  Jr.,  for  complainant. 

3Ir.  A.  P.  Condit,  for  defendant  Paterson. 

The  Chancellor. 

By  a  marriage  settlement  made  by  and  between  the  complain- 
ant, then  a  single  woman,  of  the  first  part,  William  Paterson, 
now  deceased,  of  the  second  part,  and  Paul  Buchanan,  of  the 
third  part,  in  contemplation  of  the  marriage  then  about  to  take 
place  between  the  complainant  and  Mr.  Buchanan,  she  conveyed 
to  Mr.  Paterson  all  her  property  of  every  description,  as  well 
that  which  she  then  had  or  was  entitled  to  as  that  which  she 
might  at  any  time  or  times  thereafter,  during  the  contemplated 
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coverture,  in  any  way  acquire  or  become  entitled  to  in  her  own 
right,  in  trust  for  her  use  until  the  marriage,  if  it  should  take 
place ;  but  if  it  should  not  take  place,  then  to  be  reconveyed  to 
her,  and  after  the  marriage  in  trust  during  the  coverture  for  her 
sole  and  separate  use  and  benefit,  and  to  secure,  invest  iand  im- 
prove it  for  her ;  to  sell  and  dispose  of  it  or  any  part  of  it  from 
time  to  time  at  and  agreeably  to  her  request  in  writing  and  not 
otherwise,  and  re-invest  the  proceeds  on  like  request  and  direc- 
tion, and  collect  and  receive  the  income,  dividends,  interest,  rent 
or  other  proceeds  thereof  and  pay  them  over  to  her  from  time  to 
time  when  and  as  received  for  her  sole  and  separate  use ;  and  in 
case  she  should  survive  her  husband,  to  reconvey  and  revest  the 
trust  property  or  what  may  remain  of  it  to  and  in  her,  her  heirs, 
executors,  administrators  or  assigns  to  and  for  her  or  their  use  ; 
and  should  her  husband  survive  her,  to  convey  the  property  or 
what  may  remain  of  it  according  to  the  directions  or  appoint- 
ments which  she  may  give  or  make  by  an  instrument  in  the 
nature  of  a  will,  and  should  she  die  without  having  made  such 
instrument  then  to  convey  and  transfer  the  property,  or  what 
may  remain  of  it,  to  the  living  issue  of  the  marriage,  and  should 
she  leave  no  issue,  then  to  convey  and  transfer  the  property,  or 
what  remains  of  it,  to  her  husband  for  his  benefit  for  his  life, 
with  remainder  to  her  heirs-at-law  or  those  who  would  have 
been  her  next  of  kin  if  she  had  never  married.  The  trustee 
named  in  the  settlement  is  dead  and  another  (defendant  herein-) 
has  been  duly  substituted  in  his  stead,  by  deed.  The  present 
trustee  has  sold  some  of  the  trust  property  and  has  received  the 
purchase-money,  which  the  complainant  demands  from  him,  but 
he  declines  to  pay  it  over  to  her,  on  the  ground  that  to  do  so 
would  be  violative  of  his  trust.  This  suit  is  brought  for  a  con- 
struction of  the  settlement  on  this  point,  and  to  compel  him  to 
pay  over  the  money.  It  is  quite  clear  that  such  a  decree  cannot 
be  made.  The  settlement  makes  no  provision  for  such  payment, 
and  it  contains  no  power  of  revocation  whatever.  Its  provisions 
are  unambiguous.  The  trustee  is  to  sell  and  invest,  both  at  her 
will  and  request,  and  to  pay  over  the  income  to  the  complainant. 
In  a  certain  contingency — in  case  she  outlives  her  husband — he 


72  CASES  IN  CHANCERY.  [38  Eq. 

Van  Houten  v.  Pine. 

is  to  recouvey  the  property,  or  what  remains  of  it,  to  her.  If 
she  does  not  survive  her  husband  it  is  to  go  according  to  her  will, 
if  she  makes  any,  but  if  not,  to  her  children,  if  any — if  none,  to 
ber  husband  for  life,  with  remainder  to  her  heirs  and  those  who 
would  have  been  her  next  of  kin  if  she  had  not  married.  To 
construe  this  instrument  in  accordance  with  her  claim,  would 
obviously  be  to  declare  it  revocable  at  her  will  and  pleasure, 
although  there  is  no  provision  for  revocation  in  it  nor  any  to  be 
implied  therefrom.  She  declares,  indeed,  in  the  bill,  that  it  was 
with  a  view  to  reserving  to  herself  the  absolute  power  of  control 
and  disposition  of  her  property  that  she  executed  the  instrument, 
and  that  her  object  was  to  place  the  property  in  the  hands  of  a 
trustee  who  .should  convey  and  dispose  of  it  for  her  at  and  as 
she  should  direct,  and  pay  over  the  proceeds  to  her  at  her  direc- 
tion, but  there  is  no  allegation  that  a  provision  for  revocation 
was  omitted  from  it  by  fraud  or  mistake,  nor  is  the  suit  brought 
to  rectify  the  instrument.  The  sole  question  is  whether  the  con- 
struction which  the  complainant  asks  the  court  to  put  upon  the 
instrument  is  the  proper  one.  Clearly  it  is  not.  It  is  to  be  re- 
marked that  this  is  not  an  application  to  enforce  the  settlement, 
but  to  construe  it.     The  bill  will  be  dismissed. 


Feancis  L.  Van  Houten 


V. 


William  E.  Pine,  president,  et  al. 

The  by-laws  of  an  unincorporated  mutual  insurance  association  provided 
that  in  case  a  member  bad,  for  failure  to  pay  an  assessment  promptly,  been 
dropped  from  the  association  by  the  secretary,  the  board  of  directors  should 
have  power  to  re-instate  him  on  his  presenting  to  them  a  reasonable  excuse  for 
such  failure  and  paying  the  sum  in  arrear.  A  member  being  delinquent 
appeared  before  them  and  offered  a  sufficient  reason  for  his  delinquency,  and 
the  board  refused  to  re-instate  him,  because  they  alleged  that  his  health  was 
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then  precarious.  He  died  very  soon  afterwards. — Held,  tliat  this  court  might, 
after  his  death,  examine  into  and  determine  the  adequacy  of  the  reason  so 
offered,  and,  in  a  proper  case,  compel  the  association  to  pay  the  amount  of  in- 
surance to  which  such  delinquent's  widow  was  entitled. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  A.  M.  Hassellf  for  complainant. 
Mr.  C.  Borcherling,  for  defendants. 

The  Chancellor. 

This  suit  is  brought  by  the  widow  of  James  H.  Van  Houten, 
who  died  June  11th,  1878,  against  William  E.  Pine,  president, 
and  Charles  H.  Ingalls,  secretary  and  treasurer  of  "  The  Masonic 
Mutual  Life  Insurance  Company  of  the  City  of  Newark,  N.  J.," 
an  unincorporated  beneficial  association  located  at  Newark,  to 
recover  $1,000  which  she  claims  are  due  to  her  under  the  by-laws 
of  the  society.  The  suit  is  really  against  the  company,  but  inas- 
much as  it  is  unincorporated  and  its  membership  is  very  numer- 
ous (over  eleven  hundred),  the  bill  is  maintained  against  the  two 
officers  above  named  alone.  Van  Houten  v.  Pine,  9  Stew.  Eq.  133. 
The  by-laws  provide  that  on  the  death  of  any  member  it  shall  be 
the  duty  of  the  treasurer,  within  thirty  days  after  receiving 
notice  thereof,  to  pay  $1,000  to  the  widow  or  family  of  the 
deceased,  or  to  the  person  to  whom  the  deceased  may  have 
directed  the  money  to  be  paid  j  or  if  there  be  no  widow  or  family 
or  designated  person,  then  the  payment  is  to  be  made  to  his  next 
of  kin;  and  in  case  there  be  no  widow,  children,  designated 
person  or  next  of  kin,  then  the  treasurer  is  to  appropriate 
towards  the  payment  of  the  funeral  expenses  so  much  as  neces- 
sary, not  exceeding  the  amount  to  which  the  widow  would  have 
been  entitled  if  there  were  a  widow ;  and  if  after  the  payment 
of  those  expenses  there  be  any  amount  remaining,  the  excess  is  to 
go  into  the  permanent  fund  of  the  company.  In  April,  1877, 
Van  Houten  made  application  for  membership  of  the  society, 
and  was  admitted  in  May  following.  On  the  7th  of  the 
latter  month  there  was  issued  and  delivered  to  him  a  certificate 
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that  he  had  been  duly  elected  a  member  and  was  entitled  to  all 
the  benefits  of  the  association  under  its  by-laws.  He  continued 
to  be  a  member,  as  the  complainant  insists,  up  to  the  time  of  his 
death;  but  the  defendants,  on  the  other  hand,  allege  that  his 
membership  ceased  on  his  failure  to  pay,  within  the  time  limited 
for  the  purpose  by  the  first  section  of  the  sixth  article  of  the  by- 
laws then  in  force,  two  certain  assessments  payable  by  him  and 
of  which  he  was  notified,  as  they  insist,  a  second  time  on  the  30th 
of  April,  1878.  They  also  insist  that  by  his  default  he  forfeited 
all  his  rights  and  privileges  of  membership.  The  section  of  the 
by-laws  just  referred  to  as  it  stood  at  that  date  (it  has  since  been 
amended)  provided  that  upon  the  death  of  any  member  of  the 
company  it  should  be  the  duty  of  the  treasurer  and  secretary  (the 
same  person)  to  notify  the  members  thereof,  and  that  thereupon 
each  surviving  member  should,  within  ten  days  after  the  date  of 
the  notice,  pay  into  the  treasury  the  sum  of  $1,  and  in  case  he 
should  neglect  to  pay  it  within  ten  days  he  should  be  again  noti- 
fied by  the  same  officer,  in  which  case  he  should  pay  the  sum  of 
$1.10;  and  if  that  money  should  not  be  paid  within  ten  days 
after  such  second  notice,  the  name  of  the  delinquent  should  be 
erased  from  the  roll  of  members,  and  he  should  forfeit  all  claims 
upon  the  company;  provided,  however,  the  board  of  directors 
should  have  power  to  re-instate  him  upon  his  appearing  before 
it,  if  a  resident  of  Newark,  and  rendering  a  satisfactory  excuse 
(or,  if  not  a  resident  of  that  city,  by  sending  a  written  excuse  for 
his  default)  and  paying  the  sum  in  arrear.  The  facts  of  the  case 
appear  to  be  that  Van  Houten  was  notified  by  notice  dated  April 
30th,  1878,  to  pay  $2.20  in  respect  of  the  death  of  two  members. 
The  notice  purported  to  be  a  second  notice  by  its  terms  as  well 
as  by  the  amount  of  money  required  to  be  paid.  The  time,  ten 
days,  limited  by  the  by-laws  for  the  payment,  expired  on  Friday. 
On  the  evening  of  the  previous  Monday,  the  defendant,  Mr. 
Pine,  then  president,  and  Messrs.  William  M.  Clark  and  Sey- 
mour Tucker,  both  directors  of  the  company,  called  to  see  Van 
Houten  at  his  house,  where  he  was  then  lying  sick.  At  the  end 
of  the  call,  after  Mr.  Pine  had  left  the  room.  Van  Houten, 
according  to  Mr.  Clark's  testimony,  spoke  to  Mr.  Tucker  in  the 
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presence  of  Mr.  Clark  aud  Mrs.  Van  Houten  on  the  subject  of 
the  assessments,  stating  that  he  had  received  a  second  notice 
for  them  that  the  time  for  making  payment  would  expire  on  the 
then  next  Friday,  that  he  expected  to  receive  some  money  on  the 
following  Monday,  and  that  if  Mr.  Tucker  would  pay  the  assess- 
ments for  him  he  would  re-imburse  him  when  he  received  that 
money.  Mr.  Tucker  making  no  reply.  Van  Houten  said  that 
if  he,  Tucker,  did  not  like  to  wait  until  that  time  he  would  send 
and  get  the  money  for  him  at  once,  to  which  Mr.  Tucker  replied 
that  it  was  not  necessary,  that  he  would  attend  to  the  matter. 
Mrs.  Van  Houten  and  Mr.  Tucker  both  corroborate  Mr.  Clark 
in  this  statement  in  all  material  respects.  Mr.  Tucker  forgot 
the  matter  until  Saturday,  when  he  went  to  Mr.  lugalls,  the  sec- 
retary and  treasurer,  to  pay  an  assessment  of  his  own — one  sub- 
sequent to  that  before  mentioned.  He  then  offered  to  pay  the 
assessments  for  Van  Houten,  but  Mr.  Ingalls  refused  to  take 
payment,  saying  that  he  had  dropped  Van  Houten  from  the  roll 
for  non-payment  of  the  assessments.  On  the  following  Monday 
Mr.  Tucker  informed  Van  Houten  of  the  fact  that  he  had  for- 
gotten the  matter  until  Saturday,  and  that  he  then  offered  to  pay 
the  money  but  it  was  refused,  and  Mrs.  Van  Houten  then  gave 
Mr.  Tucker  the  money  and  requested  him  to  try  to  induce  Mr. 
Ingalls  to  reconsider  the  matter  and  to  accept  payment.  Mr. 
Tucker  took  the  money  and  saw  Mr.  Ingalls  on  the  subject 
again,  but  he  persisted  in  his  refusal  to  receive  the  money.  At 
the  next  monthly  meeting  of  the  board  of  directors,  Van  Houten 
appeared  before  the  board  and  requested  to  be  re-instated  on 
payment  of  the  assessments.  The  reason  he  gave  for  not  having 
paid  was,  that  he  relied  on  Mr.  Tucker  to  attend  to  the  matter 
for  liim.  The  board  refused  to  re-iustate  him.  They  never, 
however,  at  any  time,  by  any  direct  vote,  ordered  that  his  name 
should  be  erased  from  the  roll,  or  otherwise  directly  declared  that 
his  membership  was  at  an  end.  The  bill  states  that  there  was, 
at  the  time  of  the  transaction  under  consideration,  a  custom  in 
vogue  of  giving  a  third  notice  to  delinquent  members,  and  there 
appears  to  be  some  ground  for  the  statement.  Indeed,  it  is 
admitted  by  the  answer  that  such  a  notice  was  given  by  Mr. 
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Ingalls  to  Van  Houten  in  or  about  November,  1877.  It  also 
appears  that  if  such  notices  were  given  it  was  without  express 
authority  of  the  board  of  directors,  and  not  in  pursuance  of  the 
provisions  of  the  by-laws.  The  view  which  I  take  of  the  case, 
however,  renders  it  unnecessary  to  dwell  upon  that  subject.  The 
GO-m-plainant  also  claims  that  there  never  was  but  one  notice  of 
th-e  assessments  in  question  given  to  Van  Houten,  and  that  that 
was  what  purported  to  be  a  second  notice.  But  it  is  enough  to 
say  on  that  head  that  Van  Houten  never  at  any  time  made  any 
excuse  or  claim  to  re-instatement  on  that  ground,  nor  did  he  ever 
allege  that  the  notice  which  purported  to  be  a  second  notice  was 
the  only  notice  he  had  received  on  the  subject  to  wliich  it  related  ; 
but,  on  the  other  hand,  in  his  conversation  with  Mr.  Tucker, 
before  stated,  he  spoke  of  the  notice  as  being  a  second  notice,  and 
treated  it  as  such.  Not  only  did  he  not  claim  that  it  was  the 
first  notice  he  had  received,  but  his  anxiety  to  comply  with  the 
provisions  of  the  by-laws  in  pursuance  of  it  as  a  second  notice 
is  evidence  that  it  was,  in  fact,  to  him  what  it  purported  to  be, 
the  second  notice  which  had  been  given  to  him  for  payment  of 
the  assessments. 

Conceding  that  the  act  of  the  secretary  in  declaring  that  Van 
Houten's  name  was  erased  from  the  roll  for  his  delinquency,  was 
sufficient  to  put  an  end  to  the  latter's  membership,  and  that  no 
action  of  the  board  of  directors  was  requisite  to  the  legal  exclu- 
sion of  Van  Houten  from  the  society  (a  question  which  it  is  not 
necessary  to  decide  in  this  case).  Van  Houten  was,  under  the  by- 
laws as  they  then  stood,  entitled  to  be  restored  on  payment  of 
the  assessment.  They  provided  that  the  board  should  have 
power  to  re-instate  one  who  was  delinquent  in  such  case  on  his 
appearing  before  it  and  rendering  a  satisfactory  excuse  and  pay- 
ing the  sum  in  arrear.  The  excuse  given  by  Van  Houten  when 
he  appeared  before  the  board  and  asked  to  be  re-instated  was 
ample  and  ought  to  have  been  accepted.  He  had  provided  for 
payment  of  the  money  within  the  time  limited  by  the  by-laws 
by  engaging  Mr.  Tucker,  a  director,  to  attend  to  the  matter  for 
him  and  prevent  any  delinquency,  and  Mr.  Tucker  had,  at  his 
request,  undertaken  to  do  so.     It  was  merely  Mr.  Tucker's  for- 
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getfulness  that  caused  the  delinquency.  It  appears  by  the  answer 
that  the  excuse  was  considered  satisfactory,  but  that  Mr.  Van 
Houten's  physical  condition  at  the  time  of  making  the  applica- 
tion was  taken  into  the  account  adversely  to  him.  In  the  letter 
of  the  president  tp  him,  set  forth  in  the  answer,  that  is  given  as 
the  only  reason  for  denying  the  application.  The  letter  states 
that  in  the  opinion  of  a  large  majority  of  the  members  of  the 
board  of  directors  it  was  deemed  inexpedient  to  restore  him  to 
membership  in  consequence  of  his  impaired  health.  But  the  by- 
laws at  that  time  did  not,  as  they  do  now,  qualify  the  power  of 
the  board  of  directors  to  re-instate  by  the  provision  that  the  ap- 
plicant must  apparently  be  in  good  health.  That  appears  for 
the  first  time  in  the  by-laws  of  1879.  It  is  manifest  from  the 
testimony  that  the  by-laws  were  enforced  against  Van  Houten 
with  unwonted  rigor  and  stringency.  But  conceding  the  right 
of  the  association  to  do  so,  it  was  nevertheless  clearly  the  right 
of  Van  Houten,  under  the  circumstances,  to  be  re-instated.  And 
in  such  a  suit  as  this,  against  such  an  association  (an  unincorpo- 
rated mutual  benefit  society),  and  under  such  circumstances  as 
this  case  presents,  it  is  proper  for  the  court  to  determine  the 
question  whether  the  member  was  properly  excluded  or  not;  to 
decide  whether  the  action  of  the  trustees  or  agents  to  whom  the 
management  of  the  affairs  of  the  association  was  intrusted  was 
lawful  or  not;  to  judge  whether  the  member,  by  the  imputed 
misconduct  or  alleged  delinquency,  ought  reasonably  to  be  held 
to  have  forfeited  his  claim  to  the  advantages  which  the  society 
promised,  and  in  view  of  which  he  had,  up  to  the  time  of  the 
alleged  exclusion,  discharged  his  duties  to  it.  The  second  notice 
was,  as  before  stated,  given  to  Van  Houten  on  the  30th  of  April. 
He  was  to  pay  in  ten  days  from  that  time,  on  or  before  the  10th 
of  May.  He  died  on  the  11th  of  June  following.  He  therefore 
had  no  opportunity  to  apply  to  the  courts  for  redress  in  the 
premises.  On  the  8th  of  May,  1878  (this  was,  however,  before 
the  expiration  of  the  ten  days  from  the  time  of  giving  the  before- 
mentioned  second  notice),  notice  of  another  assessment  was  given 
to  Van  Houten.  Mrs.  Van  Houten  paid  it  for  him  to  a  clerk 
in  Mr.  Ingalls's  store  and  got  a  receipt  for  it,  but  at  Mr.  Ingalls'a 
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request  she  handed  the  receipt  to  him  and  he  retained  it,  return- 
ing to  her  the  money  she  had  paid.  He  refused  to  receive  the 
payment  on  the  ground  that  Van  Houteu  was  at  that  time  no 
longer  a  member  of  the  association.  Van  Houten,  as  already 
appears,  died  on  the  11th  of  June  following.  He  was  ready  to 
comply  with  the  requirements  of  the  by-laws  up  to  the  time  of 
his  death. 

The  defendants  insist  that  it  is  unjust  to  permit  the  complainant 
to  prosecute  this  suit  against  them  alone,  seeing  that  there  are  over 
one  thousand  one  hundred  other  members,  all  residing  in  this  state, 
who  are  as  much  interested  as  they  in  the  subject  of  the  contro- 
versy. That  matter  was  considered  and  disposed  of  on  the  de- 
murrer. Van  Houten  v.  Pine,  9  Stew.  Eq.  183.  It  appears  hy 
the  proof  that  the  association  has  an  invested  fund  of  $25,000 
No  injustice  will  be  done  to  the  defendants  or  to  those  whon> 
they  are  made  to  represent  in  this  suit,  by  a  decree  directing  them 
to  pay  the  amount  due  the  complainant  from  the  association. 
The  complainaiot's  right  to  the  money,  if  Van  Houten  was  a 
member  when  he  died,  is  not  questioned.  There  will  be  a  decree 
in  her  favor  for  the  $1,000  and  interest  thereon  from  the  expira- 
tion of  thirty  days  from  the  death  of  Van  Houten,  with  costs  of 
suit,  the  money  to  be  paid  out  of  the  funds  of  the  association  in 
sixty  days  from  the  time  of  filing  the  decree  in  pursuance  of  this 
decision.  Sixty  days  will  be  enough  to  enable  the  association  to 
raise  the  money  by  assessment. 


The  Ameeican  Bible  Society 

V. 

Benjamin  Stover  et  al. 

The  will  of  a  non-resident  was  refused  probate  by  the  surrogate  of  the 
county  where  the  testator  had  his  domicil,  but,  after  an  appeal  therefrom,  a 
compromise  was  effected,  and,  by  order  of  the  appellate  court,  the  surrogate 
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was  directed  to  admit  the  will  to  probate,  and  that  the  compromise  be  carried 
out.  By  that  compromise,  the  complainants,  who  were  the  residuary  legatees, 
were  to  have  one-half  of  the  estate  remaining  after  paying  certain  charges 
and  expenses.  Testator  owned  lands  of  small  value  (but  no  other  property) 
in  this  state.  The  bill  was  filed  for  a  decree  directing  sale  of  the  lands  and 
payment  of  one-half  of  the  proceeds  to  the  complainants,  and  that  this  court 
should  decide  who,  under  the  compromise,  are  entitled  to  the  other  half,  as 
heirs  or  next  of  kin  of  the  testator. — Held,  that  this  court  would  not,  under 
the  circumstances,  entertain  the  suit,  inasmuch  as  the  complainants  have 
power,  under  the  will,  to  sell,  and  the  question  as  to  who  are  entitled,  under 
the  agreement  of  compromise,  should  be  left  to  the  courts  of  New  York,  where 
the  bulk  of  the  estate  is. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Messrs.  A.  G.  Richey  &  Son,  for  complainant. 

The  Chancellor. 

The  object  of  this  suit  is  to  convert  into  cash,  by  sale,  land  in 
Plainfield  township,  in  Union  county,  of  which  John  A.  Stover, 
late  of  Chenango  county,  New  York,  died  seized,  and  to  distribute 
the  proceeds  according  to  an  agreement  of  compromise  made  by 
and  between  the  complainant  and  his  heirs  and  next  of  kin. 
The  compromise  was  made,  in  a  proceeding  in  that  state,  for  the 
establishment  of  a  certain  paper  writing  as  Mr.  Stover's  will. 
By  it,  after  directing  the  payment  of  his  debts  and  funeral 
charges  and  the  erection  of  a  suitable  monument  &c.  at  his 
grave,  he  gave  pecuniary  legacies  amounting  to  $3,300,  and  then 
gave  all  the  residue  of  his  estate  to  the  American  Bible  Society, 
the  complainant.  The  surrogate  of  Chenango  county  refused  to 
admit  the  instrument  to  probate,  on  the  ground  that  Mr.  Stover 
was  not,  when  it  was  executed,  possessed  of  testamentary  capac- 
ity. From  his  decree,  an  appeal  was  taken,  by  the  bible  society, 
to  the  general  term  of  the  supreme  court  of  New  York,  which 
ordered  that  the  matter  of  capacity  be  tried  by  a  jury.  Subse- 
quently to  the  granting  of  that  order,  and  before  any  trial,  the 
counsel  of  the  parties,  on  an  agreement  of  compromise,  obtained 
an  order  of  the  special  term  of  the  supreme  court,  by  which  the 
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guardian  ad  litem  of  the  infant  respondents  was  authorized  and 
directed  to  join  in  the  compromise  and  assent  to  it,  on  behalf  of 
those  respondents,  and  the  surrogate  of  Chenango  county  was 
ordered  to  admit  the  will  to  probate  as  a  will  of  personal  and 
real  estate,  on  the  terms  expressed  in  the  offer  of  compromise. 
The  terms  appear  to  have  been  that,  after  allowing  costs,  dis- 
bursements, allowances  &c.  to  the  amount  of  about  $3,000,  and 
paying  one  of  the  legacies  ($500)  and  the  commissions  of  the 
administrator,  and  his  expenses  of  settling  the  estate,  the  bible 
society  should  have  half  of  the  estate.  The  paper  was  admitted 
to  probate  in  pursuance  of  that  order. 

It  appears  by  tiie  evidence  in  this  cause,  that  the  personal 
property  amounted  to  about  $30,000,  and  that  the  costs,  allow- 
ances &c.,  and  the  $500  legacy  and  the  administrator's  commis- 
sions, and  the  expenses  of  settling  the  estate,  have  all  been  paid. 
The  bill  states  that  the  complainant  is  advised  and  believes  that, 
by  reason  of  the  admission  of  the  will  to  probate,  and  the  record- 
ing and  filing  of  an  exemplified  copy  thereof  in  the  office  of  the 
surrogate  of  Union  county,  in  this  state,  it  has  become  seized  of 
the  land  in  Plainfield,  but  is  bound,  in  equity,  to  convert  it  into 
money,  in  order  that  one-half  of  the  proceeds  may  be  paid  to 
the  persons  who  may  be  lawfully  entitled  thereto  by  reason 
of  the  agreement  of  compromise  and  settlement,  but  that  it  has 
not  the  power  to  convey  the  property  without  the  aid  of  this 
court,  and  that  it  is  not  advised  whether  all  or  only  some  of  the 
heirs-at-law  and  next  of  kin  of  Mr.  Stover  have  acquired  any 
right,  interest  or  claim  in  or  upon  the  real  estate  in  Plainfield, 
by  reason  of  the  compromise  and  what  their  interest  may  be  in 
the  half  of  that  real  estate,  and  it  cajinot  determine  those  mat- 
ters. No  case  for  the  action  of  this  court  is  made  by  the  bill. 
The  complainant  claims  to  be  seized  of  the  land,  and  if  so,  is 
fully  empowered  to  sell  it.  There  is  no  allegation  that  there  is 
any  charge  upon  it.  After  the  surrogate  had  refused  to  admit 
the  will  to  probate,  on  the  ground  of  the  testator's  incapacity, 
the  appellate  tribunal  reversed  the  decree,  and  ordered  that  the 
instrument  be  admitted  to  probate,  not  on  the  ground  that  the 
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testator's  capacity  was  proved,  nor  on  any  ground  connected  with 
the  merits,  but  merely  because  the  parties,  by  their  counsel,  had 
agreed  to  a  division  of  the  estate.  The  surrogate  then  admitted 
it  to  probate  accordingly.  The  complainant  claims  that  the  will 
was  thus  established,  and  that  it  has  title  under  it.  What  hin- 
ders it,  then,  from  selling?  When  it  shall  have  sold,  it  will, 
according  to  its  statement,  hold  part  of  the  proceeds  in  trust  for 
those  who  are  entitled  to  it  under  the  compromise  agreement. 
This  court  may  properly  decline  to  undertake  to  determine  who 
are  entitled  thereto  under  that  agreement.  All  of  the  estate, 
€xcept  the  land  in  Plainfield  township,  is  in  New  York,  and  that 
land,  it  is  said  in  the  proofs  in  this  cause,  is  not  worth  over 
$500.  The  complainant  asks  this  court  to  sell  the  land  and  pay 
to  it  half  of  the  proceeds,  and  retain  the  other  half,  to  be  paid 
over  to  th-ose  who  may  be  entitled  to  it.  The  determination  of 
the  question  as  to  who  is  entitled  to  receive  the  money,  may, 
under  the  circumstances,  appropriately  be  left  to  the  courts  of 
New  York.     The  bill  will  be  dismissed. 


James  M.  Piper  et  al. 

V. 

Rachel  Piper  et  al. 

Complainants  and  their  father  have  had  possession  of  certain  unenclosed 
■wood  and  timber-land  ever  since  1820.  Defendants  (who  are  pecuniarily  irre- 
sponsible), under  an  adverse  claim  of  title,  are  selling  off  of  the  premises  the 
wood  and  timber,  which  constitute  their  chief  value. — Held,  that  complainants 
are  entitled  to  an  injunction  restraining  the  removal  of  the  wood  and  timber, 
but  not  an  injunction  to  prevent  defendants  trying  an  ejectment  for  the  premi- 
ses, begun  after  this  suit  had  been  brought,  this  suit  not  being  brought  under 
the  act  to  quiet  title. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  F.  Voorhees,  for  complainants. 

6 


82  CASES  IN  CHANCERY.  [38  Eq, 

Piper  V.  Piper. 

Mr.  T.  B.  Harned,  for  defendant. 

The  Chancelloe. 

The  bill  states  that  the  complainants  are  in  possession  of  certain 
unenclosed  wood  and  timber-land  in  Burlington  county  as  heirs 
of  their  late  father,  John  Piper,  Jr.,  deceased ;  that  he  claimed 
title  under  a  deed  made  in  1811,  and  entered  into  possession 
under  that  conveyance  in  1820,  and  remained  in  possession  until 
his  death,  which  occuri'ed  in  1880;  that  since  his  death  the  com- 
plainants, his  children,  have  been  and  still  are  in  possession  of 
the  property ;  that  the  defendants,  heirs-at-law  of  John  Pierson 
Piper,  deceased,  not  only  deny  the  title  of  the  complainants,  al- 
leging that  John  Piper,  Jr.,  died  without  lawful  issue,  and  that 
therefore,  under  the  before-mentioned  deed,  they  themselves  are 
entitled  to  the  property,  but  threaten  and  are  proceeding  to  sell 
the  timber  on  the  property  at  public  auction.  According  to  the 
bill,  the  wood  and  timber  constitute  the  principal  value  of  the 
property.  The  bill  also  states  that  the  defendants  are  pecuniarily 
irresponsible,  and  that  if  they  be  permitted  to  sell  and  remove 
the  wood  and  timber,  the  complainants  will  be  without  remedy 
at  law.  It  prays  an  injunction  restraining  the  defendants  from 
cutting,  felling,  disposing  of  or  in  any  way  interfering  with  the 
wood  or  timber  on  the  premises,  and  that  the  complainants'  title 
to  the  property  may  be  established.  There  is  also  the  prayer  for 
general  relief.  After  the  bill  was  filed  the  defendants  brought 
an  action  of  ejectment  to  try  the  title,  and  it  appears  that  on  the 
petition  of  the  complainants  an  injunction  was  granted  restrain- 
ing the  defendants  from  prosecuting  that  suit.  Tlie  answer  to 
the  bill  admits  that  a  large  portion  of  the  property  is  unenclosed 
timber  land,  valuable  for  the  wood  and  timber  growing  thereon ; 
that  the  complainants'  father  took  possession  in  1820  and  held  it 
till  his  death,  in  1880,  and  that  the  complainants  have  been  in 
possession  (of  certain  portions)  of  the  property  ever  since  that 
time ;  and  it  admits  that  the  defendants  would  have  proceeded  to 
sell  the  timber  as  charged  in  the  bill  if  they  had  not  been  re- 
strained by  the  injunction.  It  does  not  deny  the  charge  of  pe- 
cuniary irresponsibility  made  in  the  bill.    In  view  of  the  facts,  the 
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injunction  to  prevent  the  defendants  from  interfering  with  the 
timber  and  wood  on  the  property,  was  entirely  proper.  SotUh- 
rnayd  v.  McLaughlin,  9  C.  E.  Gr.  181.  But  the  injunction 
against  the  suit  at  law  ought  not  to  have  been  granted.  The 
latter  will  be  dissolved,  while  the  former  will  be  continued  until 
the  defendants  shall  have  established  their  title  at  law.  The  bill 
is  not  filed  under  the  act  to  quiet  title.  That  act  provides  that 
the  bill  shall  call  on  the  defendant  to  specify  his  title,  and  under 
what  instrument  he  claims  it,  and  he  is  to  be  notified,  by  the 
ticket  to  be  served  with  the  subpoena,  of  the  object  of  the  suit, 
and  that  he  is  to  answer  if  he  makes  any  claim  to  the  property. 
The  proceedings  in  this  case  show  no  compliance  with  those  pro- 
visions of  the  act.  Under  the  act  the  defendant  is  to  be  at  liberty 
to  have  the  validity  of  his  claim  tried,  or  the  facts,  or  such  of 
them  as  it  may,  be  necessary  to  settle,  settled  by  means  of  an 
issue  at  law.  That  right  has,  in  fact,  been  denied  to  the  defend- 
ants in  this  case.  The  complainants  are  entitled  to  costs,  ex- 
cept those  of  the  petition  and  injunction  to  stay  the  action  at  law. 


Anna  M.  Riehle. 

V. 

Albert  C.  HeuijIN(js. 


A  complainant  had,  by  final  decree,  established  her  right  to  an  easement  (a 
right  of  way  appurtenant)  over  defendant's  lands,  and  necessary  to  the  enjoy- 
ment of  the  complainant's  property,  and  defendant  was  thereby  directed  to 
open  the  way  and  to  permit  complainant  to  use  it,  an  ex  parte  order  suspend- 
ing the  operation  of  the  decree  pending  an  appeal  therefrom  was,  after 
argument,  vacated. 

Motion  to  vacate  order  staying  operation  of  final  decree  pend- 
ing appeal.     On  affidavits. 

Mr.  S.  K.  Bobbins,  for  complainant. 
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3Ir.  F.  Voorhees,  for  defendant. 

The  Chancellor. 

The  controversy  between  the  parties  was  as  to  the  complain^ 
ant's  right  to  use  a  passage-way  over  the  defendant's  lot,  which 
adjoins  hers.  There  was  a  final  decree  establishing  her  right,  as 
claimed,  and  requiring  the  defendant  to  open  the  way  (he  had 
obstructed  it)  and  to  permit  her  to  use  it.  From  the  decree  the  de- 
fendant appealed,  and  he  obtained  an  ex  parte  order  staying  the 
operation  of  the  decree  pending  the  appeal.  The  camplainant 
now  moves,  on  notice,  to  vacate  that  order.  The  defendant  in- 
sists that  having  appealed  within  ten  days  from  the  filing  of  the 
decree,  he  has  a  right  to  have  the  operation  of  the  decree  stayed 
pending  the  appeal.  It  was  said  in  8chenck  v.  Conover,  2  Beas. 
31,  that  in  the  exercise  of  the  discretion  of  the  court,  on  applica- 
tions under  the  rule  (which,  in  terms,  refers  to  stay  of  process), 

Note. — After  bond  given,  a  pending  appeal  or  writ  of  error  ordinarily 
stays  or  suspends  all  proceedings  in  the  lower  court,  Thornton  v.  Mahoney,  2^ 
Cal.  569;  Murphy  v.  Merrill,  63  N.  C.502 ;  Gale  v.  Butler,  35  Vl.  449;  Turner 
V.  Scott,  5  Rand.  332 ;  Letois  v.  St.  Louis  R.  R.,  59  Mo.  495 ;  Kimhrout^h  v. 
Mitchell,  1  Head  539  ;  Corarrubias  v.  Supervisors,  52  Cal.  622  ;  De  Firjaniere  v. 
Young,  2  Roht.  (N.  Y.)  670;  Goddard  v.  Ordway,  94  U.  S.  672;  Wade  v.  Ameri- 
can Colonization  Soc,  4  Sm.  &  Marsh.  670 ;  Archer  v.  Hart,  5  Fla.  234;  Free- 
man V.  Ewell,  1  J.  J.  Marsh.  193 ;  Douglass  v.  Manistee  Judge,  42  Mich.  4^5 ; 
Douglass  v.  Haberstro,  62  How.  Pr.  29. 

An  appeal,  itself,  does  not  stay  proceedings  on  the  order  appealed  from, 
Chegary  v.  Scofield,  1  Hal.  Ch.  525;  Peer  v.  Cookerow,  1  McCart.  361,  365; 
Allen  V.  Hopper  4  Zab.  514 ;  Garrow  v.  Carpenter,  4  Stew.  &  Port.  336 ;  Orchard 
V.  Hughes,  1  Wall.  73 ;  but  whether  the  order  or  decree  shall  be  enforced  or 
not,  notwithstanding  the  appeal,  rests  in  the  discretion  of  the  chancellor,  to 
whom  application  to  carry  it  out  should  be  made,  2  Dan.  Ch.  Pr.  *1467-*1471 ; 
Waldo  \.  Caley,  16  Ves.  213 ;  Macnaghten  v.  Boehm,  1  J.  &  W.  48;  Wood  v. 
Milner,  Id.  636 ;  Green  v.  Winter,  1  Johns.  Ch.  77 ;  Ringgold's  Case,  1  Bland 
15  ;  2  Joyce  on  Inj.  1319  {Part  III.  I  17) ;  see  Penrice  v.  Wallis,  37  Miss.  172  ; 
Hewatt  V.  Nolan,  L.  R.  {4  Irish  Eq.)  405 ;  Rowley  v.  Adams,  9  Beav.  34S ; 
Potter  V.  Gibbons,  {N.  J.  Ch.)  2  N.  J.  L.  J.  47. 

Nor  does  a  petition  or  order  of  the  court  for  a  rehearing,  of  itself,  stop  pro- 
ceedings under  the  decree,  unless  the  court  specifically  so  directs,  Vose  v.  Trus- 
tees, 2  Woods  647. 

In  the  following  instances,  a  stay  of  proceedings,  pending  an  appeal,  was 
refused :  where  the  holder  of  a  policy  of  insurance  had  recovered  from  the 
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if  the  court  sees  that  if  the  decree  should  be  reversed  the  party 
cannot  be  set  right  again,  there  is  a  strong  reason  for  a  stay  of 
execution;  but  if,  on  the  other  hand,  a  stay  of  execution  is  un- 
necessary to  protect  the  rights  of  the  appelhint  under  the  appeal, 
and  must  operate  prejudicially  to  the  complainant,  the  court 
ought  not  to  interfere.  It  was  said  by  Lord  Eldon  in  Monk- 
house  V.  Corporation  of  Bedford,  17  Yes.  380,  382,  that  the  exe- 
cution of  the  decree  would  not  be  stayed  in  chancery,  on  appeal, 
unless  the  court  saw  that  if  it  should  turn  out  to  be  wrong  the 
party  could  not  be  set  right  again,  and  Lord  Justice  Sir  W. 
Page  Wood,  in  Walford  v.  Walford,  L.  R.  [3  Ch.)  812,  said  the 
correct  course  is  to  stay  proceedings  pending  an  appeal  only  when 
the  proceedings  would  cause  irreparable  injury  to  the  appellant, 
and  he  adds  that  mere  inconvenience  and  annoyance  are  not 
enough  to  take  away  from  a  successful  party  the  benefit  of  his 
decree.     See,  also,  Van  Walkenhurgh  v.  Rahway  Bank,  ^  Hal. 

company,  and  the  money  was  ordered  to  be  paid  into  court  pending  an  appeal 
by  the  defendants,  and  the  court  of  appeal  in  chancery  reversed  the  decree 
and  dismissed  the  bill,  whereupon  the  plaintiff  appealed  to  the  house  of  lords ; 
and  the  court  of  appeal  in  chancery  refused  to  order  the  money  lo  be  retained 
in  court,  pending  plaintiff's  appeal,  Atherton  v.  British  Ass/i.  Co.,  L.  R.  {5  Ch. 
App.)  720  ;  where  D.  recovered  judgment  against  N.,  from  which  N.  appealed  ; 
but  before  the  appeal  could  be  prosecuted,  the  clerk's  office,  including  the 
record  of  D.'s  judgment,  was  destroyed  by  fire,  and  therefore  the  appeal  was 
not  proceeded  with,  the  court  would  not  stay  an  action  of  debt  by  D.,  on  his 
judgment,  Newcomb  v,  Drummond,  4  Leigh  57 ;  see  Nill  v.  Comparet,  16  Ind. 
107 ;  where  a  decree  for  the  foreclosure  of  a  railroad  mortgage  had  been 
made,  and  an  appeal  therefrom  taken  to  the  United  States  supreme  court,  was 
Btill  pending,  which  that  court  refused  to  dismiss,  but  vacated  the  supersedeas, 
Farmers  Loan  and  Trust  Co.  v.  Central  R.  R.,  4  Dill.  533 ;  where  the  appellant 
procured  an  order  allowing  him  to  prosecute  his  appeal  in  forma  pauperis, 
Leach  V.  Jones,  86  N.  C.  404;  where  one  year's  imprisonment  in  the  state 
prison  was  cause  for  divorce,  and  the  defendant  had  been  imprisoned  for  more 
than  a  year,  although  a  writ  of  error,  on  which  his  judgment  and  sentence 
might  be  reversed,  was  still  pending,  Cone  v.  Cone,  5S  N.  H.  152  ;  where  defend- 
ants had  been  enjoined  from  building  a  railroad,  and,  after  they  had  appealed 
therefrom,  and  had  obtained  an  order  staying  all  proceedings  by  the  plaintiff, 
proceeded  with  the  construction  of  their  road,  and  plaintiff  had  obtained  an 
order  which  required  the  defendants  to  show  cause,  on  two  days'  notice,  why 
they  should  not  be  attached  for  contempt  for  violating  the  injunction,  which 
order  the  general  term  had  set  aside  because  discretionary,  and  not  the  usual 
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Ch.  725;  Jewettv.  Dringer,  2  Stew.  Eq.  199;  Central  E.  B. 
Co.  V.  Standard  Oil  Co.,  6  Stew.  Eq.  372,  and  Harrington  v. 
Harrington,  L.  R.  {3  Ch.)  56^.  The  justice  of  giving  to  the 
successful  party  the  benefit  of  his  decree  pending  an  appeal,  is 
especially  manifest  where  the  subject  of  the  controversy  is  the 
right  to  an  easement.  In  this  case  the  complainant's  right  to  an 
easement,  necessary  for  the  enjoyment  of  her  property,  has  been 
established,  and  it  appears  that  no  injury  will  be  done  to  the  de- 
fendant's premises  by  the  use  of  the  way  over  them  pending  the 
appeal.  There  is  no  valid  reason  for  denying  to  the  complain- 
ant the  full  benefit  of  her  decree  pending  the  appeal.  The  order 
staying  the  operation  of  the  decree  will  therefore  be  vacated,  with 
costs,  and  she  will  be  permitted  to  have  the  full  benefit  of  her 
lawful  right  to  enjoy  the  way,  notwithstanding  the  appeal. 

course  of  proceeding,  an  appeal  from  the  general  term's  order  was  dismissed 
because  discretionary,  and  not  appealable,  although  the  plaintiff's  right  to 
enforce  the  injunction,  pending  the  appeal  therefrom,  was  conceded,  Sixth  Ave. 
H.  R.  V.  Gilbert  R.  R.,  71  N.  Y.  4^0 ;  where,  after  an  injunction  prohibiting 
the  defendant  from  obstructing  a  public  road  had  been  granted,  the  county 
commissioners  authorized  the  road  to  be  shut  up.  The  defendant,  who  was 
the  owner  of  the  land  over  which  the  road  ran,  without  obtaining  a  dissolu- 
tion of  the  injunction,  shut  it  up,  and  was  ordered  to  restore  the  road,  and  for 
non-compliance,  was  attached,  and  ordered  to  be  fined  and  to  remove  his 
obstructions.  From  this  order  he  appealed,  and  amotion  to  dismiss  the  appeal 
was  refused,  Williamson  v.  Carman,  1  Gill  &  Johns.  1S4 ;  where  the  disti-ict 
court  granted  an  injunction  restraining  a  trespasser  from  mining,  from  which 
lie  appealed,  gave  bond,  and  coniinued  his  trespasses,  for  which  plaintiff  asked 
an  attachment  for  contempt,  and  it  was  refused,  on  the  ground  that  the  appeal 
superseded  the  injunction.  A  mandamus  was  allowed,  to  compel  the  district 
judge  to  issue  the  attachment,  Merced  Mining  Co.  v.  Fremont,  7  Cat.  130 ;  where 
an  injunction  to  restrain  a  sale  of  land  on  execution  was  deiiied,  and  plaintiff 
thereupon  appealed  and  filed  a  supersedeas  bond,  notwithstanding  which,  the 
sheriff  proceeded  with  the  sale,  Troupe  v.  Fade,  4^  Iowa  552 ;  where  the  par- 
ties had  been  partners  in  business,  and  after  dissolution,  complainant,  alleging 
that  defendant  was  selling  his  share  of  the  firm's  goods  and  excluding  him 
from  the  store,  obtained  an  injunction,  from  which  defendant  appealed,  and 
then  continued  selling  as  before,  whereupon  lie  was  attached  by  order  of  the 
judge  who  had  granted  the  injunction,  Matthews  v.  Chase,  4^  2nd.  356. — Rep. 


11  Stew.]  FEBRUARY  TERM,  1884.  87 

Weatherly  r.  Kier. 

Thomas  S.  Weatherly,  executor, 

V. 

W.  Scott  Kier  et  al. 

Where  a  legacy  is  given  to  one  not  a  child  of  the  testator,  nor  one  to  whom 
testator  stood  in  loco  parentis,  payable  "  at  the  age  of  twenty-one  years,"  the 
legatee  is  not  entitled  to  interest  thereon  except  from  the  time  when  the  legacy 
is  payable. 

Bill  for  construction  of  will. 

Mr.  M.  P.  Grrey,  for  complainant.  ' 

Mr.  J.  8.  Jessup,  for  W.  Scott  Kier. 

The  Chancellor. 

Benjamin  W.  Smith,  deceased,  late  of  Gloucester  county,  by 
his  will  bequeathed  to  Scott  Kier  (meaning  W.  Scott  Kier) 
$2,000  "at  the  age  of  twenty-one  years,"  and  in  case  the  legatee 
should  die  before  arriving  at  the  age  of  twenty-one  years,  the 
S2,000  were  to  go  to  two  other  persons.  The  testator  died  in 
August,  1866.  The  estate  proved  insufficient  to  pay  all  the  lega- 
cies in  full  and  they  abated  proportionately.  The  amount  re- 
served by  the  executor  as  the  due  proportion  of  the  legacy  to  Scott 
Kier  was  $845.68.  Between  the  time  when  the  proportion  was 
ascertained  by  the  court  and  the  time  when  Scott  Kier  became  of 
age,  which  was  some  time  in  1882,  the  executor  received  interest 
on  the  investment  of  that  money,  and  the  question  submitted  is  to 
whom  the  interest  belongs. 

Legacies,  whether  vested  or  not,  payable  at  a  future  time,  do 
not  (in  the  absence  of  directions  on  the  subject  in  the  will),  where 
the  legatee  is  not  a  minor  child  of  the  testator,  or  one  to  whom 
he  stands  in  loco  parentis,  bear  interest  before  the  day  fixed  for 
payment.     Roper   on   Legacies   1253 ;   Theobald  on   Wills  64-; 
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Stew.  Big.  725  §  20^,.  Scott  Kier  was  neither  a  child  of  the 
testator  nor  one  to  whom  he  stood  in  loco  parentis.  He  therefore 
is  entitled  to  no  interest  on  the  $845.68,  except  from  the  time 
when  the  legacy  was  payable.  The  interest  for  the  previous  time- 
is  to  be  divided  between  him  and  the  other  legatees  proportionately^ 


Daij^iel  Bermes 

V. 

Philip  Frick  et  al. 

A  bill  filed  by  a  surety  against  three  of  his  four  co-sureties  on  an  official 
bond,  for  contribution,  alleged  that  a  judgment  at  law  had  been  recovered 
against  all  of  the  sureties  for  a  breach  of  the  condition  of  the  bond ;  that  com- 
plainant had,  after  execution  and  levy  on  his  property,  paid  the  amount  due 
thereon,  and  had  taken  an  assignment  of  the  judgment ;  that  the  principal  ha» 
fled  the  state,  and,  as  complainant  is  informed  and  believes,  is  not  possessed  of 
any  property  here ;  that  one  of  the  sureties  is  dead  and  has  left  no  property  ; 
that  complainant  has  applied  to  the  three  surviving  co-sureties,  Frick,  Rehmer 
and  Eooney,  to  pay  him  their  equitable  share  of  the  judgment,  which  they 
have  refused;  that  Frick  has. property,  but  not  enough  to  pay  complainant's 
equitable  claim  against  him  ;  that  Kehmer  and  Kooney  have  conveyed  away 
their  property  fraudulently  in  order  to  deprive  complainant  of  his  equitable 
right  of  contribution.  Rehmer  and  Rooney  have  answered,  and  on  demurrer 
by  Frick — Held,  (1)  That  the  allegations  as  to  the  principal's  insolvency,  and 
as  to  the  complainant  never  having  been  re-imbursed  by  his  co-sureties,  are 
sufficient ;  and  (2)  that  Frick  cannot  set  up  that  the  bill  is  multifarious  as  to 
Rehmer  and  Rooney's  fraudulent  conveyances  and  the  discovery  asked  of  them, 
because  he  is  not  required  to  answer  those  allegations. 


Bill  for  relief.     On  general  demurrer  by  Frick. 
Mr.  M.  JSretzfeld,  for  complainant. 
Messrs.  McGill  &  Taylor,  for  demurrant. 


11  Stew.']  FEBRUARY  TERM,  1884.  89 

Bermes  v.  Frick. 

The  Chancellor. 

This  suit  is  brought  by  Daniel  Bermes,  to  compel  contribution 
by  certain  persons,  who  were  co-sureties  with  him  in  a  bond  for 
$25,000,  given  April  7th,  1879,  by  Charles  Wurtz,  as  treasurer 
of  the  town  of  Union,  in  Hudson  county,  conditioned  for  his 
faithful  performance  of  the  duties  of  the  office.  The  sureties 
were  the  complainant  and  John  Kempel,  William  Rehmer,  Philip 
Frick  and  Daniel  J.  Rooney.  There  was  a  breach  or  breaches 
of  the  condition,  and  suit  was  brought  in  tlie  supreme  court,  on 
the  bond,  by  the  town,  against  the  principal  and  sureties,  and  a 
judgment  recovered  therein  for  $10,778.30.  Execution  having 
been  issued  thereon,  and  levied  on  the  complainant's  property, 
he,  in  September,  1882,  paid  the  amount  due  on  it,  and  took  an 
assignment  of  the  judgment  from  the  plaintiff  therein.  He  files 
this  bill  against  those  of  his  co-sureties  who  are  still  alive,  to 
compel  contribution.  He  alleges  that  th«  principal  has  fled  the 
state,  and  that  he  is  informed,  in  such  a  way  that  he  believes  it 
to  be  true,  that  Wurtz  is  not  possessed  of  any  property  here 
whereof  the  judgment,  or  any  part  of  it,  can  be  made.  He 
states  that  Kempel,  one  of  the  sureties,  is  dead,  and  has  left  no 
property ;  that  the  complainant  has  applied  to  his  other  co-sure- 
ties, the  defendants,  Frick,  Rehmer  and  Rooney,  to  pay  him  their 
equitable  shares  of  the  judgment  debt,  interest  and  costs  paid 
by  him,  but  they  have  refused  ;  that  Frick  has  property,  but  not 
enough  to  pay  the  amount  of  the  complainant's  equitable  claim 

Note. — Where  the  case  against  one  defendant  is  so  entire  as  to  be  incapable 
of  being  prosecuted  in  several  suits,  and  yet  another  defendant  is  a  necessary 
party  in  respect  of  a  portion  only  of  that  case,  such  other  defendant  cannot  object 
to  the  suit  on  the  ground  of  multifariousness.  Attorney- General  v.  Poole,  4 
Myl.  &  Or.  17,  S  CI  &  Fin.  409  ;  [see  Pratt  v.  Keith,  10  Jur.  {N.  S.)  305}  ,- 
Campbell  v.  Mackay,  1  Myl.  &  Cr.  603  ;  Salvidge  v.  Hyde,  5  Madd.  138 ;  Hamp 
V.  Robinson,  3  De  Q.,  J.  &  S.  97;  Coates  v.  Legard,  L.  R.  {19  Eq.)  56;  Wood- 
ward V.  Hall,  2  Tenn.  Ch.  I64 ;  Garner  v.  Neville,  35  Miss.  176 ;  Richards  v. 
Pierce,  52  Me.  560  ;  Ragsdale  v.  Holmes,  1  Rich.  {N.  S.)  91 ;  Beatty  v.  Hinck- 
ley, 17  Blatchf.  398 ;  nor  can  the  first  defendant  demur,  Manners  v.  Rowley,  10 
Sim.  470  ;  Butts  v.  Genung,  5  Paige  254;  see,  further,  Boyd  v.  Hoyt,  5  Paige 
65 ;  Swift  V.  Eckford,  6  Paige  22  ;  Vaughn  v.  Lovejoy,  34  Ala.  437 ;  Bobb  v. 
Bobb,  8  Mo.  App.  257  ;   Wood  v.  Olney,  7  Nev.  109. 
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against  him ;  that  Rehmer,  when  he  became  surety,  had  certain 
real  estate  in  the  town  of  Uniou,  described  in  the  bill,  but  that  he 
fraudulently,  and  t-o  hinder,  delay  and  defeat  his  creditors  of  their 
just  claims,  and  especially  the  complainant  of  his  claim  for  contri- 
bution, conveyed  it  away,  in  September,  1879,  and  the  like  alle- 
gations are  made  in  regard  to  Rooney,  who  is  said  to  have 
conveyed  away  property;  of  his  by  deed  dated  in  December, 
1878  (which  was  before  the  bond  was  given),  but  not  acknowl- 
edged or  recorded  until  April  11th,  1879,  four  days  after  the 
giving  of  the  bond.  The  bill  charges  that  both  Rehmer  and 
Rooney  have  other  property  which  they  conceal,  with  intent  to 
defraud  the  complainant  out  of  the  money  they  ought  to  contrib- 
ute. Rehmer  and  Rooney  have  answered.  Frick  has  filed  a 
general  demurrer.  It  is  urged,  in  his  behalf,  that  it  does  not 
sufficiently  appear  that  the  principal  is  insolvent.  The  bill 
states  the  fact  that  the  principal  has  fled  the  state,  and  (substan- 
tially) that  he  has  no  property  here,  so  far  as  the  complainant 
can  ascertain.     This  is  sufficient. 

It  is  also  urged  that  it  does  not  appear  that  the  complainant 
has  not  been  repaid  the  money  he  paid  on  the  execution.  He 
states  that,  under  the  pressure  of  an  execution  and  levy,  he  paid 
the  judgment,  and  that  he  has  requested  the  defendants  to  pay 
their  equitable  shares,  and  that  they  have  refused.  The  aver- 
ment that  the  complainant  has  not  been  repaid,  is  not  necessary. 
It  would,  perhaps,  have  been  more  exact  pleading,  to  have  made 
if,  but  the  plain  inference,  from  the  language,  is  that  the  money 

.One  defendant  cannot  demur  for  multifariousness,  on  the  ground  of  the  join- 
der of  another  defendant  who  does  not  object,  Roberts  v.  Roberts,  2  Phil.  5S4  ; 
Miller  v.  Jamison,  9  C.  E.  Or.  4^  ;  Warthen  v.  Brantley,  5  Oa.  571 ;  Bugbee  v. 
Sargent,  23  Me.  269  ;  Whitbeck  v.  Edgar,  2  Barb.  Ch.  106  ;  Cherry  v.  Monro,  Id^ 
618 ;  Crosby  v.  Berger,  4  Edw.  Ch.  210;  Barsfow  v.  Smith,  Walk.  (Mich.)  394} 
Toulmin  v.  Hamilton,  7  Ala.  362  ;  Gartland  v.  Dunn,  11  Ark.  720  ;  Christian  v. 
Crocker,  25  Ark.  327 ;  Payne  v.  Berry,  3  Tenn.  Ch.  154;  see  Great  Western 
Co.  V.  ^tna  Ins.  Co.,  40  Wis.  373  ;  Barney  v.  Latham,  103  U.  S.  215. 

As  to  the  necessary  averments  in  a  bill  in  equity  by  a  surety  against  his  co- 
sureties for  contribution,  Young  v.  Lyons,  8  Gill  162;  Wayland  v.  Tucker,  4 
Gratt.  267;  including  an  alleged  fraudulent  conveyance  by  them  to  escape 
liability,  Smith  v.  Rumsey,  33  Mich.  183. — Rep. 
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has  never  been  repaid.     Certainty  to  a  common  intent  is  enough 
in  chancery  pleading. 

The  demurrant  also  insists  that  the  bill  is  multifarious,  because 
of  the  allegations  touching  the  conveyances  by  Rehmer  and 
Roouey  of  their  property,  and  the  discovery  which  is  sought  as 
to  them.  He  is  not  required  to  answer  those  allegations,  and 
will  not  be  embarrassed  or  put  to  any  trouble  by  the  call  for  a 
discovery  from  Rehmer  and  Rooney.  This  objection  cannot  be 
sustained.     The  demurrer  will  be  overruled,  with  costs. 


Jeeome  Tayloe  et  al.,  executors  &c., 

V. 

Helen  Tolen  et  al. 

1.  Where  a  legatee  can  be  identified,  a  misnomer  will  not  defeat  his  bequest, 
as  where  legacies  were  given  to  testator's  nephews,  Harmon  Baldwin  and 
Joseph  Baldwin,  he  having  a  nephew  Samuel  Harbourne  Baldwin,  who  is 
usually  called  "  Harbourne,"  and  a  nephew  Josiah  M.  Baldwin,  usually 
called  "  Josie  ; "  and  so  of  partial  mistakes  in  the  titles  of  corporation  legatees. 

2.  A  provision  that  testator's  homestead  and  its  contents  be  left  undisturbed 
during  the  lifetime  of  Mrs.  C.  for  her  occupancy  and  use,  and  that  the  execu- 
tors pay  Mrs.  T.  $10  per  week  for  supplying  the  table  of  that  house  until 
January  1st,  1883,  ceased  on  Mrs.  C.'s  death  in  April,  1882,  and  Mrs.  T.'s  re- 
moval from  the  house  in  July,  1882. 

3.  Gifts  to  two  churches,  on  condition  that  "the  whole  debt  shall  be  re- 
moved," do  not  require  that  those  debts  must  be  discharged  independently  of 
and  before  their  respective  legacies  are  paid ;  but  the  legacies  may  be  used 
toward  payment  of  the  debts. 

4.  A  legacy  of  $2,500  to  pay  the  debt  on  a  chapel,  which  amounted  to  about 
$2,100,  and  which  testator  himself  paid  after  the  making  of  his  will,  is  thereby 
adeemed. 

5.  A  gift  "  to  the  Eochester,  N.  Y.,  Theological  Seminary,  and  to  Hamilton 
Theological  Seminary,  $10,000,"  is  a  gift  of  that  amount  to  each. 

6.  That  testator's  personal  estate  was  known  by  him  to  be  insufficient  to  pay 
all  the  legacies  given  in  his  will ;  that  he  requested  his  executors,  at  the  be- 
ginning of  the  will,  "to  carry  out  the  provisions  of  the  will  as  executors;" 
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that  he  directed  that  his  homestead  and  the  furniture  therein  be  left  undis- 
turbed during  the  lifetime  of  a  designated  beneficiary  ;  that  the  will  contains 
no  residuary  clause,  and  that  nearly  all  of  the  legacies  are  charities — Held, 
not  to  be  sufficient  evidence  of  an  intention  to  charge  the  legacies  on  tlie 
lands  undisposed  of  by  the  will. 


Bill  for  construction  of  will.  On  final  hearing  on  pleadings 
and  proofs. 

Jir.  C.  S.  Titsworth,  for  complainants. 

3Ir.  IV.  8.  Gummere,  for  defendants  Silvers  and  Belcher  and 
Samuel  O.,  Herbert  B.,  Samuel  H.  and  Josiah  M.  Baldwin. 

Mr.  S.  MoiTow,  Jr.,  for  Josiah  L.  Baldwin. 

Mr.  F.  S.  Fish,  for  Helen  Tolen  and  Madison  University  and 
other  corporation  legatees. 

Messrs.  E.  A.  d-  W.  T.  Day,  for  American  Baptist  Missionary 
Union  and  other  corporation  legatees. 

The  Chancellor. 

Harris  M.  Baldwin,  deceased,  late  of  Newark,  died  January 
9th,  1882,  leaving  a  will  dated  September  12th,  1881.  By  that 
instrument  he  first  states  that  he  "  makes  it  as  his  will  and 
requests  his  good  friends,  Jerome  Taylor  and  Henry  S.  Tolen, 

Note. — Under  a  gift  to  and  amongst  the  children  of  A  and  B,  they  take  as 
tenants  in  common  ;  but  under  a  gift  to  the  children  of  A  and  B  they  take  as 
joint  tenants,  ^  Jarm.  on  Wills  *25S,  *394,  notes;  Campbell  v.  Campbell,  4  Bro. 
C.  G.  15;  Morley  v.  Bird,  3  Ves.  629  ;  JSfoe  v.  Miller,  4  Stew.  Eq.  234. 

In  Telfair  v.  Howe,  3  Rich.  Eq.  235,  under  a  residuary  gift  "  to  the  American 
Bible  Society  of  New  York,  and  to  the  American  Missionary  Society  of  New 
York,"  the  former  having  been  shown  to  be  a  body  corporate  and  the  latter 
never  to  have  existed — Held,  that  the  former  was  entitled  to  a  moiety  of  the 
residue  only,  because  a  corporation  cannot  take  an  estate  in  joint  tenancy, 
either  with  another  corporation  or  with  a  natural  person,  and  therefore  testa- 
trix's next  of  kin  took  the  other  moiety.  See  Catholic  Church  v.  Offutt,  6  B, 
Mon.  535. 
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to  carry  out  its  provisions  as  executors."  He  then  directs  that 
the  house  in  Newark  which  he  then  occupied,  with  the  furniture 
it  contained,  be  left  undisturbed  during  the  life  of  his  mother-in- 
law,  Mrs.  Experience  Carap,  for  her  occupancy  and  use,  and 
directs  his  executors  to  pay  to  Mrs.  Helen  Tolen  $10  per  week 
for  supplying  the  table  of  that  house,  until  the  1st  day  of  Janu- 
ary, 1883.  He  then  gives  to  his  nephews  and  nieces,  Louisa 
Silvers,  Genevieve,  Annie  and  Joseph  Belcher,  Herbert,  "  Har- 
mon "  and  "Joseph"  Baldwin,  $3,000  each;  to  the  "South 
Baptist  Church  of  Kinney  street,"  $5,000  as  a  fund,  the  income 
of  which  shall  be  used  to  meet  the  current  expenses  of  the 
church ;  to  the  "  Fairmount  Baptist  Church,"  $2,500,  on  condi- 
tion that  the  whole  debt  shall  be  removed ;  to  the  "  Fifth  Bap- 
tist Church,"  $1,000,  "  on  the  same  condition  ; "  to  the  "  Newark 
City  Mission,"  $2,500,  "to  pay  the  debt  on  Belmont  Avenue 
Chapel ; "  to  the  "New  Jersey  Baptist  State  Convention,"  $1,000  ; 
to  the  "  New  Jersey  Baptist  Education  Society,"  $500,  and  to 
the  "  Ministers'  Fund  of  the  East  New  Jersey  Baptist  Association," 
$500;  to  the  "American  Baptist  Missionary  Union,"  $10,000; 
to  the  "  American  Baptist  Home  Mission  Society,"  $5,000 ;  to 
the  "  American  i>ublication  Society,"  $5,000 ;  to  the  "  Roches- 
ter, New  York,  Theological  Seminary  and  to  the  Hamilton 
Theological  Seminary,  $10,000."  His  executors  ask  for  a  con- 
struction of  the  will  as  to  some  of  the  legacies,  their  validity  &c., 
and  whether  the  legacies  are  charged  on  the  real  estate. 

The  testator  gives  to  his  nephews  and  nieces,  Louisa  Silvers, 
Genevieve,  Annie  and  Joseph  Belcher  and  Herbert,  Harmon 

In  Decamp  v.  Hall,  4^  Vt.  4^3,  a  testator  provided  as  follows :  "  I  gi»ve  and 
bequeath  to  my  son  John  the  use  of  $475  during  his  natural  life,  and  after  his 
decease  I  bequeath  said  legacy  of  $475  to  his  dons  George  and  Leander." 
Leander  died  after  the  testator  and  before  his  father,  John. — Held,  that  George 
took  the  whole  $475  by  survivorship. 

In  Trigg  v.  King,  1  Rand.  252,  the  bequest  was  "  to  my  nieces  E.  F.  and  E. 
M.  ten  thousand  dollars  in  twelve  months  after  marriage,  provided  they  are 
then  eighteen  years  of  age;  if  not,  at  the  age  of  eighteen." — Hdd,  that  while 
the  language  would  import  a  joint  interest,  i.  e.,  $5,000  to  each,  yet  the  im- 
probability that  they  would  marry  at  the  same  time,  or  arrive  at  the  age  of 
eighteen  at  the  same  period,  controlled  the  gift  and  made  each  niece  entitled 
to  $10,000.— Rep. 
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and  Joseph  Baldwin,  $3,000.  He  had  no  nephew  by  the  name 
of  Harm/)n  Baldwin  nor  any  by  the  name  of  Joseph  Baldwin. 
But  he  had  a  nephew  by  the  name  of  Samuel  Harbourne  Bald- 
win, who  is  usually  called  by  his  middle  name,  Harbourne.  He 
had  a  nephew  (brother  of  the  last-mentioned  one)  by  the  name 
of  Josiah  M.  Baldwin,  who  usually  goes  by  the  name  of  "  Josie." 
There  can  be  no  doubt  that  they  are  the  persons  meant  by  the 
gifts  to  "  Harmon  "  and  "  Joseph." 

The  gift  to  the  "  South  Baptist  Church  of  Kinney  street "  was 
intended  for  the  religious  corporation  in  Newark  (a  Baptist 
church)  named  "South  Baptist  Church,  Kinney  street."  The 
testator  was  a  member  and  deacon  of  that  church  for  many  years 
prior  to  his  death. 

By  the  "  Fairmount  Baptist  church  "  he  meant  the  church  in 
Newark  whose  corporate  name  is,  "  Fairmount  Baptist  Church 
of  the  city  of  Newark,  in  the  county  of  Essex  and  State  of  New 
Jersey."  He  was  interested  in  that  church,  and  contributed  to 
the  building  of  its  church  edifice.  It  is  commonly  known  by 
the  name  by  which  he  desi^ates  it.  The  legacy  to  the  "  Fifth 
Baptist  Church  "  was  intended  for  the  church  in  Newark  whose 
corporate  name  is,  "  The  Fifth  Baptist  Church  of  the  city  of 
Newark,  in  the  county  of  Essex  and  State  of  New  Jersey."  The 
testator  was  interested  in  that  church  also,  and  contributed  to  its 
funds.  According  to  the  testimony,  he  gave  the  lot  on  which 
its  church  edifice  was  built.  The  gift  to  the  "  Newark  City  Mis- 
sion "  was  intended  for  the  religious  corporation  in  Newark 
named  "Baptist  City  Mission."  The  testator  was  very  much 
interested  in  that  corporation  and  its  objects,  and  contributed  to 
its  funds.  Among  its  objects  was  the  support  of  a  chapel  which 
it  owned,  known  as  the  "  Belmont  Avenue  Chapel." 

The  testator  gives  a  legacy  to  "  the  ministers'  fund  of  the 
East  N.  Jersey  Baptist  Association."  The  East  New  Jersey 
Baptist  Association  is  a  corporation  by  that  name,  and  it  has 
established  a  fund  for  the  relief  of  disabled  ministers  and  min- 
isters' widows.  There  can  be  no  doubt  that  the  gift  was  in- 
tended for  that  corporation,  to  be  placed  by  it  in  that  fund.  In 
N.  Y.  Annual  Conference  &g.  v.  Clarkson^s  Exrs.,  4-  Sal.  Ch. 
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64.1,  it  was  held  that  a  bequest  to  the  "  New  York  Methodist 
Conference  Society  for  the  support  of  old  worn-out  preachers," 
was  intended  for  the  New  York  Annual  Conference  Ministers* 
Mutual  Assistance  Society,  and  it  was  decreed  that  it  be  paid 
over  accordingly.  In  Smith's  Exrx.  v.  First  Presb.  Ch.,  11  C. 
E.  Gr.  132,  it  was  held  that  a  bequest  to  the  board  of  ministe- 
rial relief  of  the  Presbyterian  Church  in  the  United  States  of 
America,  was  intended  for,  and  should  go  to,  the  trustees  of  the 
general  assembly  of  the  Presbyterian  Church  in  the  United 
States  of  America,  for  the  use  of  the  fund  for  disabled  ministers 
and  their  families.  In  Mason's  Exrs.  v.  Trustees  (fee,  12  C.  E. 
Qrr.  Jf,7,  gifts  to  the  Sunday-schools  of  two  churches,  for  certain 
specified  purposes,  were  ordered  paid  over  to  the  respective 
churches,  in  trust  for  those  purposes. 

The  bequest  to  the  "  American  Publication  Society  "  was  un- 
doubtedly intended  for  the  American  Baptist  Publication  Soci- 
ety. The  testator  probably  intended  to  write  the  latter  name, 
but  accidentally  wrote  only  part  of  each  of  the  words  Baptist 
and  Publication,  joining  them  together.  He  was  very  friendly 
to  the  American  Baptist  Publication  Society,  and  was  a  contribu- 
tor to  its  funds. 

The  bequests  to  the  "  Rochester,  N.  Y.,  Theological  Seminary  " 
and  the  "  Hamilton  Theological  Seminary  "  were  intended,  the 
one  for  the  New  York  Baptist  Union  for  Ministerial  Education 
(a  corporation  under  the  laws  of  the  state  of  New  York,  and 
located  in  the  city  of  Rochester,  in  that  state),  and  the  other  for 
Madison  University,  a  corporation  located  at  Hamilton,  in  that 
state.  The  former  has  established  and  owns  a  theological  semi- 
nary in  Rochester,  commonly  known  by  the  name  of  the  Roches- 
ter, N.  Y.,  Theological  Seminary.  It  is  the  only  theological 
seminary  in  the  city  of  Rochester.  Connected  with  the  Madison 
University  is  a  theological  seminary  of  the  Baptist  denomina- 
tion (the  only  theological  seminary  in  Hamilton),  commonly 
called  the  Hamilton  Theological  Seminary.  What  is  now  known 
as  Madison  University  was,  from  1822  to  1846,  when  it  was  in- 
corporated by  the  name  of  Madison  University,  known  as  the 
Hamilton  Literary  and  Theological  Seminary. 
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The  direction  is  to  the  executors  to  paj  Mrs.  Tolen  $10  a 
week,  for  supplying  the  table  of  the  testator's  house,  up  to  the 
1st  of  January,  1883.  This  was  intended  as  a  provision  for  the 
wants  of  the  testator's  mother-in-law  and  Mrs.  Tolen,  up  to  that 
date.  But  the  former  died  April  19th,  1882,  and  in  or  about 
July  following,  the  latter  removed  from  the  house  and  underlet 
the  property  for  a  nominal  rent.  Where  a  testator  leaves  a 
legacy  absolutely,  as  regards  his  estate,  but  restricts  the  legatee's 
mode  of  enjoying  it,  to  secure  certain  objects  for  the  benefit  of 
the  legatee,  upon  failure  of  such  objects,  the  absolute  gift  pre- 
vails. But  if  there  is  no  absolute  gift  as  between  the  legatee 
and  the  estate,  but  a  particular  mode  of  enjoyment  is  prescribed, 
and  that  mode  fails,  the  legacy  forms  part  of  the  testator's 
estate,  as  not  having,  in  such  case,  been  given  away  from  it. 
Wms.  on  Ex.  1288.  Here  the  gift  is  not  absolute  to  the  legatee, 
but  it  is  a  mere  direction  to  the  executors  to  pay  her  certain 
money  for  a  certain  purpose.  The  object  ceased  when  she  vacated 
the  house,  and  she  is  not  entitled  to  the  payments  for  any  time 
subsequent  thereto. 

The  gift  to  the  Fairmount  Baptist  Church  and  the  Fifth  Bap- 
tist Church  are  on  condition  that  "  the  whole  debt  shall  be  re- 
moved," and  the  question  is  asked  whether  the  payment  of  the 
entire  debt  of  the  church  is  a  condition  precedent  to  the  payment 
of  the  legacy.  It  is  not.  The  testator  does  not  impose  the  con- 
dition that  the  debt  shall  be  paid  in  full  before  the  legacy  is  pay- 
able, but  makes  the  gift  on  condition  that  the  whole  of  the  debt 
shall  be  removed.  He  does  not  prohibit  the  use  of  the  legacy 
towards  paying  the  debt.  Nor  does  he  designate  any  purpose  t® 
which  it  is  to  be  applied .  He  appears  to  have  contemplated  that 
it  would  be  used  toward  paying  the  debt,  and  to  have  intended 
that  it  should  not  go  to  the  church  unless  the  church  should  have 
paid  all  of  the  debt  except  so  much  as  the  bequest  would  pay.  His 
object  was  thus  to  secure  the  payment  of  the  entire  debt.  The 
churches  should  each  be  required  to  raise  the  money  to  pay  all 
of  its  debt,  except  the  amount  of  the  legacy,  within  a  reasonable 
time.     Sixty  days  will  be  a  reasonable  period. 

The  testator  gives  to  the  City  Mission  $2,500  to  pay  the  debt 
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on  Belmont  Avenue  Chapel.  After  the  making  of  the  will  he 
himself  paid  off  the  debt,  which  was  about  $2,100.  If  a  testa- 
tor who  has  given,  by  his  will,  a  legacy  for  a  specified  particular 
purpose,  himself  afterwards  executes  the  purpose  in  his  lifetime, 
he  is  presumed  to  have  intended  to  cancel  the  legacy,  which  is 
held  to  be  adeemed.  Gres.  Eq.  Ev.  298 ;  Bop.  on  Leg.  381. 
Here  the  legacy  was  given  expressly  to  pay  the  debt,  and  the 
testator  himself  afterwards  paid  off  the  debt.  The  bequest,  there- 
fore, must  be  held  to  be  wholly  adeemed  or  satisfied. 

The  will  gives  "  to  the  Rochester,  N.  Y.,  Theological  Semi- 
nary "  and  to  "  Hamilton  Theological  Seminary  $10,000,"  and  a 
question  is  raised  on  this  bequest  whether  the  legacy  is  of 
$10,000  to  both,  or  of  that  sum  to  each.  It  is  of  $10,000  to 
€ach  and  not  of  that  sum  to  the  two.  The  testator  does  not  say, 
I  give  to  the  two  $10,000,  but  to  one,  and  [also]  to  the  other 
that  sum. 

It  remains  to  consider  the  question  whether  the  legacies  are 
charged  on  the  land.  The  rule  on  the  subject  is  familiar.  Per- 
sonal estate  is  the  primary  fund  out  of  which  legacies  are  payable, 
and  the  real  estate  is  not  charged  with  the  payment  of  them  un- 
less the  testator  intended  it,  and  that  intention  must  be  either  ex- 
pressly declared  or  fairly  and  satisfactorily  inferable  from  the 
language  and  dispositions  of  the  will.  Here  there  is  no  express 
declaration  of  such  an  intention.  It  is  urged,  however,  that  it  is 
to  be  inferred  from  the  fact  that  the  testator's  personal  estate  was, 
and  was  known  to  him  to  be,  insufficient  to  pay  the  legacies,  and 
hence  it  is  argued  that  he  must  have  intended  that  the  real  estate 
should  be  charged  therewith  ;  that  he  requests  his  executors  to 
"  carry  out  the  provisions  of  the  will  as  executors ; "  thus,  it  is 
said,  making  it  incumbent  on  them  to  pay  the  legacies,  and  giv- 
ing them  power  over  all  his  estate  for  the  purpose ;  that  he 
directs  that  his  house  and  the  furniture  therein  be  left  undis- 
turbed during  the  life  of  his  mother-in-law,  thus  showing,  it  is 
insisted,  that  he  intended  that  his  executors  should  have  control 
over  his  real  property ;  and,  further,  that  the  will  contains  no 
residuary  clause,  from  which  it  is  argued  that  he  intended  that 
all  his  estate  should  be  devoted  to  the  payment  of  the  legacies. 
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It  is  also  urged  that  the  character  of  the  bequests  indicates  his 
intention  to  charge  them  on  the  land. 

The  legacies,  not  including  anything  on  account  of  the  direc- 
tion to  pay  Mrs.  Tolen  for  supporting  the  table,  or  the  $2,500 
for  the  Newark  City  Mission,  and  reckoning  the  gifts  to  the  two 
theological  seminaries  at  $20,000,  amount  to  $71,500,  while  the 
personal  estate  amounts  to  only  $50,048.53.     The  real  estate  is 
valued  at  about  $25,000  altogether.     It  appears  from  the  testi- 
mony that  in  the  latter  part  of  June  or  1st  of  July,  1881,  about 
six  months  before  the  will  under  consideration  was  executed,  the 
testator  made  a  will,  which  he  afterwards  destroyed,  in  which  he 
gave  the  same  legacies  to  the  same  legatees,  with  one  exception. 
The  legacies  amounted  altogether  to  the  sum  of  about  $75,000. 
At  that  time,  he  had  a  memorandum  of  his  personal  and  real 
estate,  with  the  value  thereof,  which  was  about  $90,000,  reckon- 
ing his  real  estate  at  $35,000,  and  he  said  that  the  property 
would  pay  the  legacies  and  leave  a  "  leeway,"  as  he  called  it,  of 
about  $10,000.     That  memorandum  is  not  produced ;  it  cannot 
be  found.     The  testator  does  not  appear  to  have  had  it  or  to 
have  referred  to  it  when  the  last  will  was  executed.     The  most 
that  is  to  be  said  on  this  point  is  that  he  may  have  been,  and 
probably  was  when  he  made  his  will,  aware  of  the  fact  that  hi& 
personal  estate  would  not  be  sufficient  to  pay  the  legacies.     His 
request  to  his  executors,  at  the  beginning  of  the  will,  "  to  carry 
out  the  provisions  of  the  will  as  executors  "  is  of  no  significance. 
It  is  a  mere  request  that  they  would  act  as  executors.     Nor  is 
there  in  the  fact  that  he  directs  that  his  house  and  furniture  re- 
main undisturbed  during  the  lifetime  of  his  mother-in-law,  any 
evidence  of  his  intention  to  charge  the  land  with  the  legacies. 
He  does  not  thereby  confer  any  power  on  his  executors  over  his 
real  estate.     The  provision  gives  to  the  mother-in-law  the  use 
of  the  house  and  furniture  for  life.     He  neither  directly  nor  in- 
directly gives  the  executors  any  power  to  dispose  of  his  real 
estate,  nor   any  control    over  it.      That   the  will   contains   no 
residuary  clause  is  not  evidence  of  an  intention  to  charge  the 
land  with  the  legacies.     Nor  is  there  any  evidence  of  it  in  the 
character  of  the  legacies,  that  they  are  almost  entirely  charitable. 
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In  Leigh  v.  Savidge,  1  MeCart.  12^,  some  of  the  circum- 
stances wiiich  are  urged  in  this  case  combined,  but  in  greater 
force,  to  show  tliat  the  testator  intended  to  charge  the  legacies  on 
the  land,  but  they  were  held  to  be  insufficient.  There  the  tes- 
tator, who  had  no  descendants  and  no  inheritable  blood,  gave 
legacies  which  amounted,  as  he  knew,  to  over  $2,000  more  than 
his  personal  estate.  He  gave  a  house  and  lot  to  his  wife  for 
life,  directing  that  at  her  death  it  should  be  sold  and  the  pro- 
ceeds of  sale  divided  among  four  legatees  whom  he  named.  He 
had  four  other  parcels  of  land^  containing  over  fifty-five  acres, 
of  which  he  made  neither  dispo?'tion  nor  even  mention  in  the 
will.  After  the  will  was  written,  and  before  it  was  executed,  he 
requested  the  scrivener  who  drew  it  and  who  was  one  of  the 
witnesses,  to  run  over  the  addition  which  he  (the  testator)  had 
made  of  the  amounts  of  the  legacies  to  see  if  it  had  been  cor- 
rectly made.  At  the  same  time,  he  had  in  his  hand  a  memo- 
landum  containing  the  names  of  the  legatees  and  the  amounts 
of  their  respective  legacies.  On  it  he  had  set  down  his  personal 
property  with  a  valuation  tiiereof,  and  the  number  of  acres  of 
his  real  estate,  not  including  what  was  given  to  his  widow,  with 
a  valuation  thereof.  He  asked  the.  scrivener's  opinion  as  to  the 
valuation  of  the  land,  whether  he,  the  testator,  had  put  it  too 
high.  The  scrivener  told  him  No,  that  the  land  was  worth  that 
amount  at  that  time,  and.  that  the  amount  of  the  valuation  of  his 
estate,  real  and  personal,  not  including  what  was  given  to  his 
widow,  overbalanced  the  amount  of  the  legacies  by  some  $200 
or  $300,  which,  the  testator  said,  would  pay  the  expenses  of  set- 
tling the  estate.  The  personal  property  in  the  memorandum  was 
not  sufficient  by  about  $2,000  to  pay  the  legacies,  and  the  real  estate 
therein  was  valued  at  about  that  sum.  The  testator's  object  in 
making  the  valuation  of  the  real  estate  was  to  see  if  he  had  prop- 
erty enough  to  pay  the  legacies.  He  said  he  did  not  want  to  will 
away  more  than  he  had  property  to  pay.  He  also  said  that  the 
real  estate  which  he  had  mentioned  (that  which  was  in  the 
memorandum)  would  have  to  be  sold,  and  he  wanted  to  know  if 
he  had  overvalued  it.     The  scrivener  also  testified  that  he  sup- 
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posed  that  an  expression  at  the  close  of  the  will,  "giving  the 
executors  all  power  necessary  to  execute  that  am[)le  trust," 
authorized  the  executors  to  sell  the  real  estate,  which  was  the 
desire  and  intention  of  the  testator,  and  that  had  he  not  so  sup- 
posed he  would  have  endeavored  to  express  the  wishes  of  the 
testator  more  distinctly,  and  would  have  mentioned  the  fact  to 
him.  There  the  testator  "  invested  his  executors  with  all  power 
necessary  to  execute  that  ample  trust,"  and  this  investiture  was  at 
the  close  of  the  instrument,  while  here  there  is  a  simple  request, 
not  at  the  end  but  in  the  beginning  of  the  will  and  before  mak- 
ing any  disposition  of  his  property,  that  the  executors  will 
"  carry  out  the  provisions  of  the  will  as  executors."  There  the 
testator,  when  he  made  his  will,  had  a  memorandum  of  his 
estate,  both  real  and  personal,  and  compared  the  amount  of  the 
valuation  thereof  with  the  amount  of  the  legacies,  while  here  he 
had  no  such  memorandum  and  made  no  such  comparison  when 
he  made  the  will,  though  he  had  such  a  memorandum  and  made 
such  a  comparison  when  he  made  a  former  will  six  months 
previously.  There,  as  here,  there  was  no  residuary  clause. 
There,  as  here,  the  testator  left  part  of  his  real  property  undis- 
posed of  by  any  devise.  It  was  held  in  that  case,  that  as  against 
heirs  the  legacies  would  not  be  held  to  be  chargeable  on  the  land, 
but  as  against  the  state  they  were.  The  testator  in  that  case,  as 
before  stated,  had  no  descendants  and.no  heritable  blood,  and 
there  was,  therefore,  no  one  to  whom  in  case  of  intestacy  his  ?eal 
estate  could  descend,  and  the  land  must  escheat  to  the  state.  In 
White  V.  Olden,  3  Gr.  Cfi.  34^,  the  testator,  after  numerous 
legacies,  gave  all  the  remainder  of  his  estate,  both  real  and 
personal,  after  payment  of  all  his  just  debts  and  the  expense 
of  executing  his  will,  to  his  four  cousins.  The  character  of  tli« 
legacies,  which  the  chancellor  said  were  of  no  ordinary  character, 
were  objects  of  affection  and  charity,  near  the  testator's  heart  and 
evidently  the  principal  and  grand  objects  he  had  in  view  (the 
testator  there,  as  here,  left  no  descendants),  tended  strongly  to 
the  decision  that  the  testator  intended  to  charge  the  legaci-es  on 
his  real  estate,  and  this  court  so  decreed,  but  the  decree  was 
reversed  {Olden  v.  White,  1  Hal    Ch.  629)  by  the  court  of 
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errors  and  appeals,  as  appears  by  a  note  to  the  report  of 
the  case.  In  Massaker  v.  Massaker,  2  Beas.  S64-,  the  testator, 
when  he  made  his  will,  had  no  personal  estate  to  pay  the  legacies, 
but  had  real  estate  not  devised  or  mentioned  in  the  will.  It 
was  held  that  the  legacies  were  not  charged  on  the  land.  Said 
the  court  in  Johnson  v.  Poulson,  5  Stew.  Eq.  390 :  "  Such,  how- 
ever, is  the  presumption  against  a  charge,  unless  distinctly 
imposed,  that  though  the  insufficiency  of  the  personal  estate  to 
pay  legacies  when  so  made  to  appear  creates  a  strong  impression 
in  favor  of  an  intention  to  charge  them,  yet  standing  alone  it  is 
not  enough  as  against  heirs  to  effect  such  a  charge."  In  this 
case  there  is,  in  fact,  nothing  except  such  insufficiency  in  favor 
of  the  charge.  The  land  is  not  liable  for  the  payment  of  the 
legacies. 


Roberta  S.  Kinxey  et  al. 

V. 

Peter  E.  Emery  et  al. 

A  legatee  alleged  that  by  means  of  false  representations  made  to  her,  she 
had  been  induced  to  withdraw  her  caveat  to  the  probate  of  the  will,  which  wa3 
thereupon  admitted  to  probate. — Held,  that,  as  her  bill  showed  that  the  repre- 
sentations had  been  made  to  her  by  persons  not  interested  in  the  estate,  and  that 
no  person  interested  therein  was  chargeable  with  them,  it  should  be  dismissed. 


Bill  for  relief.     On  objections  to  the  bill. 

Mr.  H.  A.  Fluck,  for  the  objections. 

Mr.  W.  A.  Cotter,  contra. 

The  Chancellor. 

The  bill  is  filed  to  set  aside  the  probate  of  a  will  and  codicil 
thereto  (both  dated  in  February,  1878)  of  Mrs.  Margaret  V. 
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Stewart,  late  of  the  city  of  New  Brunswick,  and  to  administer 
the  estate  of  the  testatrix  in  this  court.  The  complainants  are 
Roberta  S.  Kinney  (the  daughter  of  the  testatrix)  and  her  hus- 
band, and  the  defendants  are  Peter  E.  Emery,  the  executor,  in 
his  individual  capacity,  and  Charles  R.  Stewart,  Mrs.  Kinney's 
brother.  Mrs.  Kinney  and  her  brother  are  the  only  children  of 
the  testatrix.  The  will  provides  for  the  division  of  the  estate 
into  two  parts,  one  for  each  of  the  children  (the  sou's  to  be  $1,000 
more  than  that  of  the  daughter),  to  be  invested,  and  the  net  in- 
terest paid  over  to  them,  respectively,  for  life,  and  at  their  re- 
spective deaths  the  principal  to  go  to  their  respective  children, 
with  a  limitation  over  of  the  son's  share  in  case  of  his  death 
without  leaving  issue,  to  the  daughter  for  life,  with  remainder  to 
her  children.  The  codicil  provides  that  the  principal  shall  be 
paid  over  to  the  son  and  daughter,  respectively,  when  they  reach 
the  age  of  forty  years,  and  that  if  the  son  should  die  before  at- 
taining that  age,  the  whole  of  the  principal  shall  be  paid  to  the 
daughter  when  she  shall  attain  to  that  age.  The  bill  alleges  that 
Mrs.  Kinney  filed  a  caveat  against  admitting  the  will  to  probate  ; 
that  while  the  trial  of  the  question  whether  the  will  should  be  so 
admitted  was  in  progress  before  the  Middlesex  orphans  court, 
Dr.  Skillraan,  at  whose  house  she  then  was,  told  her  that  if  she 
prosecuted  the  suit  she  would  get  nothing — that  the  sympathy  of 
the  court  was  with  the  proponent,  that  her  lawyer  was  surprised 
that  she  should  wish  to  go  on  with  the  case,  and  that  Mr.  Daniel 
R.  Boice,  a  lawyer  of  New  Brunswick  (with  whom  she  was  well 
acquainted,  and  in  whom  she  had  great  confidence),  had  told  him 
that  she  could  not  succeed  in  her  contest,  that  there  was  no  hope 
of  success.  The  bill  staties  that  Dr.  Skillman  also  said  that  there 
was  no  way  by  which  she  could  get  anything  out  of  the  estate 
unless  she  should  withdraw  the  caveat  and  permit  the  will  to  be 
proved,  and  then,  the  property  having  come  to  the  hands  of  the 
executor,  he.  Dr.  Skillman,  would  file  a  bill  for  services  against 
the  estate,  which  the  executor  would  pay,  and  that  when  he 
should  have  received  the  money  he  would  divide  it  with  her, 
all  of  which  statements,  the  bill  says,  she  afterwards  found  to  be 
false  in   every  respect.     The  bill  also  states  that  Mrs.  Kinney 
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Avithdrew  her  caveat,  and  that  thereupon  the  will  was,  in  Janu- 
ary, 1882,  admitted  to  probate.  It  also  states  that  the  executor 
*'  persuaded  her "  to  withdraw  her  opposition  to  the  will,  by 
promising  that  he  would  make  her  comfortable  for  the  time  being 
(the  bill  says  the  coraplaiuauts  were  in  straitened  circumstances), 
and  that  ss  to  the  future  he  would  not  see  her  want ;  that  if  the 
money  of  the  estate  could  be  used  for  the  benefit  of  her  children 
during  her  lifetime  it  should  be  given  to  them  through  her,  and 
that  as  he  would  not  be  under  bonds  as  executor  he  could  afford 
to  be  liberal  with  the  funds  of  the  estate.  The  bill  alleges  that 
he  well  knew  that  he  could  not,  if  the  will  should  be  admitted  to 
probate,  use  any  of  the  money  except  as  directed  by  the  will. 

There  is  no  connection  stated  or  shown  in  the  bill  between  the 
statements  made  to  her  by  Dr.  Skill  man  and  those  made  by  the 
executor.  There  is  no  charge  or  even  suggestion  of  culpability 
or  responsibility  in  the  premises  on  the  part  of  her  brother.  The 
case,  as  made  by  the  bill,  is  that  she  was  induced  by  false  state- 
ments made  by  Dr.  Skillman,  and  solicitations  and  importunities 
by  him  and  his  wife,  and  promises  made  by  the  executor,  to  with- 
draw her  opposition  to  the  will.  The  bill  does  not  state  that  Mr. 
Boice  was  her  proctor  or  counsel  in  the  suit  over  the  will,  or  her 
adviser  in  the  matter  in  any  way,  but  the  inference  from  the 
statements  of  the  bill  is  that  he  was  not. 

The  promises  made  by  the  executor  were  to  the  effect  that  he 
would  favor  her  in  his  administration  of  his  trust  under  the 
will  so  far  as  he  could,  and  that  in  view  of  the  fact  that  as  exec- 
utor he  would  not  be  required  to  give  security,  he  would  be  able 
to  deal  more  liberally  with  her  than  a  strict  discharge  of  his 
duty  would  demand.  In  other  words,  he  promised  her  that  if 
she  would  withdraw  her  opposition,  he  would  favor  her  in  his 
administration  unlawfully.  She  now  complains  that  he  could 
not  lawfully  do  as  he  promised.  If  she  understood  that  his 
promise  was  to  extend  to  her,  in  violation  of  his  duty,  favors  to 
which  she  was  not  entitled,  she  surely  cannot  be  heard  to  set  up 
the  promise  as  a  fraud  upon  her.  The  plain  inference  is  that 
had  he  violated  his  trust  to  favor  her,  she  would  not  now  be 
endeavoring  to  set  aside  the  probate.     The  solicitations  and  im- 
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portunities  of  Dr.  Skillman  and  his  wife  were  those  of  persons 
whom  she  believed  to  be  her  friends.  Neither  Dr.  Skillman 
nor  his  wife  had  any  interest  under  the  will  or  codicil.  The 
bill  prays  that  the  decree  admitting  the  will  to  probate  may  be 
set  aside  ;  that  Mrs.  Kinney  and  her  brother  may  be  decreed  to 
be  the  only  persons  entitled  to  the  estate  of  the  testatrix  and  in- 
vested with  the  same  rights  with  which  they  would  have  been 
invested  if  the  will  had  not  been  admitted  to  probate ;  that  so- 
far  as  the  will  in  question  is  concerned,  their  mother  may  be  de- 
creed to  have  died  intestate ;  that  the  executor  may  be  decreed  to 
hold  the  estate  in  trust  for  Mrs.  Kinney  and  her  brother ;  that 
all  of  Mr.  Emery's  acts  under  the  will  affecting  their  interests 
may  be  declared  of  no  effect  so  far  as  they  may  operate  injuriously 
to  those  interests ;  that  he  may  account  for  and  pay  over  tlie 
estate  to  them  ;  that  the  letters  testamentary  may  be  revoked  and 
annulled,  and  that  the  executor  may  be  enjoined  from  further 
intermeddling  with  the  estate,  and  may  be  required  to  give 
security  to  pay  over  what  he  has  received. 

Considering  the  bill  as  one  to  set  aside  the  probate  for  fraud 
in  obtaining  it  (the  bill  could  not  be  maintained  on  any  other 
ground),  and  disregarding  the  delay  in  bringing  the  suit,  for 
which  delay  the  complainants  offer  the  excuse  of  poverty,  the 
case  made  would  by  no  means  justify  the  desired  judicial  action. 
The  ground  for  contesting  the  will  appears  to  have  been  that  it 
was  not  signed  either  by  or  on  behalf  of  the  testatrix,  either  be- 
fore or  at  the  time  when  the  witnesses  signed  their  names  to  it. 
This  court  has  no  jurisdiction  of  the  question  whether  the  will 
was  properly  executed  or  not.  Trustees  v.  Wilkinson,  9  Stew. 
Eq.  llf.!.  It  may  not  be  amiss  to  remark  that  the  alleged  defect 
in  execution  was  in  the  will.  The  codicil  confirms  the  will. 
Nothing  is  said  in  the  bill  as  to  the  execution  of  that  instrument. 
The  statements  of  the  bill  as  to  the  alleged  fraud  in  obtaining 
probate  are  not  such  as  to  warrant  a  decree  setting  the  probate 
aside.  It  does  not  appear  that  any  one  interested  in  the  estate 
under  the  will  made  any  false  representation  to  Mrs.  Kinney  on 
the  subject.  What  the  executor  said  to  her,  as  she  states  it^ 
would  not  justify  the  conclusion  that  the  probate  was  obtained 
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by  fraud.  False  representations  made  to  her  by  persons  not  in- 
terested in  the  matter,  and  with  which  no  person  interested  in 
the  estate  is  chargeable,  cannot  constitute  a  ground  for  such  an 
adjudication.  And  it  may  be  observed,  though  it  is  not  im- 
portant under  the  circumstances  of  this  case,  that  Mrs.  Kinney 
was  not  inops  consilii.  She  had  a  proctor  in  the  suit  in  the 
orphans  court.  Her  brother  does  not  appear  to  have  made  any 
statement,  nor  to  have  taken  any  action  in  the  matter.  The  ob- 
jections to  the  bill  are  well  founded.     It  will  be  dismissed,  with 


Matthew  A.  Van  Winkle,  assignee. 


V, 


Washington  B.  Williams,  assignee  &c.,  et  al. 

One  who  advances  money  to  another,  to  enable  him,  therewith,  to  make  a 
loan  to  a  third  party  on  the  security  of  an  equitnble  mortgage,  is  not  entitled 
to  subrogation  merely  on  the  ground  that  he  so  advanced  the  money. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr,  C.  L.  Corbin,  for  complainant. 

Mr.  S.  H.  Little,  for  C.  H.  Isham,  trustee. 

Mr.  W.  B.  Williams,  in  pro.  pers. 

The  Chancellor. 

This  suit  is  brought  by  Matthew  A.  Van  Winkle,  assignee, 
for  th«  benefit  of  creditors  under  assignment  made  in  New  York, 
of  the  New  York  firm  of  M.  Armstrong  &  Sons  and  of  Mat- 
thew Armstrong  and  William  Armstrong  (members  thereof), 
individually,  against  Washington  B.  Williams,  assignee  of  Mat- 
thew Armstrong,  under  assignment  made  here  for  the  benefit  of 
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his  creditors,  and  William  Armstrong  and  Charles  H.  Isham, 
executors  and  trustees  of  and  under  the  will  of  John  Armstrong, 
deceased.  The  object  is  to  compel  the  New  Jersey  assignee  of 
Matthew  Armstrong  to  pay  to  the  complainant,  assignee  of  M. 
Armstrong  &  Sons,  $4,000,  and  interest  thereon  from  September 
4th,  1880,  which  sum,  the  complainant  alleges,  was  then  ad- 
vanced by  the  firm  for  the  estate  of  Joim  Armstrong,  under  the 
following  circumstances :  On  that  day,  Matthew  Armstrong, 
being  desirous  of  obtaining  a  loan  of  $4,000,  applied  for  it  to 
the  confidential  clerk  (the  complainant)  of  the  firm,  and  referred 
him  to  William  Armstrong  for  information  and  direction  on  the 
subject.  The  latter  stated  to  the  clerk  that  the  firm  was  unwill- 
ing to  lend  the  money  to  Matthew  (who  was,  as  before  stated,  a 
member  of  the  firm,  but  had  overdrawn  his  account  of  profits 
therein),  but  that  Matthew  was  going  to  give  a  mortgage  on 
property  in  Greenville,  in  Hudson  county,  in  this  state,  to  the 
estate  of  John  Armstrong,  and  directed  the  clerk  to  give  the 
firm's  check  for  the  money  (which  was,  he  said,  to  be  refunded 
to  it  by  the  estate),  and  take  the  receipt,  and  carry  the  receipt 
as  cash,  in  his  (the  clerk's)  accounts,  not  making  any  charge  of 
it  in  the  books,  inasmuch  as  it  was  to  be  so  refunded.  The  clerk 
gave  the  check  (on  which  Matthew  Armstrong  obtained  the 
money)  and  took  the  receipt,  which  was  as  follows : 

"  New  York,  September  4th,  1880. 

"Received  from  estate  of  John  Armstrong,  four  thousand  dollars,  on  account 
of  bond  and  mortgage  to  be  executed  on  school-house  property  on  Danforth 
avenue,  Greenville,  New  Jersey, 

"$4,000.  Matthew  Armstrong." 

The  complainant  alleges  that  the  money  was  never  refunded 
to  the  firm,  and  he  now  claims  that,  as  assignee  of  the  firm,  he 
is,  in  equity,  entitled  to  the  security  of  the  equitable  mortgage, 
of  which  the  receipt  is  the  evidence.  There  was,  when  the 
transaction  took  place,  a  large  sum  of  money  ($85,000)  of  the 
estate  of  John  Armstrong  in  the  hands  of  the  firm.  Mr.  Isham, 
one  of  the  trustees  and  executors  of  and  under  the  will  of  John 
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Armstrong,  insists  that  the  estate  is  entitled  to  the  benefit  of  the 
mortgage,  and  has  filed  his  cross-bill  for  relief,  accordingly. 

William  Armstrong,  who,  it  will  be  remembered,  was  one  of 
the  executors  of  John  Armstrong,  as  well  as  a  member  of  the 
firm,  was  the  person  by  whom  the  loan  in  question  was  made. 
It  appears  clearly,  by  his  own  testimony,  as  well  as  otherwise, 
that  he  was  not  willing  to  make  the  loan  from  the  funds  of  the 
firm,  and  made  it  for  and  on  account  of  the  estate.  The  receipt 
itself  might  well  be  regarded  as  conclusive  proof  on  this  head. 
The  reason  why  he  did  not,  when  the  loan  was  made,  permit  his 
bookkeeper  to  charge  the  money,  on  the  books  of  the  firm,  to 
the  estate,  was  the  fact  that  he  did  not  then  know,  exactly,  how 
the  account  with  the  estate  stood.  He  seems  to  have  acted  on 
the  idea  that  there  was  an  agreement  between  the  firm  and  John 
by  which  the  estate  of  the  latter  was  under  obligation  to  keep 
$100,000  in  the  hands  of  the  firm,  at  the  risk  of  the  business, 
and  he  says,  in  substance,  that  he  intended  that  the  estate  should 
repay  the  $4,000  to  the  firm,  if  it  should  turn  out  that  the  credit 
of  the  former,  on  the  books  of  the  latter,  did  not  exceed  $100,- 
000,  but  if  it  should  be  found  to  exceed  that  sum  to  the  amount 
of  the  $4,000,  that  the  amount  should  be  charged  to  the  estate, 
on  the  books  of  the  firm,  and  if  it  exceeded  $100,000  by  a  less 
amount  than  $4,000,  that  then  the  estate  should  be  charged  with 
that  excess,  and  pay  the  firm  the  balance  of  the  $4,000.  But 
he  was  in  error  as  to  the  terms  on  which  the  $100,000  which 
John  placed  in  the  hands  of  the  firm,  were  held  by  it.  They 
were  not  held  subject  to  the  risks  of  the  business,  but,  as  appears 
by  the  written  agreement,  were  left  with  the  firm,  subject  to 
John's  order.  The  agreement  is  in  writing,  and  it  is  that  that 
amount  (it  was  the  sura  paid  to  him  by  Matthew  and  William, 
for  his  interest  in  the  firm)  should  be  placed  to  his  credit  on  the 
books  of  the  firm,  subject  to  his  order,  and  that,  so  long  as  the 
firm  should  have  the  use  of  it,  it  should  pay  interest  thereon,  at 
a  specified  rate.  The  $4,000  actually  paid  to  Matthew  were  due 
to  John's  estate  from  the  firm,  and  whether  they  be  regarded  as 
so  much  paid  on  account  of  the  indebtedness  of  the  firm  to  the 
estate,  oi*  (as  William  seems  to  have  regarded  the  transaction)  as 
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a  temporary  loan  to  the  estate  by  the  firm,  the  estate  is,  in  either 
case,  entitled  to  the  security.  In  the  latter  aspect  of  the  matter, 
the  firm  lent  the  estate  $4,000,  to  lend  to  Matthew,  on  the  account 
of  the  estate,  and  the  estate  is  entitled  to  the  mortgage,  while 
the  firm  must  look  to  the  estate  for  repayment  of  the  loan,  and 
has  no  claim  upon  the  mortgage.  Had  the  executor  been  another 
person  than  William,  and  had  the  latter,  acting  for  the  firm, 
lent  to  the  former  $4,000,  to  lend  to  Matthew  on  mortgage  secu- 
rity, it  could  not  be  doubted  that  the  firm  would  have  no  right 
to  the  mortgage.  The  case  is  not  changed  by  the  fact  that  Wil- 
liam was  at  once  the  acting  executor,  who  invested  the  money, 
and  the  member  of  the  firm  who  lent  it,  to  enable  the  estate  to 
make  the  investment,  nor  by  the  fact  that  the  mortgage  is  a 
merely  equitable  one. 

The  written  agreement  to  give  a  mortgage,  the  money  havi^ng 
been  advanced  upon  the  faith  of  the  security  of  it,  is  an  equita- 
ble mortgage.  There  will  be  a  decree  that  the  New  Jersey 
assignee  of  Matthew  Armstrong  pay  to  the  executors  of  John 
Armstrong,  out  of  the  proceeds  of  the  sale  of  the  property  men- 
tioned in  the  receipt,  and  therein  designated  as  the  school-house 
property,  on  Danforth  avenue,  Greenville,  New  Jersey,  which 
passed  to  that  assignee  under  the  assignment  to  him,  $4,000, 
with  lawful  interest  from  the  time  of  making  the  loan.  The 
complainant  has  no  claim  against  John  Armstrong's  estate,  for 
or  in  respect  of  the  $4,000,  except  as  they  are  to  be  regarded  as 
payment  of  that  amount  to  John  Armstrong's  estate,  on  the  day 
of  the  making  of  the  loan.  The  complainant  is  to  pay  costs  t<> 
the  answering  defendants. 
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David  W.  Oliver  et  al. 

V. 

The  New  York  Bay  Cemetery  Company. 

Defendants,  thirty  years  ago,  changed  the  course  of  a  natural  stream  of  water 
that  ran  through  defendants'  land  and  drained  complainants'  lands,  and  sub- 
stituted therefor  a  sewer,  presumably  by  consent  of  the  owner  of  complainants' 
lands.  They  have  obstructed  the  sewer  and  recently  built  an  embankment 
near  the  complainants'  line  so  as  to  back  the  water  on  complainants'  said  lands. 
— Held,  that  this  court  would  compel  them  to  remove  the  embankment,  and 
either  to  restore  the  natural  stream  to  its  original  course  or  to  remove  the  ob- 
structions from  the  sewer  and  rebuild  it,  although  there  is  an  allegation  that 
if  either  be  done  the  water  will  be  discharged  on  the  lands  of  other  persons, 
and  also  that  the  defendants  are  pecuniarily  unable  to  do  either. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  L.  Abhetty  for  complainants. 
Mr.  W.  A.  Lewis,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  by  David  W.  Oliver  and  others,  owners 
of  land  within  the  corporate  limits  of  Jersey  City,  adjoining 
lands  of  the  New  York  Bay  Cemetery  Company,  lying  within 
the  same  municipal  bounds,  to  obtain  the  benefit  of  an  ancient 
-water-course  (or  a  substitute  therefor)  which  the  complainants 
allege  ran  immemorially,  up  to  the  time  of  the  stoppage  thereof 
by  the  defendants,  over  the  land  of  the  latter,  and  thus  drained 
the  complainants'  land  of  the  surface  and  other  water  which  fell 
and  gathered  thereon.  The  injury  complained  of  is  the  stopping 
up,  in  the  first  place,  by  the  defendant,  of  a  sewer  which  it  many 
years  ago  built  and  substituted  for  the  water-course;  and  the 
building,  in  the  next  place,  of  an  embankment  in  1881  across 
what  once  was  the  bed  of  the  stream,  whereby  the  flow  of  the 
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water  over  the  defendant's  land  was  almost  entirely  stopped  and 
the  water  backed  up  on  the  complainants'  property.  The  bill 
states  that  from  time  immemorial  the  premises  of  the  parties 
have  been  traversed  by  a  brook  running,  in  a  well-defined  course, 
from  north  to  south  to  and  finally  terminating  at  and  in  the 
Morris  canal ;  that  the  brook  served  as  a  drain  for  the  surface 
and  other  water  which  collected  on  the  complainants'  premises ; 
that  until  the  committing  by  the  defendants  of  the  acts  com- 
plained of,  the  lands  of  the  complainants  fully  enjoyed  the 
privilege  of  such  drainage  by  the  brook,  whose  channel  was  their 
only  means  of  such  drainage ;  that  more  than  twenty  years  ago 
the  defendant,  for  the  purpose  of  relieving  its  land  from  the 
burthen  of  the  waters  of  the  brook,  and  so  improving  the  con- 
dition of  its  property  (but  thus  preventing  the  flow  of  the  water 
off  the  land  now  owned  by  the  complainants),  closed  the  brook 
and  substituted  in  its  place  a  drain  beginning  at  a  point  in  the 
brook,  on  the  land  now  owned  by  the  complainants  and  adjacent 
to  the  line  between  that  property  and  the  land  of  the  defendant; 
that  the  drain  was  from  that  point  constructed  and  carried  west- 
erly, then  southerly  and  then  again  southerly,  in  a  straight  line, 
to  the  Morris  canal ;  that  thereafter  the  drain  was  the  only 
means  of  carrying  off  the  water  from  the  land  owned  by  the 
complainants,  and  was  barely  sufficient  for  that  purpose;  that 
in  1875  the  defendant,  without  leave  or  license,  permitted  the 
drain  to  be  filled  up  with  earth  and  other  materials  at  a  place 
near  the  complainants'  southwesterly  boundary  line,  thus  im- 
peding the  drainage ;  that  the  complainant  David  W.  Oliver 
then  notified  the  defendant  of  the  existence  of  the  obstruction, 
and  called  upon  it  to  provide  some  way  for  the  flow  of  the  sur- 
face-water, and  threatened  suit  for  damages  in  case  of  non- 
compliance with  the  requirements  of  the  notice ;  that  the  defend- 
ant then  removed  the  obstruction,  but  again  in  1879  filled  up 
the  drain  in  like  manner,  and  Mr.  Oliver  gave  it  another  notice 
similar  to  that  given  in  1875,  and  the  defendant  removed  the 
obstruction ;  and  that  in  1881  the  defendant  again  in  like  man- 
ner filled  up  the  drain,  and  also  without  leave  made  an  embank- 
ment of  earth  and  stone  and  other  materials  across  what  once 
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was  the  bed  of  the  brook  at  the  line  between  the  land  of  the 
defendant  and  that  of  the  complainants,  and  completely  obstructed 
the  flow  of  the  water  and  caused  it  to  back  u{)  on  the  com- 
plainants' land,  to  their  great  damage.  The  bill  prays  an  injunc- 
tion restraining  the  defendant  from  constructing  or  maintaining 
any  embankment  or  any  other  structure  on  its  lands  whereby 
the  surface  or  other  water  on  the  complainants'  premises  may  be 
prevented  from  passing  off  through  the  brook  or  the  drain,  and 
from  permitting  the  drain  to  be  filled  up,  and  from  doing  any- 
thing else  whereby  the  flow  of  the  surface  or  other  water  from 
the  complainants'  property,  as  it  used  to  flow  before  any  obstruc- 
tion was  created  to  the  free  passage  of  the  water,  will  be  pre- 
vented or  hindered ;  and  it  also  prays  a  decree  that  the  ancient 
channel  of  the  brook,  or  a  good  and  sufficient  drain,  be  restored 
and  kept  in  good  and  perfect  condition  by  the  defendant,  so  that 
the  complainants'  premises  may  be  kept  free  from  the  water 
which  is  now  backed  up  upon  them. 

The  answer  denies  all  the  material  statements  of  the  bill,  and 
alleges  that  the  grading  of  Ocean  avenue  at  or  near  the  locality 
of  the  alleged  water-course  on  the  complainants'  land,  brings  an 
unusually  large  quantity  of  water  there,  part  of  which  is  collected 
in  a  ditch  on  the  complainants'  land  near  the  boundary  line  be- 
tween their  land  and  the  defendant's  property,  and  that  when  the 
ditch  overflows  the  defendant's  premises  are  injured.  It  alleges, 
also,  that  the  defendant  is  without  means  to  pay  the  expense  of 
constructing  a  drain  if  the  court  should  order  it  to  do  so. 

A  very  careful  perusal  of  the  voluminous  testimony  in  this 
cause  convinces  me  that  the  claim  made  in  the  bill,  of  the  exist- 
ence of  a  natural  water-course  running  in  the  lands  now  of  the 
parties  to  this  suit,  is  well  founded.  The  proof  establishes  the 
fact.  To  say  nothing  of  the  other  evidence,  George  Vreeland, 
who  is  sixty  years  old,  and  has  lived  within  about  half  a  mile  of 
the  place  all  his  life,  testifies  that  there  was  a  creek  beginning  at 
the  corner  of  his  father's  woods,  which  corner  he  locates  at  the 
place  where  the  brook  in  question  is  alleged  by  the  complainants 
to  have  begun,  and  from  thence  running  in  a  (generally)  southerly 
direction,  crossing  what  is  now  known  as  Garfield  avenue,  near 
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the  corner  of  that  avenue  and  Chapel  avenue  (on  the  defendant's 
property),  and  emptying  into  New  York  bay  at  a  place  called 
Straatmaker's  creek.  He  also  testifies  that  the  embankment 
complained  of  in  the  bill  is  on  the  line  of  that  water-course,  and 
that  he  thinks  the  brook  ran  through  the  defendant's  land  quite  a 
while  after  the  defendant  bought  it.  Michael  De  Motte  Vree- 
land,  who  is  also  sixty  years  old,  and  has  known  the  property  all 
his  life,  testifies  to  the  existence  of  the  brook,  and  says  that  after 
the  defendant  got  its  property  it  filled  up  the  brook.  Some  of 
the  witnesses  appear  to  be  of  opinion  that  the  water-course  is 
what  was  anciently  called  Straatmaker's  creek,  but  the  evidence 
on  that  subject  is  not  at  all  satisfactory.  The  matter,  however, 
is  wholly  immaterial.  What  the  name  of  the  water-course  was, 
or  whether  it  was  known  by  any  name  or  not,  is  obviously  a  mat- 
ter of  no  consequence.  And  it  is  of  no  importance  to  know 
whether  the  water-course  was  what  was  known  as  Straatmaker's 
creek,  except  as  it  might  perhaps  more  thoroughly  establish  its 
character,  and  might  aid  in  fixing  the  place  where  it  emptied ; 
but  whether  it  would  do  either  is  doubtful,  for  the  location  of 
that  creek  is,  to  say  the  least  of  it,  difficult ;  and  for  want  of  any 
definite  information  on  the  subject  of  the  extent  of  the  creek,  and 
in  the  changes  which  have  taken  place  in  the  surface  of  the 
ground  in  that  neighborhood,  which  has  now  become  urban  prop- 
erty, it  is  impossible  to  say  how  far  inland  that  creek  extended. 
It  is  enough  to  know  that  there  was  a  natural  water- course  run- 
ning from  a  point  in  the  complainants'  land  across  it,  and  then 
through  the  land  of  the  defendant,  and  that  its  privileges  have 
not  been  absolutely  abandoned  or  extinguished,  but  that  the  de- 
fendant (which  acquired  its  property  about  thirty  years  ago)  sub- 
stituted for  it,  in  its  own  ground,  a  sewer.  The  sewer  appears  to 
have  been  of  stone,  and  one  of  the  mouths  of  it  was  on  the  land 
now  of  the  complainants  and  was  guarded  by  an  iron  grate  to 
keep  out  leaves  and  other  substances.  The  sewer  was  built  over 
thirty  years  ago.  It  began,  as  before  stated,  on  the  land  now  of 
the  complainants  and  came  down  Chapel  avenue  to  the  corner  of 
that  avenue  and  Garfield  avenue,  and  then  crossed  the  former  to 
the  southwesterly  corner  of  the  latter.     Its  course  is  established 
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aud  can  be  readily  designated.  The  defendant's  employees  filled 
it  up,  a  year  or  two  before  this  suit  was  begun,  at  a  point  in 
Chapel  avenue  not  very  far  distant  from  the  corner  of  that  avenue 
and  Garfield  avenue.  Subsequently  the  top  of  the  man-hole  at 
Oypress  avenue,  in  Chapel  avenue,  was  taken  off  and  the  man- 
hole filled  up,  and  after  that  the  embankment  complained  of  in 
tlie  bill  was  created.  The  effect  of  the  embankment  was,  after 
the  filling  up  of  the  sewer,  to  prevent  the  water  from  flowing 
over  the  defendant's  land  and  to  back  it  on  that  of  the  complain- 
ants. A  great  deal  of  testimony  has  been  taken  on  the  part  of 
the  defendant  to  show  that  the  improvement  of  Ocean  avenue 
has  increased  (by  the  grading  and  paving  of  that  aventie)  the 
amount  of  water  at  the  point  where  that  part  of  the  complain- 
ants' land  which  is  overflowed  is  situated ;  but  it  is  not  clearly 
proved  that  such  is  the  fact.  Whether  it  be  so  or  not,  however, 
is  not  a  matter  of  importance  in  the  view  I  take  on  this  head. 
It  appears  that  the  water-course,  as  it  existed,  would  have  dis- 
charged all  the  water  that  now  collects,  and  that  the  sewer  which 
the  defendant  substituted  for  it  would  also  have  done  so.  And 
it' is  just  that  the  defendant  should  be  required  to  restore  and  re- 
new the  provision  for  the  discharge  of  the  water,  which  it  itself 
substituted  by  (as  may  be  presumed)  the  agreement  of  the  parties, 
for  the  water-course.  The  opinion  of  experts  acquainted  with  the 
ground  is  that  a  circular  sewer  of  eighteen  inches  in  diameter, 
or  a  sewer  of  sixteen  inches  square,  would  discharge  all  the  water. 
Mr.  Harrison  (civil  engineer)  testifies  that  from  what  he  could 
see  of  the  drain  which  the  defendant  had  substituted  for  the 
water-course,  it  was  of  the  latter  dimensions  (sixteen  inches  square), 
and  from  the  other  testimony  on  the  subject  this  appears  to  have 
been  about  the  size  of  it.  The  water  was  freely  discharged 
through  it  up  to  about  ten  years  ago. 

The  evidence  shows  complaints,  on  the  part  of  the  complain- 
ants, through  David  W.  Oliver,  before  bringing  suit,  and  that 
they  proved  ineffectual.  Indeed,  on  one  occasion,  when  he  re- 
monstrated with  the  trustees  of  the  defendant  on  the  subject, 
they  denied  that  the  defendant  was  responsible  for  the  backing 
of  the  water,  but  at  the  same  time,  and  in  the  same  interview, 
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one  of  them  told  him  they  were  "  only  sorry  they  could  not  flow 
him  worse." 

The  defendant  says  that  if  it  be  required  either  to  open  the 
water-course  or  to  construct  the  sewer,  it  will  thus  provide  a  way 
for  discharging  the  water  off  the  complainants'  premises  upon  the 
land  of  other  persons.  But  the  proof  is  that  in  the  spring  of 
1867  the  water  was  discharged  from  the  sewer  into  Garfield 
avenue,  south  of  Chapel  avenue,  and  it  appears  that  tliere  was 
and  is  a  natural  course  for  water  along  the  westerly  side  of  Gar- 
field avenue  to  a  point  therein  about  five  hundred  feet  from  the 
south  side  of  Chapel  avenue,  where  it  runs  into  and  along  a 
ravine,  whence  it  is  carried  through  two  iron  pipes,  one  of  eight- 
een and  the  other  of  thirty  inches,  under  the  railroad  of  the 
Central  Railroad  Company,  and  thence  is  discharged  into  the 
Morris  canal.  The  canal  being  between  the  upland  and  the  bay, 
intercepts  the  streams  in  their  course  to  the  latter.  It  does  not 
appear  that  these  means  will  not  be  as  available  now  for  the  dis- 
charge of  the  water  from  the  sewer  as  they  seem  to  have  been 
formerly,  up  to  the  time  when  the  defendant  shut  up  the  sewer. 

The  defendant  also  insists  that  no  decree  should  be  made 
against  it,  either  to  open  the  water-course  or  build  the  sewer,  if 
for  no  other  reason  because,  as  it  alleges,  it  has  no  means  to  de- 
fray the  expense  of  either.  But  it  is  highly  probable,  to  say  the 
least  of  it,  that  in  fact  it  has  the  means  to  do  either,  without  any 
difl&culty  whatever,  from  its  ordinary  sources  of  income,  which, 
it  may  be  observed,  appear  to  have  been  sufficient  not  only  to 
pay  from  time  to  time  the  cost  of  this  protracted  and  expensive 
litigation  to  resist  the  complainants'  claim  to  relief,  but  to  leave 
a  surplus.  It  will  be  quite  time  enough,  however,  to  consider 
whether  the  defendant  ought  to  be  excused,  on  the  ground  of 
want  of  ability,  from  obeying  the  decree  of  this  court,  when  it 
presents  that  excuse  for  non-performance.  This  court  will  un- 
doubtedly be  able  to  find  means  to  secure  justice  to  the  com- 
plainants in  the  premises. 

There  will  be  a  decree  that  the  defendant  forthwith  remove 
the  embankment,  and  do,  within  thirty  days  from  the  time  of 
filing  the  decree,  rebuild  the  sewer,  at  its  own  expense,  in  the 
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same  place  in  which  it  was  originally  built,  and  of  the  dimensions 
of  at  least  sixteen  inches  square,  or  if  round,  of  at  least  eighteen 
inches  in  diameter;  and  that  in  default  thereof,  it  open  the 
water- course  (of  such  dimensions  as  this  court  may  fix,  if  the 
parties  cannot  agree),  over  its  land,  in  the  same  place,  or  such 
other  one  as  this  court,  on  application  by  the  defendant,  may 
designate  instead  thereof;  and  that  if  it  construct  the  sewer,  it 
perpetually  maintain  it  in  good  coadition  at  its  own  expense. 
The  defendant  will  be  decreed  to  pay  the  costs  of  this  suit. 


James  A.  Hand 

V. 

James  H.  Startup  et  ux.  et  al. 

A  municipal  cliarter,  passed  in  1871,  provided  that  assessments  for  improve- 
ments should  be  a  lien  on  the  premises,  notwithstanding  any  alienation  or 
encumbrance  thereof.  A  supplement,  in  1873,  provided  that  former  assess- 
ments might  be  adjusted  and  confirmed,  and  should  then  be  new  assessments 
and  a  lien,  and  collected  as  provided  in  the  original  charter.  A  mortgage  on 
lands  in  the  city  was  given  in  1873,  after  an  assessment  had  been  laid ;  this 
assessment  was,  after  the  mortgage  was  given,  adjusted  and  confirmed,  the 
confirmation  taking  place  in  1874. — Held,  that  the  lien  of  the  assessment  was, 
under  the  charter,  paramount  to  that  of  the  mortgage. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  state  of 
facts  agreed  upon. 

Mr.  J.  B.  Vredenburgh,  for  complainant. 

Mr.  A.  L.  McDermott,  for  Jersey  City. 

The  Chancellor. 

On  August  17th,  1871,  an  assessment  of  $259.42,  made  under 
the  charter  of  Jersey  City  for  a  municipal  improvement  (a  street 
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iiuprovemeut)  upon  the  mortgaged  premises,  which  are  within 
the  bounds  of  that  city,  was  confirmed,  and  on  the  12th  of  July, 
1872,  another  of  $2,031.39,  made  upon  them,  under  the  like 
authority,  for  another  improvement  (a  sewer),  was  confirmed. 
Those  improvements  were  duly  brought  before  the  board  of  com- 
missioners appointed  under  the  act  "to  adjust  unpaid  assessments 
in  Jersey  City"  (P.  L.  of  1873  p.  44^),  and  new  assessments 
were  made  instead  thereof.  The  assessment  on  account  of  the 
street  improvement  was  reduced  to  $238.88,  and  the  other  to 
$720.98.  The  assessments  appear  to  have  been  confirmed  except 
as  to  the  amounts.  The  confirmation  in  the  case  of  the  first- 
mentioned  improvement  took  place  in  May,  1874,  and  that  of 
the  other  in  February,  1874.  The  act  provides  that  the  pro- 
ceedings of  the  board  shall  be  filed  and  recorded  in  the  office  of 
the  clerk  of  the  city,  and  that  when  so  filed,  the  assessments 
made  by  the  board,  or  a  majority  thereof,  shall  be  a  lien  upon 
the  property  on  which  they  are  laid,  and  shall  be  collected  in 
the  same  manner  provided  for  the  collection  of  assessments  in 
the  charter  of  the  city.  The  act  also  declares  that,  when  an 
assessment  has  been  adjusted  or  confirmed  by  the  board,  it  shall 
be  a  new  assessment. 

The  complainant's  mortgage  was  given  and  recorded  in  1873, 
after  the  assessments,  as  originally  made,  were  confirmed.  The 
complainant  insists  that,  inasmuch  as  the  act  just  referred  to 
declares  that  the  assessment  by  the  board  shall  be  a  new  assess- 
ment, and  that  such  new  assessment  shall  be  a  lien  when  filed  in 
the  city  clerk's  office,  the  lien  of  the  assessment,  as  originally 
made,  was  lost,  an-d  that  of  the  new  one  did  not  attach  until 
1874,  and  therefore  is  subsequent  and  subject  to  the  lien  of  the 
mortgage.  The  lien  of  the  assessments  has  priority  over  that  of 
the  mortgage,  by  force  of  the  provision  of  the  charter  for  col- 
lecting the  assessments.  Under  the  construction  which  has  been 
put  upon  like  provisions  in  municipal  charters,  the  assessments 
are  a  lien  paramount  to  any  mortgage  or  other  encumbrance. 
The  charter  declares  (P.  L.  of  1871  p.  1155  §  151)  that  assess- 
ments shall  be  a  lien  from  the  time  of  confirmation  until  paid, 
notwithstanding   any   devise,   descent,   alienation,  mortgage  or 
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Other  encumbrance  thereof,  and  there  is  a  provision  for  the  sale 
of  the  property  for  a  term  of  years,  to  pay  them,  and  that  the 
purchaser  at  the  sale  shall  hold  the  property  against  the  owner 
or  owners,  and  all  persons  claiming  under  him  or  them.  There 
is  also  provision  for  redemption  by  mortgagees  or  other  encum- 
brancers, and  for  a  record  of  the  sales.  Under  these  provisions, 
the  lien  of  the  assessment  is  paramount  to  that  of  the  mortgage. 
O'Neill  V.  D ringer,  4-  Stew.  Eq.  507 ;  Howell  v.  Essex  Co.  Road 
Board,  5  Stew.  Eq.  672,     There  will  be  a  decree  accordingly. 


Gershom  Lambert 

V, 

Luther  L.  Miller  et  al. 

A  judgment  creditor  of  a  mortgagor  of  chattels  may  redeem  the  mortgage, 
which  is  a  lien  prior  to  the  execution  issued  on  his  judgment  and  levied  on 
the  chattels,  and  may  enjoin  the  mortgagee  from  selling  the  chattels  under  the 
mortgage,  on  tendering  the  principal  and  interest  due  on  the  mortgage,  and 
such  reasonable,  lawful  expenses  as  have  been  incurred  in  and  about  the  sale, 
if  known.  But  where  the  principal  and  interest  alone  were  tendered,  and  the 
mortgagee  declined  either  to  accept  or  refuse  the  tender  because  of  his  appre- 
hension as  to  its  effect  on  a  pending  suit  brought  against  him  by  the  judgment 
creditor  to  set  aside  the  mortgage  for  alleged  fraud,  and  also  because  he  was 
Krnwilling  to  accept  the  tender  without  the  advice  of  his  counsel. — Hdd,  that 
the  tender  was  sufficient,  and  that  a  motion  to  dissolve  the  injunction  should 
be  denied. 


Bill  to  redeem.     On  motion  to  dissolve  injunction.     On  plead- 
ing and  affidavits. 

3Ir.  L.  H.  Sergeant  and  Mr.  0.  A.  SkUlman,  for  the  motion. 
Mr.  F.  C.  Lowihorp,  contra. 
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The  Chancellor. 

This  is  a  suit  brought  by  a  judgment  creditor  of  a  mortgagor 
of  chattels  to  redeem  the  mortgage,  which  is  a  lien  prior  to  that 
of  the  execution  issued  on  the  judgment  and  levied  upon  the 
property.  On  the  filing  of  the  bill  an  injunction  was  issued  re- 
straining the  mortgagee  from  selling  the  property.  He  now 
moves  to  dissolve  the  injunction.  The  judgment  creditor  has  the 
right  to  redeem.  Jones  on  Mori.  §  1069  ;  Pom.  Eq.  Jur.  §  1220, 
Before  bringing  suit  for  redemption  he  must  make  a  tender  of 
the  amount  due  on  the  mortgage  for  principal  and  interest,  and 
where,  as  was  the  case  here,  the  mortgagee  was  proceeding,  as  he 
lawfully  might,  to  sell  under  the  power  given  in  the  mortgage, 
the  tender  should  include  the  reasonable  lawful  expenses  incurred 
in  and  about  the  sale,  if  they  are  known.  While  the  amount 
due  for  principal  and  interest  can  readily  be  ascertained,  those 
expenses  oftentimes  cannot  be,  without  information  on  the  sub- 
ject from  the  mortgagee.  In  such  case,  where  the  mortgagee 
withholds  the  information,  or  makes  no  claim  on  account  of  the 
expanses,  the  person  seeking  to  redeem  will  not  be  bound  to  make 
a  tender  on  account  of  them.  The  mortgagee,  on  the  making  of 
the  tender,  should,  if  he  claims  such  expenses,  make  it  known 
and  state  the  amount.  If  he  does  not  do  so,  the  tender  of  the 
principal  of  the  mortgage  and  the  interest  due  thereon  will  be 
sufficient  to  warrant  a  suit  to  redeem.  In  this  case  the  judgment 
creditor  tendered  the  amount  of  principal  of  the  mortgage  and 
the  interest  due  up  to  the  time  of  the  tender.  The  mortgagee 
being  in  doubt  as  to  what  he  should  do,  whether  to  accept  the 
money  or  not,  in  view  of  the  fact  that  there  was  then  pending  in 
this  court  a  suit  brought  against  him  by  the  judgment  creditor  to 
set  aside  the  mortgage  for  alleged  fraud,  declined  either  to  accept 
or  refuse  the  money.  He  was  apprehensive  that  should  he  take 
it,  his  acceptance  of  it  would  debar  him  from  the  right  to  costs  in 
that  suit  in  case  he  should  be  successful  therein,  and,  moreover, 
he  was  unwilling  to  accept  the  tender  without  the  advice  of  his 
counsel.  Under  the  circumstances,  the  tender,  which  was  au 
unconditional  one  in  all  respects,  was  sufficient.  The  judgment 
creditor  was  not  bound  to  wait  for  the  determination  of  the  suit 
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just  mentioned,  before  making  the  tender.  Nor,  on  the  other 
hand,  was  the  mortgagee  at-  liberty  to  refuse  the  tender  because 
that  suit  was  still  pending.  The  offer  to  redeem  was  practically 
an  abandonment  of  that  suit.  And,  indeed,  that  controversy  had 
been,  so  far  as  its  merits  wei'e  concerned,  already  determined  in 
favor  of  the  mortgagee.  See  Lambert  v.  Miller,  10  Stew.  Eq.  344- 
The  payment  of  the  costs  of  that  litigation  could  not  have  been 
made  a  condition  of  redemption.  The  suit  has,  in  fact,  been  dis- 
continued and  the  costs  have  been  paid.  The  motion  to  dissolve 
will  be  denied,  with  costs. 


Thomas  Snell's  Executors 

V. 

William  Snell  et  al. 

A  testator  gave  a  life  estate  in  certain  lands  to  his  wife,  with  remainder  in 
fee  to  his  executors,  with  directions  that,  after  her  death,  they  should  convert 
the  property  into  cash  and  divide  the  proceeds  among  his  children  when  the 
youngest  should  have  attained  twenty-five  years  of  age. — Held,  that  the  execu- 
tors could,  with  the  widow's  consent,  sell  the  lands  in  question  in  her  life- 
time. 


Bill  for  construction  of  will  &c.  On  final  hearing  on  plead- 
ings and  proofs. 

Mv.  E.  W.  Strong,  for  complainants. 

The  Chancellor. 

This  suit  is  brought  to  obtain  a  construction  of  the  will  of 
Thomas  Snell,  deceased,  late  of  Middlesex  county,  who  died 
September  1st,  1874.  By  the  will  (which  was  made  in  August, 
1874),  the  testator,  after  directing  payment  of  all  his  debts  and 
liabilities,  gives  to  his  wife,  for  her  life,  his  farm  and  household 
furniture,  live  stock  and  farm  implements  and  everything  mova- 
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ble  or  immovable  in  and  aboat  the  farm  then  belonging  to  him. 
To  his  executors  he  gives,  in  trust,  $15,000,  which  they  are  to 
invest  and  keep  invested  during  her  life,  and  pay  her  the  income 
thereof  not  exceeding  $1,000  per  annum.  He  then  directs  that 
after  her  death  the  farm  and  the  $15,000  shall  "revert"  to  his 
executors  and  "  be  disposed  of  by  them  in  the  same  manner  as 
the  rest  and  residue  of  his  estate  thereinafter  mentioned."  He 
next  gives  to  his  executors,  in  trust  for  the  benefit  of  his  heirs- 
at-law,  his  sons  Thomas,  Robert,  George  and  William,  land  in 
Westchester  county.  New  York,  and  leaseholds  in  the  city  of 
New  York,  with  power  to  convert  them  into  money  at  any  time 
before  the  estate  shall  be  divided,  and  whenever,  in  their  judg- 
ment, the  estate  will  be  benefited  by  the  sale.  He  then  gives  to 
his  executors,  in  trust  for  the  benefit  of  "  said  heirs-at-law  "  (his 
sons),  all  and  singular  the  rest  and  residue  of  his  estate,  "  both 
real  and  personal,  consisting  of  bonds,  stocks,  notes  and  money 
and  other  securities,"  and  declares  that  it  is  his  will  that  his 

Note. — The  general  rule  that,  where  a  power  of  sale  is  to  be  exercised  at  a 
specified  time,  its  attempted  execution  before  then  is  invalid,  has  been  recog- 
nized in  this  state,  in  Booraem  v.  Welis,  4  C.  E.  Gr.  87 ;  Hampton  v.  Nicholson, 
8  a  E.  Gr.  4^3. 

In  Isham  v.  Del.,  Lack,  and  West.  B.  B.  Co.,  3  Stock.  227,  lands  were  con- 
veyed, in  1834,  in  trust  to  be  leased  until  1840,  and  then  to  be  sold,  and  the 
proceeds  invested,  and  the  interest  therefrom  paid  to  the  grantor's  sisters,  A. 
and  S.,  for  life,  and  to  their  children  after  their  death,  until  the  youngest  child 
should  be  twenty-one,  and  then  the  principal  to  be  divided  among  said  chil- 
dren per  capita.  In  1836,  before  A.  and  S.  had  married,  they,  with  the  trustee, 
reconveyed  the  lands  to  the  original  grantor.  A.  and  S.  afterwards  married, 
and,  in  1856,  both  had  children. — Held,  that  the  reconveyance,  in  1836,  was 
void,  but  capable  of  confirmation  by  the  trustee  after  1840.  See  Heizel  v.  Bar- 
ber, 69  N.  Y.  1. 

In  Fairly  v.  Kline,  Pen.  *754,  lands  were  devised,  in  1785,  to  testator's  wife 
for  life  or  widowhood,  and  then  power  was  given  to  the  executor  to  sell  and 
divide  the  proceeds  among  testator's  children,  equally.  In  1797,  the  executor 
sold  the  lands,  with  the  widov^s  consent,  and  paid  over  the  proceeds  to  the  sur- 
viving children,  who  paid  the  widow  £5  each,  annually,  until  her  death,  in 
1801.  No  question  as  to  the  validity  of  the  executor's  sale  was  raised,  as  the 
case  turned  on  another  point. 

In  Meyrick  v.  C'outts,  1  Sug.  on  Powers  *3S5  [*55C] ,  under  a  devise  to  testa- 
tor's wife  for  life,  and  after  her  decease,  a  power  to  tj-ustees  to  sell  and  to  pay 
the  money  among  the  children  of  B.,  who  had  an  infant  child  then  living,  a 
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estate  shall  not  be  divided  or  the  heirs  be  paid  their  respective 
shares  thereof  until  the  youngest  of  them  shall  have  attained  the 
age  of  twenty-five  years ;  and  he  further  directs  that  upon  the 
arrival  of  the  youngest  of  them  at  that  age,  the  estate  shall  then 
be  divided  among  them  in  equal  shares.  He  also  directs  that 
until  such  division  or  distribution  shall  take  place,  the  executors 
invest  and  keep  invested  the  money  of  the  estate  and  accumulate 
it,  and  adds  that  they  are  not  to  pay  away  any  portion  of  it  ex- 
cept in  the  case  of  the  illness  or  death  of  any  of  his  "  said  heirs- 
at-law,"  in  which  event  they  are  to  have  power  to  make  such 
disbursements  as  in  their  discretion  the  emergency  may  require. 
He  also  provides  that  in  case  any  of  his  "said  heirs"  shall  die 
before  the  division  of  the  estate  shall  take  place,  the  share  of 
such  decedent  shall,  if  he  be  married  and  have  issue,  go  to  the 
issue  ;  but  if  no  issue,  then  the  decedent's  wife  shall  "  receive 
her  dower  out  of  said  share,  and  the  rest  and  residue  shall  revert 
to  the  surviving  heirs." 

bill  by  the  widow  against  the  trustees  and  infant  for  an  immediate  sale,  was, 
after  two  arguments,  dismissed. 

In  Smith  v.  Great  Northern  B.  R.  Co.,  S3  W.  B.  1S6,  a  testator  gave  to  his 
wife  the  personal  use  of  a  leasehold  messuage  for  her  life,  and  if  she  should 
not  think  fit  to  reside  therein,  the  premises  should  form  part  of  his  residuary 
estate.  He  then  directed  the  conversion  of  his  real  estate,  with  power  in  hig 
executors  to  postpone  such  conversion.  Under  the  trusts  of  the  residue,  the 
widow  took  one-fourth  of  the  income.  A  railway  company  having  taken  the 
premises,  under  its  compulsory  powers,  while  the  widow  was  in  occupation, 
made  an  agreement  with  her  as  to  her  interest,  and  a  separate  agreement  with 
the  trustees. — Held,  that,  although  the  house,  subject  to  the  interest  of  the 
widow,  was  part  of  the  residuary  estate,  it  would  not  be  a  proper  exercise  of 
the  executor's  trust  to  sell  during  the  continuance  of  the  widow's  occupation. 

In  Mosley  v.  Hide,  17  Q.  B.  91,  lands  were  conveyed  to  trustees,  to  the  use, 
after  the  husband's  death,  of  his  wife  for  life,  and  on  trust,  upon  her  death,  to 
sell  and  divide  the  purchase-money  among  the  children  of  the  marriage  on 
their  respectively  attaining  twenty-one.  E.  and  M.  were  the  children,  and 
after  they  had  attained  twenty-one,  and  the  husband  had  died,  the  trustees,  during 
the  wife's  lifetime,  sold  the  lands. — Held,  that  the  sale  was  void.  See  Cox  v. 
Day,  IS  East  118. 

In  Want  v.  Stallibrass,  L.  B.  (8  Exch.)  175,  vendors  sold  as  trustees  under  a 
will  which  devised  the  estate  to  them  on  trust  to  pay  the  income  lo  F.  S.  for 
life,  and  thereafter  to  sell  the  estate  and  hold  the  proceeds  "  upon  the  trusts 
for  the  children  of  F.  S. ; "  and  it  was  further  stated  by  counsel  that  F.  S. 
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The  questions  submitted  for  decision  are  whether  the  executors 
have  power  to  sell  the  farm  ;  and  if  so,  whether  they  can  execute 
the  power  before  the  death  of  the  widow,  she  being  desirous  that 
the  sale  be  made  and  being  willing  to  join  with  them  in  the  con- 
veyance or  to  convey  or  release  her  estate  to  them  or  the  pur- 
chaser. 

The  testator  intended  to  give  his  wife,  for  life,  the  farm  (with 
remainder  in  fee  to  the  executors),  and  $1,000  a  year  of  the  in- 
terest of  $15,000;  the  rest  of  his  property  (except,  of  course,  the 
$15,000)  to  go  to  his  executors,  to  be  converted  by  them  into 
cash  and  invested  for  the  benefit  of  his  children,  and  to  be  equally 
divided  among  the  latter  when  the  youngest  should  have  attained 
to  the  age  of  twenty-five  years.  At  the  death  of  the  widow, 
whether  before  or  after  the  youngest  child  should  have  reached 
the  age  of  twenty-five  years,  the  $15,000  and  the  farm  were  to 
be  disposed  of  in  like  manner  with  the  rest  of  the  estate. 

The  executors  undoubtedly  have  power  to  sell  the  farm.     The 

would  join  in  conveying  the  property.  The  trusts  for  the  children  were  that 
the  proceeds  should  be  paid  to  those  who  were  living  at  testator's  death,  to  be 
paid  to  them  at  twenty-one,  or  if  daughters,  at  twenty-one  or  on  marriage.  All 
of  said  children  were  over  twenty-one  at  the  time  of  the  sale. — Held,  that 
specific  performance  would  not  be  decreed. 

In  Henry  v.  Simpson,  19  Grant's  Ch.  522,  a  testator  gave  to  his  wife  during 
her  life  all  the  rents  and  issues  of  his  property  for  her  sole  use ;  then  that  his 
property  should  be  divided  into  three  shares — one  to  his  wife,  one  to  his 
daughter  M.,  and  one  to  his  daughter  E. ;  that  M.  should  have  her  portion 
after  her  motlier's  death,  and  should  invest  it  for  the  benefit  of  her  children ; 
that  E.  should  have  one-half  of  her  portion  absolutely,  and  the  interest  of-the 
other  half  for  her  life,  and  that  then  this  half  should  go  to  M.'s  children, 
unless  E.  had  a  child,  and  if  so,  to  E.'s  child.  The  wife  and  daughters  were 
executrixes. — Held,  that  the  lands  could  not  be  sold  during  the  lifetime  of  the 
wife,  even  with  her  consent. 

In  Davis  v.  Howcott,  1  Dev.  &  Bat.  Eq.  460,  there  was  a  devise  of  the  use  of 
certain  lands  to  testator's  widow  during  the  term  of  her  natural  life,  and  after 
her  death  said  lands  were  to  be  sold  by  the  executors  and  the  proceeds  of  the 
sale  divided  among  testator's  four  children  or  their  survivors.  The  widow  and 
executors,  by  order  of  the  court,  on  their  joint  petition,  sold  the  lands,  and  no 
part  of  the  purchase-money  ever  came  to  the  use  of  the  children. — Held,  that 
their  legal  title  to  the  land,  after  the  widow's  death,  was  not  barred. 

In  Jackson  v.  Ligon,  S  Leigh  161,  power  to  sell  lands  was  given  to  an  execu- 
tor after  the  death  or  marriage  of  testator's  wife,  for  whom  he  made  provision 
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will  provides  that  after  the  decease  of  the  testator's  widow  that 
property  is  to  "  revert "  to  the  executors  and  be  disposed  of  by 
them  in  the  same  manner  as  the  rest  and  residue  of  the  estate 
thereinafter  mentioned.  It  then  gives  to  the  executors  the  land 
and  leaseholds  in  New  York,  with  express  power  of  sale.  This 
is  followed  by  the  gift  to  them,  in  trust,  for  the  benefit  of  the 
testator's  children,  of  all  the  rest  and  residue  of  his  estate,  both 
real  and  personal.  This  gift  of  the  New  York  property  and  the 
residue  is  for  the  purpose  of  enabling  the  executors  to  take  care 
of,  invest  and  accumulate  those  parts  of  the  estate  and  divide 
them  when  the  time  of  distribution  arrives.  The  gift  is  unquali- 
fied, except  by  the  trust.  Moreover,  it  is  of  personal  and  real 
estate  blended  together,  to  be  divided  and  paid  over  in  shares, 
and  in  the  meantime  to  be  invested  for  accumulation. 

Where  an  executor  is  directed  by  the  will  or  bound  by  law  to 
see  to  the  application  of  the  proceeds  of  the  sale,  and  no  direction 

in  his  will.  The  wife  renounced  those  provisions,  and  the  executor  sold  there- 
after, while  she  was  living  and  unmarried,  and  his  sale  was  held  void. 

In  JRope  V.  Sandem,  21  Oratt.  60,  under  a  similar  will,  dower  was  assigned 
to  the  widow  after  her  renunciation,  and  she  subsequently  joined  with  the 
executor  in  selling  the  devised  lands. — Held,  that  the  executor  had  no  power 
to  sell  during  her  widowhood  ;  and  held,  further,  that  the  court  could  set 
aside  the  sale,  so  far  as  made  by  the  executor,  and  confirm  it,  so  far  as  made 
by  the  widow. 

In  HaU  V.  McLaughlin,  2  Bradf,  107,  testator  devised  certain  property  to  his 
wife  during  her  widowhood  until  his  youngest  son  should  arrive  at  age,  when 
he  directed  it  to  be  sold  by  his  executors  and  the  proceeds  divided.  The 
widow  died  before  the  youngest  son  attained  twenty- one.  A  petition  by  one 
of  those  entitled  to  the  proceeds  of  the  land  when  sold,  to  compel  the  executor 
to  sell,  was  dismissed.  Quenj.  Under  such  circumstances,  who  is  entitled  be- 
tween the  death  of  the  widow  and  the  time  when  the  youngets  son  attains 
twenty-one?  See  Level  v.  Needham,  2  Vern.  ISS ;  Mansfield  v.  Dugard,  1  Eg. 
Cos.  Abr.  195 ;  Cartel-  v.  Church,  1  Ch.  Cas.  113 ;  Boraston's  Case,  3  Co.  19  ; 
Lomax  v.  Holmeden,  3  P.  W^ms.  176 ;  Coates  v.  Needham,  2  Vern.  65 ;  Castle  v. 
Eale,  7  Beav.  296;  Laxlon  v.  Eedle,  19  Beav.  321 ;  Green  v.  Tribe,  38  L.  T.  (JV. 
S.)  914;  Simpson  v.  Cook,  24  Minn.  ISO;  Williams  v.  Murrell,  L.  B.  {23  Ch. 
Div.)  360. 

In  Sutherland  v.  Northmore,  1  Dick.  56,  a  feme  covert  had  a  power,  under  her 
marriage  settlement,  to  create  a  term  and  to  raise  money  after  the  death  of 
her  husband.  Her  execution  thereof,  during  her  husband's  lifetime,  was,  on 
the  case  being  sent  to  the  king's  bench,  held  to  be  good;  and  this  holding  the 
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is  given  as  to  the  person  by  whom  sale  is  to  be  made,  or  if  the 
proceeds  of  sale  in  the  disposition  are  mixed  up  and  blended  with 
the  personalty — which  it  is  the  duty  of  the  executor  to  dispose 
of  and  pay  over — then  a  power  of  sale  is  conferred  by  implica- 
tion. Uppincott  V.  Lippincott,  4-  G.  E.  Gr.  121.  There  can 
be  no  doubt  that  the  executors  have  power  to  sell  the  farm, 
and  I  am  of  opinion  that,  with  the  consent  of  the  widow,  and  on 
her  releasing  to  them  or  to  the  purchaser  her  life  estate,  or  join- 
ing with  the  executors  in  their  conveyance  of  the  property,  they 
may  lawfully  convey  the  farm  at  once.  The  will  provides  that 
after  the  widow's  death  the  farm  shall  "  revert"  to  them,  and  be 
disposed  of  by  them  in  the  same  manner  as  the  rest  and  residue 
of  the  estate  thereinafter  mentioned.  The  intention  of  the  tes- 
tator, in  this  provision,  was  to  give  to  the  executors  the  remain- 
der in  fee.     And  he  intended  that,  after  the  termination  of  his 

court  of  chancery  confirmed.  See  Wandesforde  v.  Carrick,  L,  B.  (S  Irish  Eq.) 
486. 

In  Duke  v.  Paliner,  10  Rich.  Eq.  SSO,  a  testator  appointed  his  wife  and  son 
executors,  and  gave  to  his  wife  several  slaves  during  her  life,  and  at  her  death 
to  be  sold  and  equally  divided  among  his  lawful  heirs.  The  son  alone  quali- 
fied as  executor,  and  afterwards,  with  his  mother's  co-operation,  sold  one  of 
the  slaves  for  a  full  consideration.  The  mother  survived  eleven  years  there- 
after.— Held,  that  one  of  testator's  heirs  could  not,  after  the  mother's  death, 
set  aside  the  sale  as  against  a  bona  fide  purchaser  of  the  slave  from  the  original 
purchaser,  but  that  his  only  remedy  was  against  the  executor  for  the  proceeds 
of  the  sale. 

In  Bazemore  v.  Davis,  4S  Ga.  839,  lands  were  held  in  trust  for  A  for  life,  and 
at  her  death,  to  her  children.  The  trustee  sold  and  conveyed  the  whole  estate, 
as  trustee,  A  entering  on  the  deed  a  written  consent  to  its  execution. — Held, 
that  A  did  not  thereby  forfeit  her  life  estate  in  the  premises,  so  that  a  right 
of  action  immediately  accrued  to  the  remaindermen.  See,  also,  Champlin  v. 
ChampUn,  3  Edw.  Ch.  571 ;  Styer's  Appeal,  2  Grants  Cas.  453 ;  Loomis  v.  Me- 
Clintock,  10  Watts  274;  Bartleis  Case,  6  Stew.  Eq.  46;  Greene  v.  Aborn,  10  R. 
I.  10. 

The  court  has  no  jurisdiction  to  order  a  sale  before  the  time  designated  in 
the  power,  on  the  ground  that  it  would  be  beneficial  to  the  parties,  Johnstone 
V.  Raker,  8  Beav.  233  ;  Bristow  v.  Skirrow,  27  Beav.  590;  Blacklow  v.  Laws,  2 
Hare  40;  Troy  v.  Troy,  Busb.  Eq.  85;  Simpson  v.  Cook,  24  Minn.  ISO,  27  Id. 
14"^ ;  nor  the  legislature,  Rodman  v.  Munson,  13  Barb.  63  ;  Ervine's  Appeal,  16 
Pa.  St.  256;  see  Clarke  v.  Hayes,  9  Gray  426 ;  Mohr  v.  Porter,  51  Wis.  504; 
Forster  v.  Forster,  129  Mass.  564  ;  Cooky's  Const.  Lim.  {4th  ed.)  *97. — Eep. 
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wife's  life  estate,  whether  by  death  or  otherwise,  the  property 
should  go  to  them.  There  is  no  evidence  of  any  intention,  on 
his  part,  that  it  shall  be  held  unsold  until  after  her  death,  for 
any  reason,  whether  prospective  rise  in  value,  benefit  of  infant 
children  or  anything  else.  Th«  possibility  that  the  widow  might 
desire  to  part  with  her  interest  in  the  property  before  her  death, 
was  not  contemplated  by  him,  and  it  seems  clear  that,  had  he 
contemplated  it,  he  would  have  pro-vided  for  the  sale  of  the 
property  by  the  executors  and  her  together,  or  by  them  with  her 
consent.  In  Uvedale  v.  Uvedale,  S  Atk.  117 ^  where  a  testator, 
by  his  will,  directed  that  his  wife  should  have  the  rents  &c.  of 
certain  lands  for  her  life,  and  directed  that,  after  her  death,  the 
property  be  sold,  Lord  Hardwicke  said  that  the  words,  "  after 
her  death,"  were  not  put  in  to  postpone  the  sale,  and  directed 
that  the  sale  be  made.  See,  also,  Co.  liitt.  113  a  note ;  8  Vin. 
Abr.  4.66,  4,69;  Sug.  on  Powers  349,  350.  In  Qast  v.  Porter, 
13  Pa.  8t.  533,  it  was  held  that  a  power  given  to  executors  to 
sell  at  the  death  of  the  widow  was  well  executed,  if  the  widow, 
for  whose  benefit  the  sale  was  postponed,  jofned  as  one  of  the 
executors  in  the  deed,  and  that  the  fee  would  pass  to  the  pur- 
chaser. The  decision  was  put  on  the  ground  that  the  intention 
of  the  testator  governed  the  case,  and  made  it  an  exception  to 
the  general  rule,  that  a  devise  to  executors  to  sell  on  a  contin- 
gency cannot  be  executed  until  the  contingency  happens.  And 
so,  too,  in  Styer  v.  Fi'eas,  18  Pa.  St.  339.  Mr.  Ram,  in  his 
work  on  Assets,  says :  "  The  rule  to  be  deduced  from  the  cases 
is  that,  where  the  pioperty  which  is  the  subject  of  the  power  of 
sale  is  devised  for  life,  the  time  for  sale  will  depend  on  the  inten- 
tion to  be  collected  from  the  whole  will ;  and,  so  far  as  the  par- 
ticular words  may  not  be  governed  by  the  context  in  the  will, 
on  the  weight  due  to  the  authorities,  grounded  on  the  same  or 
similar  expressions,  and,  consequently,  the  time  for  sale  may 
be  either  before  or  after  the  death  of  the  tenant  for  life,  accord- 
ing to  the  circumstances  of  the  particular  case."  Ram  on  Assets 
108. 

In  the  case  under  consideration  the  testator  gives  a  life  estate 
to  his  wife  with  remainder  in  fee  to  his  executors,  and  directs 
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(substantially)  that  after  her  death  they  convert  the  property  into 
cash  to  divide  it  amoog  his  children.  Here  is  not  a  taere  power 
of  sale,  but  a  gift  of  the  property  to  the  eyecutors  in  fee,  subject 
to  the  life  estate.  The  widow  wishes  to  remove  from  the  farm 
and  desires  to  have  it  sold,  if  possible,  and  for  that  purpose  is 
willing  to  relinquish  her  life  estate  and  to  convey  it  to  the  execu- 
tors or  to  the  purchaser,  or  any  one  else,  in  order  to  make  a  clear 
title  to  the  property.  George  Suell  is  dead.  He  died  since  the 
testator's  death.  He  was  never  married  and  left  no  will.  Thomas 
and  William  are  both  past  the  age  of  twenty-five  years.  The 
former  is  thirty-eight  and  the  latter  twenty-seven.  Robert  left 
his  home  in  1871  and  has  never  since  (a  period  of  about  thirteen 
years)  been  heard  from,  although  much  effort  has  been  made  to 
obtain  tidings  of  him.  He  was  then  unmarried.  If  living,  he 
is  now  about  thirty-four  years  old.  Thomas  Snell  and  Maltby  G. 
Lane  are  the  executors.  They  are  desirous  of  selling  the  prop- 
erty. A  price  is  offered  for  it,  which,  in  their  judgment,  and  in 
that  of  William,  also,  is  a  good  one,  and  they  and  he  think  it 
would  be  advantageous  to  all  persons  interested  to  sell  it  at  that 
price.  In  my  judgment,  the  executors,  with  the  consent  of  the 
widow  and  her  release  of  her  life  estate,  have  power  to  sell  the 
property  now. 


Joseph  Belcher  et  al.,  executors, 

V. 

Frederick:  H.  Belcher  et  al. 

Where  property  is  given  to  executors  in  trust,  to  be  equally  divided  among 
testator's  children,  with  a  direction  to  pay  the  sons  their  shares,  and  to  bold 
the  daughters'  shares,  and  pay  them  the  income  thereof  in  half-yearly  pay- 
ments for  life,  the  executors  haA'e  power  to  sell  the  testator's  lands. 


Bill  for  construction  of  will.     On  final  hearing  on  bill  and 
proofs. 
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Mr,  W.  S.  G^immere,  for  complainants. 

The  Chancellor. 

Thomas  Belcher,  deceased,  by  his  will,  provided  as  follows : 

"  On  the  death  of  my  said  wife  I  do  give,  devise  and  bequeath  all  my  estate, 
both  real  and  personal,  to  my  executors  hereinafter  named,  in  trust,  neverthe- 
less, for  the  following  use  and  purpose,  that  is,  in  trust  for  my  children,  to  be 
divided  among  them,  share  and  share  alike,  as  follows :  To  my  sons  I  direct 
my  said  executors  to  pay  their  respective  shares  as  they  arrive  at  the  age  of 
twenty-one  years  ;  the  respective  shares  of  my  daughters  I  do  order  and  direct 
my  said  executors  to  hold  in  trust  to  pay  to  them,  respectively,  the  income 
arising  from  their  respective  shares,  in  half-yearly  payments  during  their 
natural  lives,  free  from  the  control  of  any  person  or  persons  whatsoever,  and 
to  their  own  and  sole  use ;  and  on  the  death  of  either  of  my  said  daughters,  to 
pay  the  share  of  ;uch  deceased  daughter  to  her  heirs-at-law." 

The  question  is  whether  the  executors  have  power  to  sell  the 
land.  The  testator's  widow  is  dead.  He  left  three  sous  (two  of 
whom  are  the  executors)  and  four  daughters.  The  personal 
estate  has  been  divided  ;  the  real  estate  remains  to  be  disposed  of. 
The  power  of  the  executors  to  sell  it  is,  it  is  said,  questioned  and 
denied  by  counsel,  and  such  question  and  denial  prevent  the  sale 
of  th«  property.  Hence  this  application  to  the  court  by  the 
executors  for  a  construction  of  the  will  on  that  head.  The  prop- 
erty, it  will  have  been  seen,  is  given  to  the  executors  in  trust  for 
the  testator's  children,  to  be  equally  divided  among  them,  and 
the  executors  are  directed  to  pay  the  sons  their  shares  and  to  hold 
the  daughters'  shares  and  pay  them  the  income  thereof  in  half- 
yearly  payments  for  life.  It  is  quite  clear  that  the  testator  in- 
tended that  the  land  should  be  converted  into  money.  The  fee 
is  given  to  the  executors.  The  real  and  personal  estate  are 
blended  together  in  the  disposition  of  them,  and  the  executors  are 
to  divide  tiiem  among  the  children — to  pay  the  sons  their  shares 
and  the  daughters  the  income  of  theirs  for  life.  The  direction  to 
pay  the  sons'  shares  implies  a  direction  to  convert,  and  so  of  the 
direction  to  pay  the  income  of  the  daughters'  shares  j  it  implies  a 
direction  to  invest,  which  involves  the  necessity  of  converting 
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the  land.  The  following  cases  are  in  point :  Van  Ness  v.  Jaco- 
bus, 2  a  E.  Gr.  153;  Wurts  v.  Page,  If,  C.  E.  Gr.  365 ;  Hag- 
gerty  v.  Lanterman,  3  Stew.  Eq.  37,  and  Zahriskie  v.  M.  &  E.  R, 
R.  Co.,  6  Stew.  Eq.  22.  The  executors  undoubtedly  have  the 
power  to  sell. 


Mary  A.  Wolf 

V. 

Adam  Wolf. 

On  April  21st,  1879,  a  husband  so  grossly  abused  his  wife  that  she  went  to 
her  parents'  home.  The  next  day  he  followed  her  there,  and,  calling  her  out 
of  the  house,  shot  her.  He  then  absconded,  but  was,  in  the  summer  of  1879, 
arrested,  tried  and  convicted  and  sentenced  to  imprisonment  in  the  state  prison 
for  five  years,  where  he  was  accordingly  confined.  He  was  released  after  this 
suit  was  begun. — Held,  that  his  absence  from  his  wife  since  April  22d,  1879, 
was  not  "  willful,  continuous  and  obstinate  desertion,"  so  as  to  entitle  her  to  a 
divorce. 


Petition  for  divorce  a  vinculo. 
Mr.  G.  H.  Lambert,  for  petitioner. 

The  Chancellor. 

The  bill  was  filed  August  11th,  1883.  The  suit  is  by  a  wife 
for  a  divorce  from  the  bond  of  marriage  for  the  cause  of  deser- 
tion. The  defendant  was  guilty  of  acts  of  great  and  extreme 
cruelty  to  her  prior  to  the  21st  day  of  April,  1879,  and  on  that 
day  he  so  abused  her  by  choking  her  that  she  went  home  to  be** 
parents  in  Newark,  where  she  and  her  husband  and  they  then 
lived.  The  next  day  he  came  to  her  father's  house,  and,  induc- 
ing her  to  come  out  on  the  pretence  that  he  had  something  to  say 
to  her,  he  shot  her.     He  then  absconded  from  Newark  but  was 
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afterwards,  in  the  summer  of  1879,  arrested  in  Pennsylvania  and 
brought  here  and  put  on  trial  for  that  offence.  He  was  convicted 
and  sentenced  to  be  imprisoned  in  the  state  penitentiary  for  five 
years.  He  was  sent  there  accordingly,  and  appears  to  have  been 
<lischarged  after  this  suit  was  begun.     The  question  is  whether 

Note. — In  Apthorpe  v.  Apthorpe,  29  L.  J.  {Mat.  Gas.)  27,  a  husband  deserted 
his  wife,  without  reasonable  cause,  on  October  4th,  1854,  and  never  returned 
to  her  again.  On  November  16th,  1856,  he  was  arrested  on  a  charge  of  felony, 
and  was  subsequently  convicted  aud  sentenced  to  four  years'  penal  servitude. 
Between  October  4th,  1854,  and  November  16th,  1856,  he  was  twice  impris- 
oned for  debt — on  the  first  occasion  for  seven,  on  the  second,  for  nineteen 
days.  On  a  suit  for  divorce  for  a  dissolution  of  marriage,  commenced  before 
the  expiration  of  the  term  of  penal  servitude — Held,  that  the  husband  had 
been  guilty  of  desertion  for  two  years  and  upward.  See  Hews  v.  Hews,  7  Gray 
279. 

In  Williamson  v.  Williamson,  L.  R.  (7  P.  D.)  76,  the  parties  were  married  in 
January,  1879.  A  fortnight  afterwards,  the  wife,  who  had  been  a  domestic, 
was  apprehended  for  theft,  convicted  and  sentenced  to  six  months'  imprison- 
ment. On  her  discharge,  she  did  not  return  to  her  husband,  but  went  out  again 
to  service  as  a  domestic.  While  there,  and  in  October,  1879,  she  asked  her  luis- 
band  to  live  with  her  again,  but  he  refused,  owing  to  her  misconduct.  In 
November,  1881,  he  discovered  that  slie  had  been  living  in  adultery  with  one 
B.  since  May,  1880. — Held,  that  her  criminal  conviction  was  no  justification 
for  her  husband's  refusing  further  cohabitation  with  her,  but  that  as  such  re- 
fu^ial  did  not  conduce  to  her  adultery,  he  was  entitled  to  a  divorce  therefor. 

In  Tovm^end  v.  Townsend,  L.  M.  [3  P.  &  D.)  129,  a  husband,  having  com- 
mitted several  thefts,  separated  from  his  wife,  with  her  knowledge  and  consent, 
for  the  purpose  of  avoiding  arrest.  He  was  afterwards  apprehended  and  impris- 
oned, and  having  committed  other  thefts  after  his  release  he  was  again  im- 
prisoned. While  he  was  confined,  and  also  in  the  interval  between  his  im- 
prisonments, he  kept  up  a  correspondence  with  his  wife,  and  made  repeated 
endeavors  to  induce  her  to  return  to  cohabitation,  which  she  refused. — Held, 
that  there  was  no  desertion,  the  separation  being  involuntary  on  the  part  of 
the  husband. 

In  Sharman  v.  Sharman,  18  Tex.  521,  that  the  husband  had  committed  for- 
gery, for  which  he  had  been  convicted  and  sentenced  to  the  penitentiary  for 
seven  years,  where  he  was  confined  when  his  wife's  bill  for  divorce  for  deser- 
tion was  filed,  and  that  the  wife  was  left  without  any  means  of  support  except 
from  her  father,  was  held  not  good  cause  for  divorce. 

In  Greenlaw  v.  Greenlaw,  12  N.  H.  200,  a  statute  providing  that  divorces 
should  be  decreed  in  favor  of  the  innocent  party,  when  the  other  had  been 
convicted  of  a  felony  and  actually  imprisoned  therefor,  was  held  not  to  author- 
ize a  divorce  where  the  party  had  been  convicted  and  imprisoned  before  the 
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his  absence  from  his  wife  since  the  22d  of  April,  1879,  was 
"  willful,  continued  and  obstinate  desertion."  It  is  impossible  to 
conclude  that  it  is.  It  cannot  be  said  that  during  his  imprison- 
ment he  obstinately  and  willfully  remained  away  from  her,  for 
he  was  not  able  to  return  to  her.  He  wrote  to  her  during  his  con- 
passage  of  the  act.  See  Scott  v.  Scott,  6  Ohio  534;  Clark  v.  Clark,  10  N.  H. 
S80;  State  v.  Deaton,  65  N.  G.  496;  Cole  v.  Cole,  27  Wis.  531;  Sherburne  v. 
Sherburne,  6  Me.  210 ;  Buckholts  v.  Buckholts,  24  Ga.  238. 

In  Thomas  v.  Thomas,  51  III.  162,  the  commission  of  a  crime,  without  con- 
viction therefor,  was  held  insufScient.  Also,  Lucas  v.  Lucas,  2  Tex.  112  ;  Foy 
V.  Foy,  13  Ired.  90. 

In  Hoffmire  v.  Hofftnire,  3  Edw.  Ch.  173,  7  Paige  60,  a  husband,  wlio  had 
committed  adultery,  was  afterwards  convicted  and  imprisoned  for  a  felony. — 
Held,  that  the  misconduct  for  which  he  was  imprisoned  "  operated  as  an  aban- 
donment of  his  duty  towards  his  wife,"  so  as  to  revive  her  right  to  sue  for  a 
divorce  for  his  adultery,  and  that  the  decree  would  not  be  opened  to  enable 
him  to  show  condonation  previous  to  his  imprisonment. 

In  Small  v.  Small,  57  Ind.  568,  a  wife  prosecuted  her  husband  for  an  atrocious 
assault  and  battery  on  her,  with  intent  to  kill  her,  she  being  then  pregnant,  and 
thereby  causing  a  miscarriage  of  the  child.  He  was  acquitted. — Held,  that 
the  prosecution  was  not  "  cruel  and  inhuman  treatment,"  entitling  him  to  a 
divorce.     See  Woodruff  v.  Woodruff,  11  Me.  4^5. 

In  Porritt  v.  Porritt,  IS  Mich.  420,  a  wife  brought  a  suit  for  divorce  for 
cruelty  and  habitual  drunkenness,  which  was  granted  by  the  circuit  court,  but, 
on  appeal,  reversed  by  the  supreme  court.  Pending  these  proceedings,  the  hus- 
band made  a  criminal  charge  against  his  wife  of  attempting  to  take  his  life  by 
poison.  She  was  tried  thereon  and  acquitted. — Held,  that  the  time  during 
which  all  these  proceedings  were  going  on,  and  during  which  the  wife  did  not 
cohabit  with  her  husband,  should  not  be  estimated  in  the  three  and  a  half 
years'  separation  necessary  to  constitute  desertion. 

In  Ahem  v.  Easterby,  42  Conn.  546,  the  plaintiflP  was  sent  to  jail  for  four 
months  for  an  assault  upon  his  wife,  by  which  she  was  disabled  from  work. 
He  took  with  him  all  his  money,  making  no  provision  for  her.  She  had  no 
means  of  support,  and  sold  a  stove  belonging  to  her  husband  to  one  who  knew 
her  destitute  condition,  and  used  the  money  to  buy  necessaries. — Held,  that  the 
husband  could  not,  afterwards,  maintain  replevin  against  the  purchaser  of  the 
stove.    See  Edgerly  v.  Whalan,  106  JJfoss.  307. 

In  Gustin  v.  Carpenter,  51  Vt.  585,  a  married  woman,  whose  husband  was 
insane  and  confined  in  an  asylum  in  another  state,  was  held  competent  to  sue 
in  her  own  name  for  slander.  See  Ahell  v.  Light,  1  Han.  {N.  B.)  97 ;  Wray 
V.  Cox,  24  Ala.  337 ;  Grant  v.  Grant,  41  Iowa  88 ;  Bead  v.  Legard,  6  Exch. 
636 ;  Bichardson  v.  Du  Bois,  L.  B.  {5  Q.  B.)  51 ;  Davidson  v.  Wood,  1  Be  Gr,, 
J.  &  S.  465;  Alexander  v.  Aliller  16  Pa.  St.  215. 
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fiuenient,  but  she  returned  his  letters  to  him  unopened.  Though 
he  has  done  nothing  for  or  towards  her  support  during  all  the 
time  of  his  absence,  he  obviously  has  had  no  means  of  doing  any- 
thing. After  his  discharge  he  endeavored  to  find  her,  and  ap- 
peared to  be  very  desirous  of  doing  so.  The  case  made  by  the 
proofs  does  not  entitle  the  petitioner  to  the  divorce  which  she 
seeks. 

In  Bradford  v.  Abend,  89  III.  78,  a  wife  confined  in  an  asylum  in  another 
state  was  held  incapable  of  prosecuting  a  suit  for  divorce  against  her  husband. 
See  Worthy  v.  Worthy,  36  Ga.  45. 

In  Nevicomb  v.  Newcomb,  13  Bush  544,  a  husband  was  held  incapable  of 
stiing  his  wife  for  a  divorce  while  she  was  confined  by  him  in  a  lunatic  asylum 
in  another  state,  and  the  decree  granting  him  a  divorce  was  set  aside  after  the 
husband's  death. 

In  Wray  v.  Wray,  33  Ala.  187,  a  wife,  who  was  insane  and  confined  by  her 
husband  in  an  asylum  in  another  state,  was  held  entitled  to  alimony,  although 
she  had  committed  adultery  while  insane,  and  a  divorce  had  been  refused  to 
her  husband  therefor  in  Wray  v.  Wray,  19  Ala.  5£2.  See  Smith  v.  Smith,  6 
Stew.  Eq.  458 ;  Alna  v.  Flummer,  4  Me.  258 ;  Delaware  v.  McDonald,  46  Iowa 
170  ;  Hairis  v.  Davis,  1  Ala.  259 ;  Noble  Co.  v.  Schmoke,  51  Ind.  416;  Wertz 
V.  Wertz,  43  loiva  534;  Baker  v.  Baker,  82  Ind.  I46 ;  Meyer's  Estate,  Myrick 
(Ox/.)  178;  Goodale  v.  Brocknor,  61  How.  Pr.  451;  Hill  v.  Hill,  12  C.  E.  Gr. 
214. 

In  Douglass  v.  Douglass,  31  Iowa  421,  a  statute  provided  that  if  a  husband 
willfully  deserts  his  wife,  and  absents  himself  without  reasonable  cause  for  two 
years,  she  will  be  entitled  to  a  divorce.  Where  a  husband  deserted  his  wife 
while  sane,  it  was  held  that  he  could  not  excuse  his  subsequent  absence  for  the 
statutory  period  by  showing  that,  during  the  two  years,  he  became  insane  and 
was  confined  in  an  asylum.    See  Eathbun  v.  Eathbun,  40  How.  Pr.  328. — Eep. 
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The  Mutual  Life  Insurance  Company  of  New  York 

V. 

The  Easton  and  Amboy  Eailroad  Company  et  al. 

The  defendants  condemned  for  their  railroad  a  part  of  certain  lands 
covered  by  a  mortgage,  without  making  the  mortgagee  a  party.  Afterwards 
the  mortgagee  foreclosed,  without  making  the  defendants  a  party,  and  bought 
the  premises  at  a  price  which  left  a  large  balance  due.  The  mortgagee  then 
brought  suit  to  compel  the  defendants  to  redeem. — Held,  that  the  defendants 
cannot  redeem  by  paying  such  a  proportion  of  the  mortgage  debt  as  will  be 
equal  to  the  relative  value  which  its  condemned  land  bears  to  the  whole  tract. 


Bill  for  relief.     On  final  hearings  on  pleadings. 
Mr 4  F.  O.  Burnham,  for  complainant. 
Mr.  T.  N.  MeCarter,  for  defendants. 

The  Chancellor. 

The  complainant  had  a  mortgage  upon  a  tract  of  land.  Sub- 
sequently to  the  giving  of  that  mortgage,  the  defendant,  the 
Easton  and  Amboy  Railroad  Company,  took  part  of  the  land  by 
condemnation  under  its  charter,  and  paid  the  money  awarded  for 
the  land  to  the  mortgagor.  The  condemnation  proceedings  are 
not  binding  upon  the  complainant.  It  was  not  a  party  to  the-m. 
Afterwards  the  complainant  filed  its  bill  in  this  court  to  foreclose 
its  mortgage,  but  for  want  of  information  as  to  the  railroad  com- 
pany's proceedingSj  or  its  having  taken  the  land,  did  not  make 
that  company  a  party.  The  mortgaged  premises  were  sold  under 
t  he  execution  issued  on  the  decree  in  the  cause  to  pay  the  nwney 
due  to  the  complainant  on  its  mortgage,  with  the  costs  of  suit. 
Tliey  were  bought  by  the  complainant  at  a  price  which  left  a 
large  balance  due  to  it.  It  now  brings  this  suit  to  compel  the 
railroad  company  to  redeem.  The  bill  prays  that  that  company 
may  be  required  to  pay  the  money  due  ou  the  mortgage,  or  that 
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the  mortgaged  premises  may  be  sold  to  pay  it.  The  railroad 
company,  by  its  answer,  claims  a  right  in  equity  to  redeem  by 
paying  to  the  complainant  such  a  proportion  of  the  mortgage 
debt  as  will  be  equal  to  the  proportion  of  value  which  its  land 
bears  to  .that  of  the  whole  tract.  The  ground  of  this  claim  is 
that  the  complainant  has,  through  the  foreclosure  proceedings, 
obtained  an  indefeasible  title  to  all  of  the  mortgaged  premises 
except  the  railroad  company's  part,  to  which  it  has  obtained  a 
defeasible  one,  and  therefore,  it  is  argued,  equity  requires  nothing 
more  of  the  railroad  company  than  to  pay  its  proportion  as  be- 
tween it  and  the  complainant  as  owners  of  the  respective  parts 
of  the  land  subject  to  the  mortgage.  While  that  metlwd  and 
measure  and  that  principle  may  be  applicable  where  the  mort- 
gaged premises  have  been  sold  under  foreclosure  proceedings, 
which  are  not  binding  on  an  owner  of  part  of  the  property  be- 
cause he  was  not  made  a  party,  and  the  property  at  the  fore- 
closure sale  has  been  purchased  by  a  stranger,  it  is  not  so  where 
the  complainant,  having  bought  the  property  at  the  sale  and  still 
owning  it,  comes  into  court  and  asks  the  same  relief  to  which  he 
would  undoubtedly  have  been  entitled  as  against  the  omitted 
owner  if  he  had  made  him  a  defendant  in  the  foreclosure  pro- 
ceedings. In  such  case  the  complainant  is  entitled  to  the  same 
relief  to  which  he  would  have  been  entitled  had  he  made  such 
owner  a  party  to  the  original  suit.  Where  the  mortgaged  prem- 
ises have  been  bought  at  the  foreclosure  sale  by  a  stranger,  or, 
having  been  bought  by  the  complainant,  he  has  sold  them,  there 
may  be  no  other  equitable  way  of  fixing  the  amount  to  be  paid 
by  an  owner  of  part  of  the  property  who  has  not  been  made  a 
party  than  by  an  equitable  estimate  founded  on  the  proportion 
of  vialues.  Under  the  circumstances  of  this  case,  however,  the 
ordinary  method  cannot  be  adopted,  because  the  railroad  company 
is  not  bound  to  pay  for  redemption  anything  more,  at  most,  than 
the  value  of  the  land  and  damages  for  taking  it  at  the  time  when 
it  took  the  land.  North  Hudson  R.  R.  Co.  v.  Booraem,  1  Steio. 
Eq.  450,  593.  The  amount  due  on  the  complainant's  mortgage, 
at  the  time  of  the  sale  under  the  execution,  was  $21,150,  with 
interest  from   August  31st,  1878.     The  property  sold  at  the 
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foreclosure  sale  for  $10,500.  The  amount  of  the  award  was 
$3,615.50;  that  is,  for  the  value  of  the  land,  $1,227,  and  for 
damages  to  the  rest  of  the  property,  $2,388.50.  The  railroad 
company  cannot  be  required  to  pay  interest  until  after  the  de- 
ficiency has  been  established.  North  Hudson  R.  R.  Co.  v. 
JSooraem,  uhi  sup. 

In  this  cajsi,  that  deficiency  has  not  yet  been  established  against 
the  railroad  company,  for  it  was  not  a  party  to  the  foreclosure 
proceedings.  It  has  the  right  to  have  that  part  of  the  mort- 
gaged premises  to  which  is  has  not  title,  sold  to  pay  the  mort- 
gage. If  there  should,  on  such  sale,  be  a  deficieocy,  it  will  be 
bound  to  satisfy  it  to  the  amount  of  the  value  of  its  land  and 
damages  for  taking  it,  estimated  as  of  the  time  when  it  took  the 
land,  or  so  much  of  that  value  and  damages  as  may  be  necessary 
for  the  purpose,  but  no  more. 

The  railroad  company's  claim,  that  the  amount  which  it  should 
be  required  to  pay  is  a  proportion  of  the  mortgage  debt  equal 
to  the  proportion  of  the  present  value  of  its  property  to  the 
whole  of  the  mortgaged  premises,  cannot  be  sustained,  for  two 
reasons.  In  the  first  place,  as  before  stated,  there  is  no  warrant 
in  equity,  in  such  a  case  as  this,  for  such  a  measure  of  liability, 
and  in  the  next,  the  proposed  proportion  would  not  be  just. 
The  value  of  its  part  of  the  mortgaged  premises  was  fixed,  in 
I  he  award,  at  $1,227,  and  the  award  for  damages  to  the  rest  of 
tlie  property  was  $2,388.50.  Any  estimate  based  merely  on  the 
values  of  the  respective  parts  of  the  land,  would  be  unjust  to 
the  complainant,  for  it  would  leave  out  of  the  calculation  the 
essential  factor  of  the  damages.  Moreover,  the  time  as  of  which 
the  property  is  to  be  valued  as  between  the  railroad  company 
and  the  mortgagee,  is  that  at  which  the  former  took  the  land. 
North  Hudson  R.  R.  Co.  v.  Booraem,  ubi  sup.  The  railroad  com- 
pany is  to  pay  no  costs  of  this  suit  up  to  the  time  of  ascertain- 
ing the  deficiency,  and  in  the  redemption  it  is  to  be  chargeable 
with  none  of  the  costs  of  the  original  suit.  Parker  v.  Child,  10 
C.  E.  Gr.  4,1. 

The  award,  as  before  stated,  is  not  binding  on  the  complain- 
ant, because  it  was  not  a  party  to  it.     On  the  other  hand,  the 
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railroad  company  may  have  the  right,  as  against  the  mortgagee, 
to  condemn  the  mortgagee's  interest,  as  such,  in  the  property. 
Nothing  was  said  on  tlie  hearing  on  the  subject  of  the  award,  in 
this  connection,  or  in  connection  with  the  redemption.  I  have 
therefore  refrained  from  expressing  any  opinion  as  to  the  mode 
in  which  the  value  of  the  land  and  amount  of  damages  are  to 
be  ascertained,  for  the  purposes  of  this  suit. 


Maegaeet  Caepenter 

V. 

Alexander  Gray,  executor  &c.,  et  al. 

That  an  answer  is  inconsistent  with  itself  in  some  of  its  statements,  and  con- 
tains irrelevant  matter,  is  not  suflScient  ground  to  strike  it  out  under  the  two 
hundred  and  fifteenth  rule.  Under  that  rule  the  notice  of  a  motion  to  strike 
out  an  answer  must  state  the  grounds  or  reasons  therefor. 


Bill  for  relief.  On  motion  to  strike  out  answer  of  Abram  S. 
Myrick,  administrator.     Submitted  on  briefs. 

Mr.  H.  J,  StangeVy  for  complainant. 

Mr.  W.  J.  Gibby,  for  A.  S.  Myrick. 

The  Chancellor. 

The  notice  of  the  motion  under  consideration  is  of  an  applica- 
tion to  strike  out  the  answer.  No  grounds  or  reasons  are  stated. 
The  objections  made  to  the  answer  in  the  brief  of  the  complain- 
ant's solicitor  are  such  as  under  the  practice  previous  to  the 
promulgation  of  the  two  hundred  and  fifteenth  rule  of  this 
court,  could  only  have  been  made  by  filing  exceptions.  That 
rule  provides  that  any  objection  to  any  bill  or  any  answer  or 
special  replication,  or  any  part  thereof,  may  be  made  and  adju- 
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dicated  upon,  on  motion,  without  the  filing  of  a  demurrer  or 
exceptions,  but  that  the  notice  of  such  motion  must  state  the  par- 
ticular ground  or  grounds  of  objection.  As  before  stated,  the 
notice  in  this  cas"e  states  no  ground  whatever.  An  answer  duly 
filed  will  not  be  struck  from  the  files,  on  motion,  if  any  part  of 
it  is  entitled  to  be  regarded  as  an  answer  to  any  part  of  the  bill. 
Here  the  answer  assumes  to  be  an  answer  to  the  whole  of  the 
bill,  and  it  is  entitled  to  be  so  regarded.  The  complainant  ob- 
jects that  it  is  inconsistent  with  itself  in  some  of  its  statements, 
and  contains  irrelevant  matter.  Under  the  old  practice,  those 
objections  could  not  have  been  heard  on  a  motion  to  strike  the 
answer  from  the  files.  They  cannot  be  heard  under  the  present 
practice  upon  such  a  notice  as  was  given  in  this  case.  The 
motion  will  therefore  be  denied,  with  costs. 


Cornelius  Lydecker 

V. 

Andrew  D.  Bogert. 


Where  a  mortgagee  of  lands  recovered  a  judgment  on  his  bond,  sold  the 
mortgaged  premises  under  execution,  and  purchased  them  himself,  the  mort- 
gagor is  not,  ipso  facto,  entitled  to  an  injunction  to  restrain  him  from  selling 
other  lands  of  the  mortgagor  under  his  judgment,  on  the  ground  that  the  pur- 
chase of  the  equity  of  redemption  extinguished  the  mortgage  debt,  but  the 
mortgagor  may  enjoin  such  other  sales  until  it  shall  have  been  determined,  in 
this  court,  whether  the  mortgagee  ought  to  be  permitted  to  raise  any  more 
money,  by  execution,  on  account  of  the  debt,  and  if  so,  how  much. 


Bill  for  injunction.     On  final  hearing. 
Mr.  O.  H.  Voorhis,  for  complainant. 
Mr.  C.  Christie,  for  defendant. 
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The  Chancellor. 

The  defendant  held  a  bond  and  mortgage  of  real  estate  given 
to  him  by  the  complainant.  He  recovered  a  judgment  at  law 
against  the  complainant  for  the  mortgage  debt,  and  under  execu- 
tion sold  the  mortgaged  premises,  which  he  purchased  at  the 
sale.  He  then  proceeded  to  sell  other  lands  of  the  complainant, 
under  the  execution,  to  raise  the  balance  due  thereon  after  credit- 
ing the  amount  raised  by  the  sale  of  the  mortgaged  premises. 
The  bill  is  filed  to  restrain  him  from  selling. 

The  complainant  insists  that  the  purchase  by  the  defendant  of 
the  equity  of  redemption  was  an  extinguishment  of  the  mortgage 
debt,  and  in  support  of  this  claim  cites  Stevenson  v.  Black,  Saxt. 
838,  and  Hartsliome  v.  Hartshorne,  1  Gr.  Ch.  34-9.  That,  how- 
ever, is  not  the  law  in  this  state.  Caiiel  v.  Warwick,  1  Hal. 
190. 

In  Tice  v.  Annm,  2  Johns.  Ch.  125,  it  was  held  by  Chancellor 
Kent  that  if  a  mortgagee,  instead  of  resorting  to  a  bill  of  fore- 
closure, seeks  to  collect  the  mortgage-money  out  of  other  prop- 

NoTE. — The  general  rule  is  stated  to  be  that  a  mortgagee  cannot  sell  to 
another  person  or  purchase  himself  the  equity  of  redemption  at  an  execution 
sale  at  law  on  the  bond  secured  by  his  mortgage,  ^  Jones  on  Mort.  ^  1229 ;  3 
Pom.  Eq.  Jur.  ^  1204;  and  see  the  following  additional  cases:  Lesley  v.  Shock, 
S  must.  131,  reversing  S.  C,  2  Del.  Ch.  304;  S.  C,  4  Del.  Ch.  96;  Atkins  v. 
Sawyer  {1  Pick.  351),  11  Am.  Dec.  193  note;  Bosivell  v.  Carlisle,  55  Ala.  554; 
Schnell  V.  Schroder,  Bail.  Eq.  334;  McLure  v.  Wheeler,  6  Bich.  Eq.  343;  Sny- 
der V.  Blair,  6  Slew.  Eq.  212  ;  Hill  v.  Smith,  2  McLean  446  ;  Swigert  v.  Thomas, 
7  Dana  220. 

But  the  rule  is  by  no  means  universal,  2  Jones  on  Mori.  §  1229,  and  these 
additional  cases :  Clos  v.  Boppe,  8  C.  E.  Or.  270  ;  Johnston  v.  Watson,  7  Black/. 
174;  (now  controlled  in  Indiana  by  statute,  Boone  v.  Armstrong,  87  Ind.  168)  ; 
Cotlingham  v.  Springer,  88  III.  90  ;  Bank  of  Kentucky  v.  Milton,  12  B.  Mon.  340  ; 
Jackson  v.  Hull,  10  Johns.  481;  Jewitt  v.  McGowen,  E.  M.  Charlt.  392 ;  Fowler 
V.  Dupassau,  3  Mart.  {La.)  574  ;  Dabney  v.  Green,  4  Hen,  &  MunJ.  101 ;  McCall 
V.  Lenox,  9  S.  &  B.  307 ;  Wilhelm  v.  Lee,  2  Md.  Ch.  324  ;  Lavilleleuvre  v.  Fred- 
eric, 20  La.  Ann.  374;  McClure  v.  M ounce,  1  McCord  4^3  ;  Fithian  v.  Coi-win, 
17  Ohio  St.  118  ;  see  Booth  v.  Williams,  11  Phila.  266 ;  Loomis  v.  Stuyvesant,  10 
Paige  4^0;  Bonnell  v.  Henry,  13  How.  Pr.  142  ;  Eollins  v.  Henry,  86  N.  C.  714; 
Kansas  City  Sav.  Assn.  v.  Mastin,  61  Mo.  435  ;  Harrison  v.  Eldridge,2  Hal.  392. 

The  arrest  of  a  mortgagor  on  a  capias  for  tlie  bond  debt,  and  his  discharge 
bv  the  mortgagee,  does  not  preclude  the  mortgagee  from  afterwards  foreclos- 
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erty  of  the  mortgagor,  equity  will  either  stay  his  proceeding,  or 
compel  him  to  assign  his  bond  and  mortgage  to  the  mortgagor ; 
and  so,  too,  if  he  sells  the  equity  of  redemption  under  an  execu- 
tion at  law.  And  if,  as  in  that  case,  the  mortgagee,  after  selling 
the  equity  of  redemption  under  the  execution  at  law,  assigns  his 
bond  and  mortgage  to  the  purchaser,  equity  will  decree  that  the 
debt  is  paid. 

In  Stevenson  v.  Black  (1831),  the  defendant  had  levied  upon 
the  equity  of  redemption,  under  execution  on  a  judgment  re- 
covered by  him  for  part  of  the  mortgage  debt,  and  had  pur- 
chased it  at  the  sale  expressly  subject  to  the  mortgage.  The 
chancellor  (Vroom)  said  that  the  purchase  extinguished  the 
whole  of  his  debt. 

In  Hartshorne  v.  Hartshorne,  which  was  decided  by  Chan- 
cellor Pennington  in  1840,  the  question  was  not  presented  for 
decision. 

In  Deare  v.  Carr,  2  Or.  Ch.  613,  decided  by  Chancellor 
Vroom  in  1836,  the  question  was  again  before  him,  and  he  held 

ing,  Davis  v.  Battine,  2  Buss.  &  Myl.  76;  McPhelin  v.  Weldon,  5  Allen  [N.  B.) 
358. 

A  mortgagee's  purchasing  the  equity  of  redemption  at  an  insolvent  sale  of 
the  mortgagor's  lands  by  the  mortgagor's  administrator,  does  not  extinguish 
his  debt  against  the  estate  so  as  to  exclude  him  from  his  share  of  the  assets, 
Findlay  v.  Hosmer,  S  Conn.  360  ;   Walker  v.  Barker,  26  Vt.  710. 

That  a  mortgagee  has  taken  possession  of  the  mortgaged  premises,  does  not 
prevent  his  foreclosing  the  mortgage  thereon  afterwards,  Portland  Bank  v. 
Fox,  19  Me.  99 ;  Harkins  v.  Forsyth,  11  Leigh  294;  or  recovering  the  balance 
due  on  the  mortgage  debt.  Budge  v.  Bichens,  L.  B.  [8  G.  P.)  358 ;  Porter  v. 
Pillsbury,  36  Me.  278 ;  Weiner  v.  Heiniz,  17  III.  259;  Andrews  v.  Scotton,  2 
Bland  663;  Amory  v.  Fairbanks,  3  Bfass.  562;  Hatch  v.  White,  2  Gall.  152; 
Lovell  V.  Leland,  3  Vt.  581;  see  Green  v.  Gross,  45  N.  H.  574;  Biggins  v. 
Brockman,  63  III.  316 ;  Johnson  v.  Lewis,  13  Minn.  364;  or  purchasing  under 
his  own  judgment,  Trimm  v.  Marsh,  54  N.  Y.  599;  or  taking  the  body  of 
the  defendant,  on  a  ca.  sa.  for  the  mortgage  debt,  Golby  v.  Gibson,  3  Smith  {K. 
B.)  516;  see  Maguire  v.  O'Beilly,  3  Jon.  &  Lat.  224. 

As  to  the  effect  of  a  mortgagee  purchasing  the  equity  of  redemption  under 
the  execution  sale  of  another  creditor  of  the  mortgagor,  Murphy  v.  Elliott,  6 
Black/.  482 ;  Grawford  v.  Boyer,  U  Pa.  St.  380 ;  Ex  -parte  Gity  Sheriff,  1  Mc- 
Gord  399;  Schnell  v.  Schroder,  Bail.  Eq.  334;  Trimmier  v.  Vise,  17  S.  C.  499; 
Barnes  v.  Brotvn,  71  N.  G.  507;  see  Gross  v.  Stahlman,  43  Pa.  St.  129. 
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that  if  the  mortgage  creditor  became  the  purchaser  of  the  mort- 
gaged premises  at  the  sheriff's  sale,  under  an  execution  issued 
upon  a  judgment  rendered  for  the  mortgage  debt,  the  debt  was 
not  wholly  extinguished,  but  only  to  the  amount  of  the  purchase- 
money.  And  it  was  so  held  afterwards,  in  1854,  by  Chancellor 
Williamson,  in  Speer  v.  Whitfield,  2  Stock.  107.  In  that  case  he 
lays  down  the  law  on  the  subject  as  follows  :  "  If  the  mortgagee 
purchases  the  mortgaged  premises  subject  to  the  mortgage,  he  can- 
not hold  the  land  and  enforce  the  payment  of  the  mortgage  debt 
against  the  mortgagor ;  but  he  may  hold  his  mortgage  to  protect 
his  title.  If  he  purchased  the  mortgaged  premises  on  an  execu- 
tion at  law  against  the  mortgagor  in  favor  of  a  third  person,  he 
purchases  subject  to  the  mortgage,  and  thereby  extinguishes  his 
debt.  Or  if  he  purchases  the  mortgaged  premises  under  an 
execution  upon  a  judgment  for  his  mortgage  debt,  he  thereby 
extinguishes  his  debt  to  the  amount  he  gave  for  the  laud."  He 
adds :  "  In  this  case,  Speer  sold  the  mortgaged  premises  to  sat- 
isfy his  debt  secured  by  the  mortgage,  and  he  purchased  them 

A  statute  authorizing  an  equity  of  redemption  to  be  sold  under  execution 
at  law,  was  held  not  to  include  a  judgment  obtained  by  the  mortgagee,  on  his 
bond,  and  a  sale  of  the  premises  thereunder  to  himself,  Shaw  v.  Tims,  19 
Grants  Ch.  496;  Kerr  v.  Styles,  26  Id.  309;  see  Vannooman  v.  McCarty,  20  U. 
C.  C.  P.  42;  also  Preston  v.  Eyan,  45  Mich.  174. 

As  to  the  right  of  a  purchaser  of  the  premises  from  the  mortgagor  to  have 
a  personal  judgment  against  the  mortgagor  for  the  debt  transferred  to  him  on 
h\A  redeeming  the  mortgage,  Greenough  v.  Littler,  L.  P.  (15  Ch.  Div.)  93; 
and  similar  rights  of  the  mortgagor's  sureties  on  the  bond,  Stewart  v.  Clark,  13 
U.  C.  C.  p.  203  ;  Post  V.  Trad^-smen's  Bank,  28  Conn.  420 ;  Burst  v.  Bates,  95 
III.  493  ;  Cullum  v,  Emanuel,  1  Ala.  23  ;  Miller  v.  Musselman,  6  Whart.  354  ; 
Brewer  v.  Staples,  3  Sandf.  Ch.  579  ;  Lovrndes  v.  Chishohn,  2  McCord's  Ch.  455; 
Bronston  v.  Pobinson,  4  B.  Mon.  142. 

A  vendor  may  enforce  his  lien  against  a  purchaser  of  the  premises  under  an 
execution  issued  on  a  judgment  at  law  recovered  by  the  vendor  on  his  bond, 
Rice  v.  Wilhurn,  31  Ark.  lOS ;  3Ivrphy  v.  Elliott,  6  Blackf.  4^2;  see  Barker  v. 
Smark,  3  Beav.  64  ;   Greeno  v.  Barnard,  IS  Kan.  518. 

As  to  the  jurisdiction  of  equity  to  relieve  in  case  of  mistake  as  to  the  effect 
of  a  purchase  at  a  sheriff's  sale  on  the  lien  of  a  mortgage  on  the  premises, 
Cumming's  Appeal,  23  Pa.  St.  509 ;  Biggins  v.  Brochnan,  63  III.  316 ;  Lovmdes 
V.  Chishohn,  2  McCord's  Ch.  455. 

The  case  of  Cattel  v.  Warwick,  1  Hal.  190,  seems  to  have  been  doubted  in 
Sloan  V.  Summers,  2  Gr.  515. — Rep. 
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for  $33.  Had  the  premises  been  sold  for  this  debt  alone,  Speer 
would  be  obliged  to  give  a  credit  of  $33  on  his  interest  in  the 
mortgage,  but  as  his  judgment  was  for  a  much  larger  sum  than 
the  amount  of  his  interest  in  the  mortgage  (his  debt  was,  with 
claims  of  other  persons,  secured  by  the  mortgage  which  was  in 
the  form  of  an  absolute  deed  to  one  Whitfield),  the  $33  must  be 
credited  on  the  whole  judgment  debt,  and  the  credit  upon  the 
mortgage  must  be  in  the  proportion  the  mortgage  bears  to  the 
judgment  debt." 

In  that  case,  and  in  Deare  v.  Carr,  the  parties  were  before  this 
court  in  proceedings  for  foreclosure  of  the  mortgaged  premises, 
and  there  was  no  difficulty  in  doing  justice  between  them.  In 
Tice  V.  Annin,  Chancellor  Kent  says,  speaking  of  the  embarrass- 
ment in  disposing  of  the  subject  by  any  entirely  satisfactory 
adjudication,  that  the  true  and  only  remedy  is  to  prevent  such 
sales ;  that  the  mortgagee  should  be  prohibited  from  proceeding 
at  law  to  sell  the  equity  of  redemption,  and  ought,  in  every  case, 
to  be  put  to  his  election  to  proceed  directly  upon  the  mortgage, 
or  else  to  seek  other  property  (if  the  rights  of  other  creditors  do 
not  interpose)  or  the  person  of  the  debtor,  to  obtain  satisfaction 
of  his  debt,  and  that  he  sees  no  other  way  to  prevent  a  sacrifice 
of  the  interest  of  the  mortgagor.  This  view  has  been  adopted 
by  this  court,  and  acted  upon  in  Severns  v.  Woolston,  3  Gr.  Ch. 
^W,  and  Van  Mater  v.  Conover,  3  C.  E.  Gr.  38,  and  in  other 
unreported  cases,  where  injunctions  were  granted  to  restrain 
mortgagees  from  selling  the  equity  of  redemption  under  execu- 
tions upon  judgments  recovered  for  the  mortgage  debts.  This 
court  is  open  to  atFord  that  relief,  and  if  the  mortgagor,  having 
the  opportunity,  should  not  choose  to  avail  himself  of  his  right, 
he  could  not  reasonably  complain  if  the  property  should  be  sac- 
rificed at  the  sale.  Moreover,  equity  will,  if  he  come  in  in  due 
time,  afford  him  relief  on  a  proper  case,  upon  a  bill  to  redeem. 
Where  the  mortgaged  premises  are  of  but  very  little  value,  while 
the  mortgage  debt  is  large,  it  would,  manifestly,  be  very  unrea- 
sonable and  unjust  to  hold  that,  by  the  sale  of  the  premises  at 
law  for  the  payment  of  the  mortgage  debt,  the  mortgagee  is  to 
lose  the  balance  of  his  debt.     It  might  be  that  the  mortgaged 
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premises  have  a  merely  nominal  value,  and  would  not  pay  the 
expense  of  foreclosure  proceedings.  In  such  case,  if  the  cred- 
itor, having  obtained  a  judgment  at  law  for  the  mortgage  debt, 
should  sell  the  equity  of  redemption  under  the  execution,  he 
would,  if  the  doctrine  contended  for  by  the  complainant  is  the 
true  one,  lose  his  debt,  and  the  mortgagor  be  discharged  there- 
from without  paying  it  or  parting  with  anything  of  value  for  it, 
or  being  put  to  any  pecuniary  disadvantage  in  connection  with 
it,  for  what  the  mortgagor  would  part  with  and  the  mortgagee 
get,  would  be  of  no  value.  The  mortgagee,  in  fact,  would  un- 
justly lose  his  debt  merely  through  the  application  of  a  doctrine 
of  equity,  a  result  not  to  be  contemplated  or  allowed.  The  bond 
is  the  debt,  and  the  mortgage  is  the  pledge  for  its  payment.  If 
the  creditor  proceeds  to  sell  the  thing  pledged,  under  inequitable 
circumstances,  he  may  be  restrained  in  equity,  and  if  he  has  sold 
it  under  such  circumstances,  and  bought  it  himself,  the  mort- 
gagor may  redeem,  or  it  may  be  sold,  or  its  value  appraised  and 
established  in  equity,  in  order  to  do  justice  between  the  par- 
ties. If  a  third  party  has  bought  it,  subject  to  the  mortgage,  the 
mortgagor  may  obtain  such  relief  against  Iiim  as  will  be  equita- 
ble. The  main  difficulty  in  dealing  with  the  subject  arises  from 
the  fact  that  the  mortgagee,  in  selling  the  premises  under  execu- 
tion at  law,  for  his  mortgage  debt,  sells  subject  to  his  mortgage — 
that  is,  he  sells  the  equity  of  redemption  merely,  and  if  he  buys 
it,  it  is  to  be  presumed  that  he  has  had  the  benefit  of  his  mort- 
gage debt  in  the  allowance  of  the  amount  in  his  purchase,  for, 
buying  subject  to  it,  what  he  bids  is  bid  for  the  property  over  and 
above  the  mortgage.  Such  would  be  the  effect  of  a  stranger's 
bid,  and  such  will  be  the  efiect  c^  his  own.  If  he  purchases  the 
property  and  comes  into  equity  for  foreclosure  of  his  mortgage, 
as  was  the  case  in  Speer  v.  Whitfield,  or  is  brought  into  'court  on 
such  proceedings  as  in  Deare  v.  Cari^,  equity  will  be  done  by 
charging  him  with  his  bid  as  a  payment  on  his  mortgage  debt, 
and  requiring  the  mortgagor  to  pay  the  balance,  or  be  foreclosed, 
or  by  decreeing  a  sale  of  the  property.  If  he  buys  expressly 
sul>ject  to  his  mortgage,  his  mortgage  debt  is  extinguished. 
Where  the  sale  is  not  expressly  subject  to  the  mortgage,  the 
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mortgagor  may  restrain  him,  iu  equity,  from  proceeding  to  sell 
other  property  until  he  sliall  have  done  what  equity  requires, 
which  will  be  to  credit  on  his  debt  what  he  ought  to  credit,  in 
view  of  his  purchase  of  the  property  under  the  circumstances. 
In  the  case  in  hand,  the  mortgagor  has  permitted  the  mortgagee 
to  sell  the  mortgaged  premises  under  his  judgment.  The  mort- 
gagee bought  them.  They  did  not  bring  enough  to  pay  the  debt. 
Tlie  mortgagee  is  now  proceeding  at  law,  as  he  lawfully  may,  to 
make  the  balance  due  him  out  of  the  mortgagor's  other  prop- 
erty. These  facts  alone  are  not  sufficient  to  entitle  the  com- 
plainant to  a  decree  that  the  debt  is  extinguished.  But  he  is 
entitled  to  have  the  injunction  continued,  restraining  the  defend- 
ant from  proceeding  to  sell  under  the  execution  at  law  until 
after  it  shall  have  been  determined  in  this  suit  whether  he  ought, 
under  the  circumstances,  to  be  permitted  to  raise  any  more 
money  by  execution,  on  account  of  the  debt,  and  if  anything, 
how  much. 


The  United  New  Jersey  Railroad  and  Canal  Com- 
pany et  al. 

V 

The  Long  Dock  Company  et  al. 

In  September,  1867,  certain  trustees  of  the  New  Jersey  Eailroad  and 
Transportation  Company  and  of  the  Long  Dock  Company  agreed  to  convey  to 
the  former  certain  lands  and  water  rights,  excepting  therefrom  one  hundred 
and  fifty-eight  six-hundredths  in  value  of  the  whole  tract,  which  were  to  be 
set  off  in  severalty  and  conveyed  to  the  latter,  and,  further,  that  if  either  of 
the  parties  should,  after  the  division,  be  dispossessed  of  any  part  of  the  tract 
so  conveyed  to  it,  or  should  be  put  to  any  expense  in  defending  its  title  thereto 
or  in  extinguishing  any  outstanding  title  or  claim  against  it,  then  the  other 
party  should  bear  its  share  of  such  loss  and  expense  according  to  its  propor- 
tionate interest  in  the  entire  property.  The  deeds  were  executed  and  delivered 
in  October,  1867.  To  the  greater  part  of  the  premises  conveyed  to  the  New 
Jersey  Baiiroad  and  Transportation  Company,  the  state  had  paramount  title 
as  riparian  owner,  and  in  1868  tlie  joint  companies  (the  Delaware  and  Kari- 
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tan  Canal  Company,  the  Camden  and  Amboy  Railroad  and  Transportation 
Company  and  the  New  Jersey  Railroad'and  Transportation  Company),  which 
were  consolidated  and  thus  succeeded  to  the  title  of  the  New  Jersey  Railroad 
and  Transportation  Company  in  the  premises,  and  whose  lessee  the  Pennsyl- 
vania Railroad  Company  is,  obtained  the  state's  title  to  the  premises,  by  au 
act  of  the  legislature  which  prohibited  them  from  reclaiming  or  utilizing  any 
part  of  said  premises  until  the  compensation  stipulated  in  the  act  had  been 
paid.  The  consideration  was  afterwards  fixed  at  $500,000,  which  the  joint 
companies  paid.  The  complainants  were  also  put  to  expense  in  defending 
their  title  to  part  of  the  premises  against  a  claim  by  one  Winants,  which  was 
subsequently  abandoned  by  his  voluntary  discontinuance  of  the  suit. — Held, 
that  the  covenant  above  quoted  contemplated  and  included  the  state's  para- 
mount right  to  the  lands  under  water,  and  that  the  defendants  are  consequently 
liable  for  the  one  hundred  and  fifty-eight  six-hundredths  part  of  the  $500,000, 
with  interest  thereon  from  1868,  and  also  liable  for  the  one  hundred  and  fifty- 
eight  six-hundredths  part  of  the  cost  of  defending  the  Winant's  claim. 

Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  J.  B.  Vredenburgh  and  Mr.  J,  D.  Bedle,  for  complainants. 

Mr.  R.  Wayne  Parker  and  Mr.  Cortlandt  Parker,  for  defend- 
ants. 

The  Chancellor. 

This  suit  is  brought  to  establish  and  enforce  the  liability  of 
the  defendants,  the  Long  Dock  Company,  to  pay  to  the  com- 
plainants part  of  certain  moneys  paid  by  the  United  New  Jersey 
Railroad  and  Canal  Company  to  perfect  and  defend  its  title  to 
land  in  Jersey  City,  part  of  the  Harsimus  cove  property  con- 
veyed to  the  New  Jersey  Railroad  and  Transportation  Company 
by  Moses  Taylor  and  Peter  Bentley,  trustees  for  the  Long  Dock 
Company  and  others,  in  pursuance  of  an  agreement  made  Sep- 
tember 10th,  1867.  By  that  agreement,  which  was  made  be- 
tween Messrs.  Taylor  and  Bentley,  trustees  for  the  owners  of 
the  Harsimus  cove  property,  of  the  first  part,  the  beneficial  own- 
ers of  the  property,  of  the  second  part,  and  the  New  Jersey  Rail- 
road and  Transportation  Company,  of  the  third  part,  it  was 
recited  that  the  trustees  held  title,  in  trust  for  the  parties  of 
the  second  part,  of  a  certain  tract  of  laud  and  land  under  water 
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and  water  rights  in  Jersey  City,  known  as  the  Harsimus  cove 
property,  excepting  some  parcels  previously  conveyed  therefrom, 
and  they  thereby  agreed  to  convey  to  the  railroad  company  all 
those  lands,  lauds  under  water  and  water  rights,  excepting  the 
parcels  previously  conveyed  and  excepting  also  one  hundred  and 
j&fty-eight  six-hundred ths  parts  in  value  of  the  whole  tract,  after 
excepting  the  parts  previously  conveyed,  which  one  hundred  and 
fifty-eight  six-hundredths  parts  were  the  share  of  the  Long 
Dock  Company  therein,  and  were  to  be  set  oif  to  that  company 
in  severalty  accordingly,  along  the  northerly  side  of  the  tract, 
and  to  be  separated  from  the  residue  by  a  line  to  be  drawn 
through  the  whole  tract,  easterly  and  westerly,  parallel  with 
Pavonia  avenue. 

There  was  a  provision  in  the  agreement  that  the  two  companies 
should  agree  upon  the  partition,  and  that  if  they  could  not  agree 
there  should  be  an  arbitration.  Also  that  if  the  division  line 
should  not  fall  in  the  middle  line  of  a  street  or  block,  but  should 
cut  a  tier  of  lots  or  a  street  unequally,  the  arbitrator  or  arbitra- 
tors should  have  power  to  locate  the  line  at  the  nearest  middle 
line  and  award  a  pecuniary  allowance  to  the  party  whose  land 
might  be  taken  for  that  purpose,  the  allowance  being  rated  at  the 
price  of  $700,000  for  the  whole  tract.  It  was  also  thereby  agreed 
that  in  locating  the  division  line,  the  title  of  the  whole  tract 
should,  for  the  sake  of  convenience  of  division,  be  deemed  equally 
good  and  valid,  and  that  if  at  any  time  afterwards  either  of  the 
companies  should  be  dispossessed  of  any  portion  of  the  tract  con- 
veyed to  it  or  its  assigns  by  virtue  of  the  agreement,  or  should  be 
put  to  any  cost  or  expense  in  defending  its  title  thereto,  or  in  ex- 
tinguishing any  outstanding  title  or  claim  against  it,  then  the 
other  party  should  bear  its  proportion  of  such  loss  and  expen-se 
according  to  its  proportion  of  interest  in  the  entire  property, 
which  should  be  a  lien  on  the  part  set  off  and  conveyed  to  it. 
The  agreement  further  provided  that  the  property  should  be  con- 
veyed at  a  time  and  place  therein  designated,  with  all  the  right, 
title  and  interest  of  the  trustees  as  riparian  owners,  or  as  owners 
of  the  Budd  grant  (a  grant  from  the  state  for  land  under  water, 
part  of  which  was  part  of  the  property),  or,  otherwise,  to  fill  in 
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and  reclaim  lands  under  water,  build  docks,  wharves  and  piers, 
or  in  any  other  manner,  and  whether  held  by  the  trustees  or  by 
any  other  party  or  parties  for  their  use.  The  price  of  the  prop- 
erty to  be  conveyed  to  the  railroad  company  was  $515,666.66. 
The  partition  was  made  by  arbitrators,  under  the  agreement,  and 
it  was  agreed  between  the  companies  that  the  division  line  should 
be  the  middle  of  South  Second  street,  and  that  the  Long  Dock 
Company,  which  thus  obtained  more  than  its  share,  should,  for 
the  excess,  pay  the  railroad  company  $72,500  in  cash  on  the  de- 
livery of  the  deed.  The  conveyances  were  m-ade  by  deeds  dated 
October  1st,  1867.  In  the  division  the  arbitrators  assigned  to 
the  Long  Dock  Company  nearly  one-half  of  that  part  of  the 
Budd  grant  which  lay  within  the  boundaries  of  the  property. 
The  land  divided  was  almost  all  of  it  under  tide-water.  To  a 
great  part  of  that  which  was  conveyed  to  tlie  railroad  company, 
the  state  had  paramount  title.  The  Camden  and  Amboy  Rail- 
road and  Transportation  Company,,  the  Delaware  and  Raritan 
Canal  Company  and  the  New  Jersey  Railroad  and  Transporta- 
tion Company  (since  known  as  the  joint  companies)  were  consoli- 
dated in  interest,  by  agreement,  validated  by  act  of  the  legisla- 
ture early  in  1867,  and  the  Pennsylvania  Railroad  Company 
subsequently  became  their  lessee  and  took  possession,  under  the 
lease,  at  midnight  on  the  30th  of  November,  1871.  Under  the 
lease  it  became  vested  with  the  rights  of  those  companies,  and  is 
entitled  to  the  benefit  of  the  covenant  in  question  in  this  suit  in 
place  and  in  the  right  of  the  New  Jersey  Railroad  and  Trans- 
portation Company.  By  act  of  the  legislature  of  March  30th, 
1868  (P.  L.  of  1868  p.  651),  wherein  it  was  recited  that  the 
joint  companies  required  more  room  for  depot,  storage  and  other 
railroad  and  canal  purposes  at  Jersey  City,  and  to  that  end  had 
purchased,  in  the  name  of  the  New  Jersey  Railroad  and  Trans- 
portation Company,  all  private  right,  title,  interest  and  property 
in  the  lands  under  water  known  as  the  Harsimus  cove  property, 
lying  between  the  centres  of  South  Second  and  South  Seventh 
streets,  and  extending  from  the  upland  or  shore  to  the  deep 
waters  of  the  Hudson  river,  the  right  and  title  of  the  state  to  the 
land  lying  between  high-water  mark  on  the  west,  the  deep  water 
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of  the  Hudson  on  the  east,  the  centre  of  South  Second  street  on 
the  north,  and  the  centre  of  South  Seventh  street  on  the  south,^ 
excepting  thereout  that  portion  of  the  Budd  grant  then  owned  by 
the  joint  companies,  was  granted  to  those  companies,  their  suc- 
cessors and  assigns,  to  hold  them  in  the  name  of  the  New  Jersey- 
Railroad  and  Transportation  Company  or  otherwise,  on  payment 
on  or  before  the  1st  day  of  January  then  next,  of  such  sum  or 
sums  of  money  as  should  be  fixed  by  the  attorney-general  and 
three  commissioners  (to  be  appointed  by  the  supreme  court  on 
the  application  of  the  attorney-general  or  the  companies,  on 
notice)  as  the  just  and  equitable  compensation  to  the  state  for  the 
lands  thereby  granted,  surrounding  the  Budd  grant.  The  act 
also  provided  that  until  such  comj>ensation  should  be  paid  it 
should  not  be  lawful  for  the  companies  to  improve,  fill  in,  re- 
claim or  enjoy  the  lands  under  water  thereby  granted.  The 
compensation  was  fixed,  under  the  provisions  of  the  act,  at  $500,- 
000  (the  award  was  dated  December  22d,  1868),  and  has  been 
paid  by  the  joint  companies.  They  gave  their  bond  to  the  state 
for  the  money,  with  interest  from  December  31st,  1868,  and  sub- 
sequently paid  the  bond.  They  have  frequently  demanded 
payment  of  the  proportion,  one  hundred  and  fifty-eight  six-bun- 
dredths,  of  the  money,  which,  they  insist,  the  Long  Dock  Com- 
pany is  bound  to  pay  under  the  agreement,  but  the  latter  has 
never  paid  it  or  any  part  of  it. 

The  agreement  provides  that  in  the  partition,  and  for  the  pur- 
poses thereof,  the  title  of  the  whole  tract  shall,  for  the  sake  of 
convenience  of  division,  be  deemed  equally  good  and  valid.  To 
part  of  the  property — that  within  the  lines  of  the  Budd  grant — 
there  was  an  absolute  and  indisputable  title  All  the  property 
was  regarded  as  being  held  by  such  a  title.  The  agreement  fur- 
ther provides  that  if  at  any  time  after  the  division  of  the  prop- 
erty between  the  companies,  either  of  the  companies  should  be 
dispossessed  of  any  portion  of  the  tract  conveyed  to  it  or  its  as- 
signs by  virtue  of  the  agreement,  or  should  be  put  to  any  cost  or 
expense  in  defending  its  title  to  it,  or  in  extinguishing  any  out- 
standing title  or  claim  against  it,  the  other  party  should  bear  its 
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proportion  of  such  loss  and  expense,  according  to  its  proportion 
of  interest  in  the  entire  property. 

The  main  question  for  decision  is  whether  the  title  of  the  state, 
at  the  time  of  the  division,  to  land  under  water,  set  off  to  the 
railroad  company,  is  to  be  regarded  as  an  outstanding  title  within 
the  meaning  of  the  agreement.  It  is  urged,  on  behalf  of  the  de- 
fendants, that  the  agreement  had  reference,  in  the  language  under 
consideration,  only  to  outstanding  claims  of  title  by  private  per- 
sons as  riparian  owners  or  otherwise.  But  the  language,  ob- 
viously, does  not  necessarily  require  such  a  construction.  It  is  as 
general  as  it  could  be.  It  embraces,  in  terms,  every  outstanding 
title  or  claim,  and  if  the  state  had  a  title  or  claim,  the  terms  em- 
braced it.  The  state  not  only  had  a  title  or  claim  against  the 
land  under  water,  not  included  in  the  Budd  grant,  but  it  had  a 
paramount  title,  a  sovereign  claim.  It  is  urged,  however,  on  the 
part  of  the  defendants,  that  that  claim  or  title  was  liable  to  be 
extinguished  by  the  riparian  owner's  right  of  reclamation  which 
existed  by  the  common  law  of  the  state.  That  is,  that  the  state's 
claim  or  title  might  be  extinguished  by  occupancy  of  the  property 
by  the  riparian  owner.  Still,  the  right  of  the  state  existed  until 
extinguished  in  that  way  or  by  grant.  It  cannot  be  doubted  that 
the  paramount  title  of  the  state  was  witiiin  the  terms  of  the  agree- 
ment. 

But  it  is  urged  that,  though  withia  the  terms,  it  was  not 
within  the  meaning  of  the  parties,  and  Cooper  v.  Bloodgood,  5 
Stew.  Eq.  ^09,  is  cited.  But  that  case  is  not  in  point.  The 
query  is,  indeed,  there  suggested,  whether  a  riparian  owner,  who, 
in  conveying  his  property,  includes  the  land  between  high  and 
low-water  marks,  to  which  he  lias  no  title,  will,  in  the  absence 
of  an  express  warranty  to  that  effect,  be  held  by  the  usual  cove- 
nants, to  have  warranted  against  the  notorious,  paramount  and 
sovereign  title  of  the  state,  to  such  land  under  water.  But,  in 
that  case,  which  was  a  suit  for  foreclosure  of  a  mortgage  for 
purchase-money  of  land  so  conveyed  as,  by  its  description,  to 
include  the  shore  also,  it  was  merely  held  that,  under  the  circum- 
stances, the  existence  of  the  paramount  title  of  the  state  consti- 
tuted no  defence  in  that  suit.     The  question  here  is  whether. 
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where  the  title  to  land  is,  for  the  purposes  of  division,  assumed 
to  be  perfect,  and  there  is  an  agreement  for  indemnity  against 
any  outstanding  title  or  claim,  the  admitted  paramount  sovereign 
title  of  the  state  is  to  be  regarded  as  not  within  the  meaning  of 
the  parties.  It  is  to  be  boi-ne  in  mind  that  only  part  of  the 
land  conveyed  to  the  Long  Dock  Company  was  within  the  limits 
of  the  Budd  grant,  and  there  was  other  land  under  water  con- 
veyed to  it,  to  which  the  state  had  paramount  title  up  to  the 
time  of  the  conveyance  to  the  Long  Dock  Company.  On  the 
making  of  that  conveyance,  and  the  consequent  acquisition  of 
that  other  property  by  that  company,  the  state's  title  to  that 
other  property  was  at  once  extinguished  by  force  of  existing 
legislative  provisions  of  a  general  character,  in  favor  of  that 
company,  in  effect  releasing  that  title  to  the  laud  the  company 
should  acquire.  Obviously,  that  fact  in  nowise  affects  the  deci- 
sion of  the  question  under  consideration,  either  the  one  way  or 
tike  other.  The  agreement  provides,  as  before  stated,  for  the 
conveyance,  with  the  property,  of  all  the  right,  title  and  interest 
of  the  trustees,  as  riparian  owners,  or  as  owners  of  the  Budd 
grant,  or  otherwise,  to  fill  in  and  reclaim  lands  under  water, 
build  docks,  wharves  and  piers,  or  in  any  other  manner.  And 
by  each  of  the  deeds,  the  land  is  conveyed,  in  fee,  to  the  grantee, 
with  all  the  right,  title  and  interest  of  the  grantors  in  the  land 
under  water,  and  all  their  right  to  fill  in,  reclaim  or  in  any  man- 
ner improve  the  lands  and  those  under  water,  and  all  their  right 
to  build  docks,  wharves  and  piers  within  the  bounds  of  the 
premises  granted.  The  peculiar  character  of  the  title  to  the 
property  therefore  was  well  known  to  the  parties,  and  it  was 
well  understood  that  the  state  had  paramount  title.  Though 
that  title  might  have  been  extinguished  by  the  process  of  recla- 
mation, yet  it  W.QS  within  the  power  of  the  state,  at  any  time 
before  reclamation,  effectually  to  assert  and  compel  recognition 
of  its  right.  The  act  of  1868,  before  referred  to,  prohibits 
reclamation  before  payment  of  compensation.  There  is  nothing 
to  justify  the  conclusion  that  the  paramount  title  of  the  state 
was  not  within  the  intention  of  the  parties,  as  it  was  within  the 
meaning  of  the  language  they  employed  to  express  their  inten- 
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tion.  It  is  said  that  the  act  just  referred  to  was  procured  by 
the  joint  companies,  and  that  they,  therefore,  are  responsible  for 
the  prohibition,  and  that  it  was  and  is  attributable  to  thera. 
But  the  act  is  a  public  act,  and  deals  with  and  disposes  of  prop- 
erty which  undoubtedly  and  undeniably  was  the  property  of  the 
state,  and  which  it  had  the  power  to  sell.  And  it  also,  of  course, 
had  the  right  to  protect  its  interest  therein.  Tliere  is  no  ground 
for  entertaining  a  suggestion  of  bad  faith  on  the  part  of  the  joint 
companies  in  the  matter,  and,  indeed,  no  such  suggestion  is 
made. 

It  is  urged,  however,  that  they  sought  and  obtained  other  very 
important  and  valuable  advantages  in  connection  with  the  extin- 
guishment of  the  title  of  tlie  state,  as  appears  from  the  act  itself, 
and  that  those  advantages  may  be  justly  regarded  as  part  of  that 
for  which  the  $500,000  were  paid.  But  it  is  clear  that  those  ad- 
vantages did  not  enter  into  the  consideration  of  the  amount  of  com- 
pensation to  increase  it.  The  compensation  appears  to  have  been 
fixed  at  a  lower  amount  than  it  otherwise  would  have  been  because 
of  the  uses  (beneficial  to  the  public)  to  which  the  land  was  to  be  de- 
voted. The  act  directed  that  in  fixing  the  compensation,  regard 
should  be  had  to  the  fact  that  the  companies  owned  partof  theBudd 
grant;  the  purposes  to  which  the  land  was  to  be  put,  and  the  con- 
sideration that  the  state  ought  to  favor  them  in  their  enterprise. 
By  the  report  of  the  commissioners  (who  were  the  attorney-general, 
ex-Governors  Olden  and  Haines  and  Charles  E.  Elmer,  Esq.)  it 
appears  that  they  fixed  the  amount  after  viewing  the  property 
and  investigating  its  nature  and  condition,  and  those  of  the 
various  rights  claimed  thereto,  and  after  considering  them,  and 
hearing  and  considering  not  only  the  statement's  of  the  parties 
interested  and  of  engineers  and  scientific  persons  and  others 
having  knowledge  of  the  subject  matter,  but  also  the  arguments 
of  counsel  on  behalf  of  the  united  companies  and  others  claiming 
to  be  interested ;  and  that  in  fixing  the  amount,  they  had  regard 
to  the  ownership  by  the  companies  of  part  of  the  Budd  grant,  to 
the  purposes  of  the  grant,  the  value  of  which  was  under  con- 
sideration and  which  they  were  to  estimate,  the  situation  of  the 
land  and  the  inducements  the  state  ouo-ht  to  hold  out  to  the 
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grantees  for  making  the  proposed  iraprovemeuts.  It  appears 
also,  by  the  evidence,  that  the  Long  Dock  Company  had  notice 
of  the  sessions  of  the  commissioners  to  consider  the  matter,  and 
were,  in  fact,  represented  by  counsel  there.  But  however  that 
may  have  been,  it  was  the  state,  the  owner  of  the  paramount 
title,  that  declared  on  what  terms — the  receipt  of  proper  com- 
pensation— it  would  extinguish  or  release  that  title,  and  provided 
the  means  of  fixing  the  amount  of  compensation.  The  whole 
transaction  was  public,  and  there  appears  to  be  no  ground  what- 
ever, for  any  complaint  as  to  any  of  tlie  steps  taken  therein, 
and  the  defendants  are  bound  by  the  price  which  was  fixed. 

The  complainants  also  make  a  claim  for  indemnity  in  regard 
to  a  claim  made  by  Garret  E.  Winants,  to  a  part  of  the  prop- 
erty conveyed  to  the  railroad  company  under  the  agreement. 
That  claim  for  indemnity  may  be  readily  disposed  of.  It  ap- 
pears that  Winants  was  the  owner  of  adjoining  property,  and  by 
suit  in  equity  in  the  United  States  circuit  court  for  tke  district 
of  New  Jersey,  made  claim  to  a  small  part  of  the  property  con- 
veyed to  the  railroad  company  under  the  agreement.  The  bill 
was  filed  against  the  joint  companies  July  2-lth,  1869.  Answer 
was  filed  by  the  defendants  in  December  following.  There  ap- 
pears to  have  been  an  arrangement  entered  into  between  the 
Pennsylvania  Railroad  Company  and  Winants  for  the  purchase 
by  the  latter  of  his  adjoining  property  and  conveyance  thereof 
to  it  at  a  future  day,  and  there  was  to  be  a  lease  from  him  to  it 
for  the  property  in  the  meantime.  The  arrangement  was  fully 
carried  out.  The  agreement  provided  that  that  arrangement  was 
not  to  affect  the  claim  in  suit  or  the  suit  itself.  But  it  appears 
that  in  May,  1879,  the  bill  was  dismissed  on  motion  of  Winants's 
own  solicitor.  The  order  of  dismissal  (consented  to  by  Winants 
himself)  states  that  the  complainant  has  abandoned  all  further 
prosecution  of  the  suit.  The  expense  of  defending  that  suit  is 
within  the  agreement  which  is  the  foundation  of  this  suit.  There 
will  be  a  decree  for  the  complainant  for  the  proportion,  one  hun- 
dred and  fifty-eight  six-hundredths  parts  of  the  $500,000  and 
the  lawful  interest  thereon  from  the  date  of  the  bond  given  by 
the  joint  companies  to  the  state,  December  31st,  1868,  and  also 
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for  the  amount  of  the  cost  of  defending  the  Winants  suit.  And 
10  secure  payment  thereof,  the  complainant  is  entitled  to  a  decree 
■that  those  moneys  are,  with  the  costs  of  this  suit,  a  lien  upon  the 
property  conveyed  to  the  Long  Dock  Company  under  the  agree- 
ment, saving  the  rights  of  any  of  the  defendants  whose  equities 
as  to  the  land  or  any  part  of  it  are  for  any  reason  superior  to 
that  of  the  complainant.  Whether  any  of  them  have  any  such 
equities,  and  if  any,  to  what  extent,  will  be  the  proper  subject 
of  a  reference,  as  will  also  the  matter  of  the  amounts  due  to  the 
complainants  from  the  Long  Dock  Company. 


The  Delawaee,  Lackawanna  and  Western  Railroad 

Company 

V. 

The  Oxford  Iron  Company. 

1.  All  that  a  surety  is  entitled  to  against  the  principal  debtor  is  indemnity ; 
if  he  pays  less  than  the  full  amount  due,  all  he  can  recover  is  what  he  paid. 

2.  Until  a  surety  pays,  his  principal  is  under  no  liability  to  him,  and  his 
•only  remedy  is  a  suit  in  equity  to  compel  the  principal  to  pay  his  debt  to  their 
■common  creditor. 

3.  A  surety,  as  against  his  principal,  has  a  right  to  have  his  principal's 
property  first  applied  to  the  satisfaction  of  the  debt. 


On  hearing  on  petition,  affidavits  and  order  to  show  cause. 

Mr.  Flavel  3IcGee,  for  receiver. 

Mr.  J.  Henry  Stone  and  Mr.  Charles  D.  Thompson,  and  Mr. 
William  H.  Jessup,  of  Pennsylvania,  and  Mr.  Charles  A.  Davi- 
son and  Mr.  Hamilton  Odell,  of  New  York,  for  creditors. 

Van  Fleet,  Y.  C. 

This  is  an  application  for  direction.     In  September,  1878,  the 
persons  constituting  the  firm   of  Selden  T.  Scran  ton   &   Com- 
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pany  made  an  assignment,  under  the  statute  regulating  assign- 
ments by  debtors  for  the  benefit  of  their  creditors,  to  Benjamin 
G.  Clarke.  Subsequently,  under  the  bill  filed  in  this  cause,  Mr. 
Clarke  was  appointed  receiver  of  the  Oxford  Iron  Company. 
He  was  thus  invested  with  a  dual  character.  Prior  to  their  as- 
signment, Selden  T.  Scranton  &  Company  had  endorsed  the 
paper  of  the  Oxford  Iron  Company  to  an  amount  exceeding 
$900,000.  They  were  accommodation  endorsers.  All  this  paper 
was  outstanding  when  this  suit  was  brought  and  the  receiver  ap- 
pointed. The  necessary  steps  to  fix  the  h'ability  of  Selden  T. 
Scranton  &  Company  as  endorsers  were  taken,  and  the  persons 
holding  the  paper  so  endorsed  have  since  proved  the  debts, 
founded  on  it,  against  the  Oxford  Iron  Company,  and  many  of 
them,  though  not  all,  have  also  presented  claims,  founded  on  the 
same  debt,  against  the  estate  of  Selden  T.  Scranton  &  Com- 
]iany.  For  the  protection  of  the  estate  of  Selden  T.  Scranton 
&  Company,  Mr.  Clarke,  as  assignee,  proved  against  the  Ox- 
ford Iron  Company  a  claim  for  the  amount  for  which  his  assign- 
ors were  liable,  as  endorsers  for  that  corporation.  The  estate  of 
Selden  T.  Scranton  &  Company  has  paid  nothing  in  discharge 
or  on  account  of  this  liability.  The  point  upon  which  the  re- 
ceiver asks  direction  is  whether,  in  distributing  the  assets  of  the 
Oxford  Iron  Company,  a  dividend  should  be  paid  on  the  whole 
or  any  part  of  the  claim  proved  on  behalf  of  Selden  T.  Scranton 
&  Company. 

As  a  general  rule,  all  that  the  surety  is  entitled  to  against 
the  principal  debtor  is  indemnity;  in  other  words,  to  be  made 
whole.  If  he  pays  less  than  the  full  amount  due,  or  in  depre- 
ciated currency,  all  he  can  recover  is  what  he  paid,  or  the  value 
of  what  be  gave  in  satisfaction.  He  has  a  right  to  be  re-im- 
bursed,  but  to  nothing  more.  Surge  on  Suretyship  359 ;  2 
Dan.  Neg.  Instruments  §  134^2 ;  8nyder  v.  Blair,  6  Stew.  Eq. 
^08.  In  Fowler  v.  Strickland,  107  Mass.  552,  it  was  held  that 
an  accommodation  endorser  has  the  same  right  to  purchase  paper 
on  which  he  is  liable  that  any  other  person  has,  and  that  in  case 
he  becomes  the  purchaser  of  such  paper,  he  is  entitled  to  recover 
the  full  amount  due  without  regard  to  what  he  paid  for  it.     The 
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surety  being  entitled  to  nothing  but  indemnity,  it  follows  neces- 
sarily from  this  limitation  of  his  right,  that  until  he  has  paid 
something  for  his  principal  debtor,  he  has  no  right  to  demand 
anything  of  him  except  that  he  pay  his  debt  to  their  common 
creditor.  This  right  he  may  enforce  in  equity.  After  the  debt 
for  which  he  is  liable  becomes  due,  and  after  his  principal  has 
made  default,  the  surety  may  maintain  a  suit  in  equity  to  com- 
pel his  principal  to  pay  his  debt.  I7nck  v.  Black,  2  C.  E.  G-r. 
189 ;  King  v.  Baldwin,  2  Johns.  Ch.  664"  Equity  gives  this 
remedy  to  the  surety,  because,  as  was  said  by  Lord  Keeper 
North,  it  is  unreasonable  that  a  man  should  always  have  such  a 
cloud  hang  over  him.  Ranelaugh  v,  Hayes,  1  Vern.  189.  But 
this  is  his  only  remedy.  Until  he  pays  something,  his  principal 
is  under  no  liability  to  him  and  owes  him  no  duty  except  to  pay 
his  debt  to  their  common  creditor. 

In  the  present  condition  of  affairs,  then,  it  is  clear  that  no 
dividend  should  be  paid  on  this  claim.  The  endorsers  have  paid 
nothing  for  the  makers,  and  no  part  of  the  assets  of  the  makers 
should  therefore  be  distributed  to  them.  Nor  do  I  think  that 
any  payment  by  Selden  T.  Scranton  &  Company,  short  of  the 
full  amount  due,  will  entitle  the  claim  presented  on  their  behalf 
to  participate  in  the  distribution  of  the  assets  of  the  Oxford  Iron 
Company.  Though  there  are  two  persons  liable,  there  is  but 
one  debt.  One  person  is  liable  as  principal  and  the  other  as 
surety.  Now,  as  between  these  two,  it  is  the  clear  right  of  the 
surety  to  be  protected  against  loss  to  the  extent  of  the  principals 
property.  The  surety  is  not  bound  to  pay  anything  that  the 
principal's  property  will  pay.  As  against  the  principal,  the 
surety  is  only  bound  to  pay  what  the  principal  cannot.  So  clear 
is  the  justice  of  this  principle  that  it  has  been  enforced,  by  legis- 
lation, against  their  common  creditor,  after  he  has  recovered 
judgment  against  both ;  for  now,  after  judgment  has  been  re- 
covered, in  the  same  action,  against  both  maker  and  endorser, 
the  law  commands  that  the  debt  shall  be  first  made,  if  it  can  be 
done,  out  of  the  property  of  the  maker,  and  if  the  endorser  is 
compelled  to  pay,  he  is  entitled  to  an  order  that  the  judgment 
stand  against  the  maker  for  his  benefit.   Rev.  p.  863  §  86.   Taking 
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this  rule  as  our  guide,  the  course  to  be  pursued  in  this  matter  is 
perfectly  plain.  Creditors  holding  paper  endorsed  by  Selden  T. 
Scranton  &  Company,  and  who  have  proved  their  debts  against 
both  estates,  are  entitled  to  a  dividend  from  each,  but  not  to  two 
dividends  from  the  estate  of  the  Oxford  Iron  Company,  which 
would  be  the  effect,  practically,  of  admitting  the  claim  proved 
on  behalf  of  Selden  T.  Scranton  &  Company  to  a  dividend  out 
of  the  assets  of  the  Oxford  Iron  Company. 

The  proper  method  to  be  pursued  in  distributing  the  assets  of 
the  two  estates  towards  the  payment  of  the  debts  under  consid- 
eration, will  be  this :  first,  these  debts  will  be  entitled  to  their 
just  pro  rata  share  of  the  assets  of  the  Oxford  Iron  Company; 
to  the  extent  of  the  sums  so  paid  the  debts  will  be  respectively 
reduced,  and  then  for  the  balance  remaining  unpaid,  the  holders 
of  these  debts,  who  have  also  proved  their  claims  against  the 
estate  of  Selden  T.  Scranton  &  Company,  will  be  entitled  to 
their  just  pro  rata  of  the  assets  of  that  estate.  But  in  no  event 
is  the  claim  presented  against  the  Oxford  Iron  Company  on  be- 
half of  Selden  T.  Scranton  &  Company,  founded  on  their 
liability  as  endorsers,  entitled  to  a  dividend. 


Charles  S.  Shultz 

V. 

Frederick  Sanders  et  al. 

1.  A  suitor  who  seeks  relief  against  an  infant  defendant,  must  prove  his 
whole  case.     An  infant  is  incapable  of  making  a  binding  admission. 

2.  A  purchaser  at  a  judicial  sale  runs  no  risk  in  respect  to  the  correctness 
of  the  legal  principles  on  which  the  judgment  under  which  he  purchases  is 
founded. 

3.  A  reversal  of  the  judgment  under  which  a  sale  has  besn  made  subse- 
quent to  the  passage  of  title,  will  not  nullify  or  disturb  the  purchaser's  title. 

4.  A  purchaser  at  a  judicial  sale  cannot  be  heard,  on  an  application  to  be 
discharged  from  his  contract,  to  impeach  the  decree  under  which  he  pur- 
chased. 
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On  petition  and  affidavits. 

Mr.  John  C.  Besson,  for  complainant. 

Ml'.  Isaac  S.  Taylor,  for  petitioners. 

Van  Fleet,  Y.  C. 

The  petitioners,  Louis  and  Clara  Eisberg,  were  the  purchasers 
of  the  mortgaged  premises  sold  under  the  decree  made  in  this 
causo.  They  ask  to  be  relieved  from  their  contract.  They  say 
they  bid  for  the  mortgaged  premises  believing  that,  if  they  were 
struck  off  to  them,  they  would  acquire  a  title  in  fee  simple  abso- 
lute, hut  they  have  ascertained,  since  their  purchase,  that  the  suit 
is,  in  essential  particulars,  so  defective  that  a  good  title  cannot 
be  made.  And  for  this  reason,  they  say  they  ought  not  to  be 
compelled  to  carry  out  their  contract. 

The  mortgage  on  which  the  suit  is  founded  was  made  by 
Frederick  Sanders  and  his  wife  to  the  complainant.  It  bears 
date  DeceruL^er  31st,  1881,  and  provides  that  the  money  secured 
by  it  shall  be  paid  December  31st,  1882.  Its  proviso  contains 
this  further  condition,  that  if  any  tax  or  other  governmental 
charge  shall  thereafter.be  imposed  upon  the  mortgaged  premises, 
and  shall  remain  unpaid  and  in  arrear  for  thirty  days  after  the 
same  becomes  due  and  payable,  that  then,  and  in  such  case,  the 
principal  sum  secured  by  the  mortgage  shall,  at  the  option  of  the 
mortgagee,  become  immediately  due  and  payable,  although  the 
period  limited  by  the  mortgage  for  its  payment  may  not  then 
have  expired.  The  bill  was  filed  on  the  4th  of  March,  1882. 
It  alleged  that  the  principal  of  the  mortgage  had  become  due  by 
a  breach  of  the  condition  just  stated,  the  allegation  on  that  point 
being  that  a  tax  of  $150,  assessed  agaiUiSt  the  mortgaged  prem- 
ises, fell  due  on  the  15th  day  of  January,  1882,  and  had,  from 
that  date  up  to  the  filing  of  the  bill,  remained  unpaid  and  in 
arrear.  The  mortgagor  and  his  wife  were  regularly  brought 
into  court.  Subpoena  was  served  on  them  personally,  and  duly 
returned  March  28th,  1882,  the  day  on  which  it  was  returnable. 
No  further  step  was  taken  against  the  mortgagor  up  to  the  time 
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of  his  death.  He  died  intestate,  on  the  8th  of  August,  1882, 
leaving  five  infant  children.  The  suit  was  subsequently  regu- 
larly revived  against  the  heirs-at-law  of  the  mortgagor,  and 
guardians  ad  litem  appointed  for  them,  and  on  the  12th  day  of 
December,  1882,  the  usual  interlocutory  decree  was  made,  direct- 
ing a  master  to  ascertain  the  truth  of  the  allegations  of  the  com- 
plainant's bill,  and  to  report  the  amount  due.  There  is  no 
proof  accompanying  the  master's  report,  showing  that  the  mort- 
gage had  become  due  prior  to  the  institution  of  the  suit;  in 
other  words,  no  proof  appears  to  have  been  made,  before  the 
master,  that  a  tax  had  been  assessed  against  tiie  mortgagetl 
premises  after  the  delivery  of  the  mortgage,  which  had  after- 
wards become  due,  and  remained  unpaid  for  thirty  days  prior  to 
the  filing  of  the  bill.  Without  such  proof,  the  petitioners  say 
no  valid  decree  could  be  made  against  the  infant  defendants. 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  suitor  who 
seeks  relief  against  an  infant  defendant,  must  prove  his  whole 
case,  and  that  nothing  can  be  taken  as  admitted  against  him, 
either  by  his  default,  or  on  the  answer  of  his  guardian  ad  litem. 
Mills  V.  Dennis,  3  Johns.  Ch.  367 ;  Holden  v.  Hearn,  1  Beav. 
4-4^.  It  may  be  that  the  decree  in  this  case  was  made,  as  against 
the  infant  defendants,  on  insufficient  proof,  but,  so  long  as  the 
decree  stands,  it  concludes  both  the  subject-matter  of  the  suit  and 
the  parties  to  the  suit.  A  court  of  general  jurisdiction  may 
misconstrue,  misapply  or  plainly  disobey  the  law,  in  pronouncing 
judgment,  yet,  so  long  as  its  judgment  remains  unreversed,  it 
unalterably  binds  the  parties  and  pronounces  the  law  which 
defines  and  determines  their  rights  in  that  particular  case.  A 
purchaser  of  laud  sold  pursuant  to  the  decree  of  a  court  of  gen- 
eral jurisdiction,  assumes  no  responsibility  for  the  correctness  of 
the  legal  principles  on  which  the  decree  is  founded.  All  he 
need  do  is  to  see  that  the  court  had  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  suit,  and  that  the  decree  pro- 
nounced was  within  the  scope  of  the  pleadings.  A  record  show- 
ing these  facts  must  be  accepted  by  every  domestic  tribunal  as 
an  indisputable  verity.  Even  a  subsequent  reversal  of  the  decree 
will  not  affect  him,  for  it  is  a  principle  of  manifest  justice,  as 
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well  as  of  established  law,  that  rights  acquired  by  a  third  person, 
in  the  enforcemeut  of  a  decree  of  a  court  of  geueral  jurisdiction, 
shall  endure,  though  the  decree  be  afterwards  reversed.  Rorer 
on  Jud.  Sales  §  4^1.  In  such  case,  the  injured  party  must  look 
for  redress  to  the  person  who  got  the  money  for  the  laud,  and 
not  to  the  person  who  paid  his  money  for  the  land  under  the 
sanction  of  a  judicial  sentence.  So  great  is  the  faith  reposed  in 
judicial  records,  that  it  has  been  held  that  a  bona  fide  purchaser 
at  a  judicial  sale  is  entitled  to  hold  the  land  he  has  purchased 
and  paid  for,  though  the  defendant  had,  before  the  sale,  paid  the 
debt  on  which  the  judgment  was  founded,  but  left  the  judgment 
to  stand  open  and  unsatisfied  on  the  records.  Nichols  v.  Disner-, 
6  Dutch.  293;  8.  C.  on  error,  2  Vr.  461. 

But  this  case  presents  no  question  for  discussion.  The  prin- 
ciple which  must  control  its  decision  is  authoritatively  settled. 
Chief  Justice  Beasley,  speaking  for  the  court  of  errors  and 
appeals,  in  McCahUl  v.  Equitable  Life  Assurance  Society,  11  C. 
E.  Gr.  531,  said  :  "  The  decision  of  a  domestic  court  of  geueral 
jurisdiction,  acting  within  the  scope  of  its  powers,  has  inherent 
in  it  such  conclusive  force  that  it  cannot  be  challenged  collater- 
ally, and  such  decision  definitely  binds  all  parties  embraced  in  it, 
unless,  on  objection  made  to  such  court  itself,  or  in  a  direct  course 
of  appellate  procedure.  *  *  *  Such  judicial  act  may  be 
voidable,  but  it  is  not  void.  If  even  admittedly  erroneous,  such 
error  cannot  be  set  up  against  the  decree  in  a  collateral  proceed- 
ing founded  upon  the  decree."  The  petitioners  are  not  parties 
to  this  suit,  and  they  cannot  therefore  challenge  the  decree  by 
appeal.  If  they  attack  it  at  all,  they  must  do  so  collaterally, 
and  this  method  of  attack,  it  has  been  settled  from  the  earliest 
times,  is  not  open  to  them. 

The  petitioners,  if  they  carry  out  their  contract,  will  acquire  a 
title  which  will  unquestionably  be  valid  and  effectual  against 
the  infant  defendants.  Their  application  must  be  denied,  with 
costs. 


158  CASES  IN  CHANCERY.  [38  Eq. 


De  Kay  v.  Hackensack  Water  Co, 


Minna  De  Kay  et  al. 

V. 

The  Hackensack  Water  Company,  Re-organized,  et  al. 

1.  An  executor  who  uses  the  funds  held  by  liim  in  his  representative  capa- 
city to  purchase  a  security  which  he  knows  to  be  invalid,  is  not  entitled  to  the 
character  of  a  bona  fide  holder. 

2.  Wliere  the  same  person  is  an  ofiScer  of  two  corporations,  and  he  transfers 
securities  issued  by  one  to  the  other,  with  knowledge  that  the  securities  are 
subject  to  an  infirmity  which  renders  them  invalid  in  any  hands  but  those  of 
a  bona  fide  holder  for  value,  his  knowledge  is  not  the  knowledge  of  the  trans- 
feree. 

3.  Where  a  negotiable  instrument,  void  between  the  original  parties,  reaches 
the  hands  of  a  bona  fide  holder  for  value,  before  maturity,  all  that  such  holder 
can  recover  on  it  is  what  he,  or  some  prior  holder,  through  whom  he  derives 
his  title,  paid  for  it,  with  interest. 


On  exceptions  to  master's  report. 

Mr.  William  8.  Gfummere,  for  complainants. 

Mr.  John  Linn,  for  the  Hackensack  Water  Company. 

Mr.  Charles  H.  Voorhis,  for  Ida  E.  Voorhis. 

Van  Fleet,  V.  C. 

The  questions  now  in  dispute  in  this  case  arise  on  exceptions 
to  the  master's  report.  This  suit  was  originally  brought  to  fore- 
close a  mortgage,  made  by  the  Hackensack  Water  Company  to 
Henry  H.  Voorhis  as  trustee  for  the  holders  of  bonds  to  be 
issued  under  the  mortgage.  The  trustee  having,  on  request,  re- 
fused to  institute  a  suit  to  foreclose,  the  complainants  filed  a  bill 
in  virtue  of  their  right  as  bondholders.  The  persons  standing 
in  the  right  of  the  mortgagors,  defended  on  the  ground  that  at 
the  time  the  mortgage  was  executed  no  such  corporate  organiza- 
tion had  been  effected  as  authorized  the  corporation  to  execute  a 
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valid  mortgage  on  its  franchise,  and  also  on  the  further  ground 
that  the  mortgage  was  invalid  because  it  M^as  executed  in  viola- 
tion of  the  terms  of  the  charter  of  the  corporation.  The  court 
of  errors  and  appeals  found  both  grounds  of  defence  to  be  true, 
but  held  that  the  defendants  could  not  avail  themselves  of  either 
as  against  bona  fide  holders  of  the  bonds  for  value.  Hackensack 
Water  Co.  v,  De  Kay,  9  Stew.  Eq.  5J{B.  A  reference  was  then 
ordered  to  ascertain  which  of  the  bonds  were  held  by  bona  fide 
holders  for  value.  The  master  reported  that  Ida  E.  Voorhis  and 
the  Hackensack  Water  Company,  re-organized,  were  such  hold- 
ers, and  to  this  part  of  his  report  exceptions  have  been  taken. 
And  the  only  question  to  be  decided  is,  Are  the  bonds  held  by 
these  persons  entitled  to  participate  in  the  distribution  of  the  pro- 
ceeds of  sale  of  the  mortgaged  premises? 

It  is  entirely  clear  that  the  bonds  held  by  Ida  E.  Voorhis  are 
not  entitled  to  participate.  She  may  now  be  a  bona  fide  holder 
for  value,  though  the  means  by  which  she  acquired  her  bonds  are 
calculated  to  provoke  very  strong  suspicion,  but  she  was  not  such 
holder  when  the  judgment  was  pronounced,  defining  which  bonds 
were  entitled  to  participate  and  which  were  not.  That  judgment 
was  pronounced  on  April  16th,  1883.  At  that  date  she  did  not 
hold  or  own  a  single  bond.  The  bonds  she  now  holds  were  then 
held  by  Charles  H.  Voorhis.  He  was  not  a  bona  fide  holder. 
He  not  only  knew  that  the  mortgage  under  which  the  bonds  were 
issued  was  executed  without  authority  of  law,  but  was  mainly,  if 
not  solely,  instrumental  in  procuring  it  to  be  executed  contrary 
to  law.  The  bonds  in  his  hands  were  utterly  worthless.  He 
could  impart  neither  life  nor  value  to  them  by  transferring  them 
to  his  daughter,  either  with  or  without  consideration.  An  at- 
tempt is  made  to  show  that  these  bonds,  while  in  the  iiauds  of 
Mr.  Voorhis,  were  held  by  a  bojia  fide  holder.  It  is  said  that 
Mr.  Voorhis,  in  purchasing  them,  used  money  in  his  hands  as 
executor,  and  that  the  bonds  were,  therefore,  not  his  proper.ty, 
but  the  property  of  the  beneficiaries  of  the  testator  wiiom  he 
represented.  But  no  authority  to  make  such  an  investment  is 
shown.  Such  authority  will  not  be  presumed,  especially  in  a 
case  where  an  executor,  having  made  such  use  of  the  funds  under 
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his  control  as  would,  unless  expressly  authorized,  constitute  a 
misappropriation  of  them,  when  called  upon  to  defend  the  validity 
of  the  security  he  has  purchased,  makes  no  pretence  that  his  pui - 
chase  was  authorized  by  the  will  of  his  testator.  But  suppose  he 
was  authorized,  still  he  was  not  innocent,  for  he  knew  as  executor 
what  he  knew  as  a  man.  If  he  purchased  the  bonds  as  executor 
he  knew  at  the  time  he  made  the  purchase  that  he  was  purchas- 
ing securities  which  he  himself  had  procured  to  be  issued  con- 
trary to  law.     This  exception  must  be  sustained,  with  costs. 

The  Hackensack  Water  Company,  re-organized,  hold  ninety- 
seven  bonds.  They  acquired  them  all  of  Robert  C.  Bacot  and 
John  F.  Ward.  No  question  is  raised  as  to  the  right  of  forty-six 
out  of  ninety-seven  to  participate  in  the  distribution  of  the  pro- 
ceeds of  sale.  The  dispute  is  confined  to  the  other  fifty-one. 
The  fifty-one  disputed  were  obtained  by  Bacot  and  Ward  of  the 
First  National  Bank  of  Hackensack  and  of  the  Hackensack  Sav- 
ings Bank,  and  subsequently  transferred  to  the  present  holders. 
The  right  of  the  fifty-one  bonds  to  participate  is  denied  on  the 
ground  that  the  two  banks  just  named  were  not  bona  fide  holders. 
It  is  claimed  that  when  these  banks  acquired  the  bonds  they 
were  chargeable,  in  law,  with  knowledge  of  the  fact  which  ren- 
dered the  mortgage  invalid.  This  charge  is  based  on  this  state 
of  facts:  Charles  H.  Voorhis  was  the  president  of  the  corpora- 
tion which  made  the  mortgage  and  issued  the  bonds ;  as  already 
stated,  he  procured  the  mortgage  to  be  made  contrary  to  law ;  he 
was  also  president  of  both  of  the  banks,  and  negotiated  the  trans- 
fer (tf  these  bonds  from  the  water  company  to  the  banks.  Now, 
if  the  knowledge  which  Mr.  Voorhis  acquired  while  acting  as 
president  of  the  water  company  is  imputable  to  the  banks  in  con- 
sequence of  his  connection  with  them  as  president,  then  it  is  clear 
that  the  banks  are  chargeable  with  all  that  he  knew,  and  that  in 
this  controversy  they  are  entitled  to  no  better  position,  in  a  legal 
point  of  view,  than  Mr.  Voorhis  would  occupy  himself  if  he 
were  here  claiming  to  recover  on  these  bonds.  But  this  is  not 
the  ground  on  which  the  right  of  these  bonds  to  participate  is 
disputed.  The  complainants  do  not  claim  that  the  knowledge 
which  Mr.  Voorhis  possessed  as  president  of  the  water  company 
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can,  by  law,  be  held  to  be  the  knowledge  of  the  banks,  but  their 
contention  is  this:  they  say  that  Mr.  Voorhis,  being  in  a  posi- 
tion where  he  could  ascertain  whether  the  mortgage  had  been 
made  pursuant  to  authority  of  law  or  not,  and  it  being  his  duty, 
as  an  officer  of  the  banks,  when  the  bonds  were  offered,  to  ascer- 
tain this  fact,  the  law  will  presume  that  he  performed  his  duty, 
and  thus  became  cognizant,  as  president  of  the  banks,  before  the 
banks  agreed  to  take  the  bonds,  that  the  mortgage  was  invalid. 
But  this  reasoning  is  quite  too  artificial,  I  think,  to  be  the  basis 
of  a  judicial  decree.  The  law  will  not  presume  that  a  man  will 
go  in  search  of  information  which  he  already  has.  Such  a  pre- 
sumption would  be  contrary  to  both  nature  and  reason.  From 
the  time  the  mortgage  was  executed  Mr.  Voorhis  knew  that  it 
was  invalid.  He  did  not  need  to  examine  books  nor  search 
through  papers  to  learn  that  fact.  His  knowledge  of  the  fact 
was  coeval  with  the  fact  itself. 

The  case  against  the  right  of  these  bonds  to  participate  must 
stand,  if  it  can  stand  at  all,  on  the  ground  that  the  knowledge 
which  Mr.  Voorhis  acquired  as  president  of  the  water  company 
became  the  knowledge  of  the  banks  when  he  came  to  act  for 
them  as  their  president  in  a  transaction  in  which  the  interest  of 
the  banks  stood  opposed  to  the  interest  of  the  water  company. 
But  that  is  not  the  position  in  which  the  law  places  two  princi- 
pals represented  by  the  same  agent.  On  the  contrary,  I  under- 
stand the  law  to  be  that  where  an  agent  representing  two  princi- 
pals concocts  a  scheme  to  defraud  one  of  them  for  the  benefit  of 
the  other,  it  will  be  presumed  that  he  did  not  disclose,  to  the 
principal  he  intended  to  cheat,  the  means  by  which  he  intended 
to  effect  his  purpose.  This  court  has  decided  that  where  an  offi- 
cer of  a  corporation  deals  with  the  corporation  in  a  matter  in 
which  his  interest  is  opposed  to  the  interest  of  the  corporation, 
he  does  not,  in  such  transaction,  represent  the  corporation  so  as  to 
make  his  knowledge  the  knowledge  of  the  corporation.  Barnes 
V.  Trenton  Gas  Light  Co.,  12  C.  E.  Gr.  33.  The  same  princi- 
ple has  been  held  to  apply  where  two  corporations  have,  in  a 
transaction  between  them,  been,  in  part  at  least,  represented  by  the 
same  agent.     It  appeared  in  In  re  Marseilles  Extension  Railway 
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Co.,  L.  B.  {7  Ch.  Jpp.)  161,  that  the  same  person  was  a  director  iu 
both  the  Marseilles  Extension  Railway  Company  and  the  Credit 
Foncier  and  Mobilier  of  England,  and  that  he  had  borrowed 
money  of  the  Credit  Foncier  for  the  railway  company,  to  "rig" 
the  market  with  the  stock  of  the  railway  company.  It  was  con- 
ceded that  if  the  Credit  Foncier  lent  its  money  to  the  railway  com- 
pany, knowing  that  the  railway  company  intended  to  use  the 
money  to  "  rig  "  the  market  with  its  own  stock,  the  Credit  Foncier 
could  not  recover.  The  only  attempt  made  to  show  such  knowl- 
edge on  the  part  of  the  Credit  Foncier,  was  to  show  that  the  per- 
son who  borrowed  the  money  and  who  constituted  part  of  the 
managing  body  of  both  corporations,  knew  that  the  money  was 
to  be  used  for  that  purpose,  but  this  was  held  not  to  be  sufficient. 
Lord  Justice  James  said  :  "  I  cannot  understand  how  a  director 
of  a  company,  going  to  borrow  money  from  another  company,  of 
which  he  is  also  a  director,  can  put  the  company  from  whom  he 
borrowed  it  in  any  different  position  from  that  which  a  joint 
stock  bank  would  be  placed  by  a  director  of  it  asking  a  loan  for 
himself."  The  burden  in  this  case  is  on  the  party  alleging  want 
of  bona  fides.  The  mere  possession,  by  an  endorsee  or  assignee, 
of  an  instrument  possessing  negotiable  qualities,  imports,  ^rma 
facie,  that  he  acquired  it  bona  fide,  for  value,  before  maturity^ 
and  without  notice  of  any  fact  impeaching  its  validity.  My  con- 
clusion is  that  the  banks  were  bona  fide  holders  for  value,  and 
consequently  that  the  Hackensack  Water  Company,  re-organized, 
are  entitled  to  stand  in  their  right. 

But  a  single  question  remains  to  be  considered,  and  that  is. 
How  much  are  the  holders  entitled  to  be  paid  on  their  bonds? 
their  full  face  or  only  so  much  as  they,  or  some  prior  holder, 
paid  ?  Two  matters  are  settled :  first,  that  the  mortgage  is  void 
as  a  security,  except  in  favor  of  bona  fide  bondholders ;  and 
second,  that  very  few  of  the  bonds  were  sold  for  their  full  face 
value.  The  rule  is  settled  in  this  state  that  where  a  negotiable 
instrument,  which  is  void  between  the  original  parties,  reaches 
the  hands  of  a  bona  fide  holder  for  value,  before  maturity,  so  as 
to  exempt  it,  in  his  hands,  from  the  infirmity  to  which  it  is  sub- 
ject as  between  the  original  parties,  all  that  the  holder  can  re- 
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cover  on  it  is  what  he,  or  some  prior  holder  through  whom  he 
derives  his  title,  paid  for  it,  with  interest.  Holcomb  v.  Wyckof, 
6  Vr.  35.  The  amount  that  the  several  holders,  except  the  com- 
plainants, are  entitled  to  be  paid  must  be  settled  by  this  rule. 
The  amount  that  the  complainants  are  entitled  to  be  paid  has 
already  been  determined  by  the  court  of  errors  and  appeals. 


Charles  B.  Culver 

V. 

Anna  I.  Culver. 


1.  While  the  evidence  of  the  accused  parties  in  actions  for  divorce,  grounded 
on  adultery,  is,  as  a  general  rule,  entitled  to  but  little  weight,  yet  in  a  doubtful 
case  it  should  be  given  sufficient  weight  to  defeat  a  divorce. 

2.  No  general  rule,  defining  what  circumstances  will  constitute  sufficient 
evidence  of  adultery,  can  be  laid  down  which  will  furnish  a  safe  guide  for 
every  case,  yet  this  much  may  be  safely  said :  that  the  circumstances  must  be 
such  as  will  lead  the  guarded  discretion  of  a  reasonable  and  just  mind  to  a 
satisfactory  conviction  that  the  crime  has  been  committed. 


On  final  hearing  on  petition,  answer  and  proofs  taken  before 
a  master. 

Mr.  Robert  Adrian,  for  petitioner. 

Mr.  Edward  W.  Strong,  for  defendant. 

Van  Fleet,  V.  C. 

The  petitioner  seeks  a  divorce  from  his  wiie  on  the  ground  of 
adultery.  Adultery  with  three  different  men  is  charged,  but  no 
attempt  has  been  made  to  prove  the  fact  except  with  two  of  them. 
The  evidence  is  both  direct  and  circumstantial,  and,  if  believed, 
fully  establishes  both  charges.  But  the  most  material  and  de- 
cisive part  of  that  which  support  one  of  the  charges  proceeds 
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from  a  source  so  impure  and  untrustworthy  that  I  am  unable  to 
say  I  believe  it,  or  that  the  charge  is  proved  by  a  suflScient 
weight  of  evidence  to  entitle  the  petitioner  to  a  decree.  Besides, 
both  the  defendant  and  her  alleged  paramour  positively  deny 
the  truth  of  the  charge,  and  although  the  evidence  of  the  accused 
parties  m  such  cases  is  generally  regarded  as  of  little  force,  es- 
pecially wheu  the  criminating  evidence  is  convincing,  yet  in  a 
case  of  doubt  their  denial  is  sufficient  to  defeat  a  divorce.  The 
evidence,  however,  in  support  of  the  other  charge  Comes  from 
much  more  credible  sources,  and  is  much  greater  in  volume  and 
'  strength.  It  has  produced  the  conviction  in  my  mind  that  the 
defendant  is  guilty,  but  I  think  I  ought  also  to  say  that  this  re- 
sult has  not  been  reached  without  hesitation  and  misgivings. 

If  the  defendant's  story  is  true,  her  married  life  has  been  one 
of  wretchedness.  She  represents  her  husband  as  jealous,  pas- 
sionate, unjust  and  brutal,  and  describes  her  married  life  as  a 
prolonged  misery  in  consequence  of  his  revolting  accusations  and 
the  scorn  and  neglect  with  which  he  generally  treated  her.  If 
her  story  is  true,  it  is  quite  certain  if  she  ever  loved  him,  he  had, 
by  his  harsh  and  contumelious  treatment,  completely  alienated 
lier  aifectious,  and  deprived  the  purity  of  his  bed  of  the  safe- 
guard of  her  love.  She  had  nothing  to  restrain  her  from  crime 
but  h'Cr  love  of  purity  and  self-respect.  Her  story,  in  the  main, 
making  such  allowance  for  exaggeration  as  a  person  testifying 
under  a  deep  sense  of  wrong  would  be  likely  to  make,  must  be 
accepted  as  true,  for  the  petitioner  has  neither  denied  nor  ex- 
plained by  his  own  oath  a  single  one  of  the  viol-ations  of  con- 
jugal duty  she  charges  against  him.  The  petitioner  must,  there- 
fore, be  considered  as  standing  before  the  court  very  much  in 
the  condition  described  by  Chancellor  Zabriskie,  in  Derby  v. 
Derby,  6  C.  E.  Or.  36.  His  hands  are  not  so  unclean  that  he 
should  not  be  allowed  to  touch  the  horns  of  the  altar  of  justice, 
but  they  are  so  weakened,  blanched  and  attenuated  that  they 
take  but  a  feeble  hold  of  them. 

The  charge  which  I  think  is  proved  is  the  one  which  accuses 
the  defendant  with  criminal  intimacy  with  a  person  by  the  name 
of  Worthington.     In  support  of  this  charge,  the  testirnony  of  an 
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eye-witness  is  produced.  He  swears  he  saw  them  in  the  act. 
But  his  testimony  is  somewhat  contradictory  in  a  material  part, 
and  if  it  constituted  the  only  proof  in  support  of  the  charge,  I 
think  it  would  be  impossible  to  say  that  the  fact  of  adultery  was 
sufficiently  proved  to  warrant  a  decree  of  divorce.  But  this  is 
not  the  only  proof  in  the  case.  There  is  evidence  of  such  proxi- 
mate conduct  by  the  parties  as  to  render  it  easy  to  believe  that 
they  behaved  as  this  witness  says  they  did.  Adultery  is  always 
clandestine;  it  is  generally  committed  in  secret,  and  it  rarely 
happens  that  direct  proof  of  the  fact  can  be  obtained,  but  it  is 
also  true  that  parties  living  in  adultery  almost  always,  by  their 
conduct  towards  each  other,  so  plainly  indicate  their  true  rela- 
tions as  to  furnish  highly  satisfactory  evidence  of  their  crime. 
It  is  impossible  to  define,  by  any  general  rule,  what  circumstances 
will  constitute  sufficient  evidence  in  each  particular  case,  but  it 
may  be  said,  generally,  that  the  circumstances  must  be  such  as 
will  lead  the  guarded  discretion  of  a  reasonable  and  just  mind  to 
the  conviction  that  the  crime  has  been  committed.  Where  a 
guilty  love  is  shown  to  exist,  as  where  the  parties  manifest  an 
unwarrantable  affection  for  each  other  and  seek  frequent  oppor- 
tunities to  be  together  alone,  and  when  surprised  in  their  seclu- 
sion appear  confused  and  disturbed,  it  may  be  safely  concluded, 
in  the  majority  of  cases,  that  they  have  the  will  to  commit  the 
crime;  and  if  it  be  shown,  in  addition,  that  they  have  been 
together  under  such  circumstances  as  afforded  them  an  oppor- 
tunity of  having  sexual  intercourse  without  danger  of  detection, 
the  proof  of  their  guilt  may  be  considered  complete. 

During  the  period  it  is  said  criminal  relations  existed  between 
the  defendant  and  Worthington,  the  petitioner  kept  a  country 
inn  in  the  county  of  Middlesex,  and  also  cultivated  a  farm  lying 
near  his  inn.  The  defendant  waited  on  customers  at  the  bar  in 
the  absence  of  her  husband.  Worthington  was  a  frequent  visitor 
at  the  inn.  A  brother  of  the  defendant,  who  lived  in  the  peti- 
tioner's family,  says  he  came  there  two  or  three  times  a  week, 
generally  in  the  afternoon.  He  was  there  frequently  in  the  peti- 
tioner's absence.  The  frequency  of  his  visits  and  the  character 
of  bis  attentions  to  the  defendant  attracted  attention  as  early  as 
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1875,  and  caused  considerable  gossip  among  the  defendant's 
neiglibors.  Conduct  strongly  indicating  a  guilty  attaciiment, 
such  as  kissing,  embracing  and  sitting  in  close  proximity,  is? 
proved.  On  one  occasion,  in  August,  1876,  it  is  proved  by  two 
witnesses  that  the  defendant,  after  waiting  on  Worthingtou  and 
these  two  persons^  left  the  bar-room,  and  that  Worthington  went 
out  immediately  after  her  and  remained  away  for  some  time. 
The  conduct  of  the  parties  created  so  much  suspicion  in  the 
mind  of  one  of  these  persons  that,  on  leaving  the  inn,  he  says  he 
said  to  Worthingtou  that  he  thought  he  did  wrong,  in  view  of 
the  rumors  that  were  in  circulation,  in  following  the  defendant 
out  of  the  bar-room.  We  are  not  informed  what  Worthingtou 
said  in  reply.  In  the  fall  of  the  same  year  two  political  meet- 
ings were  held  on  the  same  evening,  at  different  points  near  the 
inn,  one  by  Democrats  and  the  other  by  Republicans.  Worthing- 
ton says  that  he  was  a  strong  Republican  and  the  petitioner  a 
Democrat,  and  that  one  of  the  reasons  which  led  him  to  go  so 
often  to  the  petitioner's  inn  was  that  the  inn  was  quite  a  centre 
of  democracy.  The  petitioner  attended  the  meeting  of  his  party. 
Before  he  left,  Worthington  said  he  was  going  to  the  Republican 
meeting,  but  he  did  not  go.  He  left  the  inn  and  started  in  the 
direction  of  the  meeting,  but  retraced  his  steps  before  getting  out 
of  sight  of  the  inn  and  came  back,  and  remained  at  the  inn  with 
the  defendant  until  after  eleven  o'clock,  and  until  after  the  peti- 
tioner returned  home.  Worthington,  according  to  his  own  de- 
scription of  himself,  was  a  zealous  and  active  partisan.  He  had 
represented  his  party  in  the  lower  branch  of  the  legislature. 
The  canvass  then  in  progress  was  for  the  election  of  a  president 
of  the  United  States,  and  unless  there  was  some  specially  power- 
ful attraction  at  the  inn,  it  is  difficult  to  understand  why  he 
should  have  remained  there  that  night  in  preference  to  attending 
a  meeting  of  his  political  associates.  The  excuse  given  for  his 
return  to  the  inn  is,  that  after  starting  to  go  to  the  meeting  he 
met  some  friends  a  short  distance  from  the  inn  and  returned  with 
them ;  but  the  proof  is  that  he  returned  alone  and  found  three 
friends  at  the  inn,  who,  after  drinking  with  him,  left  about  nine 
o'clock,  leaving  him  and  the  defendant  alone.     The  defendant 
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and  Worthington  were  the  only  persons  in  the  inn  that  night, 
except  two  servants,  from  nine  o'clock  until  eleven.  It  is  im- 
|)0ssible  for  me  to  understand  Worthington's  conduct  on  this 
occasion,  especially  in  view  of  the  fact  that  he  knew  that  his  re- 
lations with  the  defendant  were  the  subject  of  neighborhood 
<'riticism,  except  on  the  theory  that  he  had  conceived  a  lascivious 
passion  for  her. 

The  parties  separated  on  the  3d  of  July,  1877.  Worthington 
had  spent  the  afternoon  of  the  previous  day  with  the  defendant 
while  her  husband  was  absent  in  the  harvest-field.  During  the 
night  of  that  day  the  petitioner  accused  the  defendant,  with  great 
violence  of  language,  with  having  committed  adultery  with 
Worthington.  She  says  he  told  her  if  he  gave  her  her  deserts 
he  would  shoot  her  on  the  spot.  Worthington  says,  three  or 
four  days  after  the  separation,  he  heard  that  the  petitioner  had 
turned  his  wife  out  of  his  house  in  consequence  of  her  relations 
with  him ;  that  he  was  very  sorry  she  should  suifer  distress  on 
his  account,  and  he  made  up  his  mind  he  would  see  the  petitioner 
at  once.  He  went  to  see  him  that  day.  He  says  the  petitioner 
treated  him  with  perfect  good  nature,  but  he  does  not  pretend 
that  he  asked  the  petitioner  whether  he  had  sent  his  wife  away 
because  he  suspected  that  she  had  been  criminally  intimate  with 
him,  or  that  he  uttered  a  single  word  in  exculpation  of  the  de- 
fendant, or  of  remonstrance  against  the  injustice  of  the  petitioner's 
conduct.  He  says  the  occurrences  that  day  were  so  perfectly 
ephemeral  that  they  did  not  make  enough  impression  upon  his 
memory  to  enable  him  to  remember  the  date.  The  defendant, 
soon  afier  leaving  her  husband,  went  to  her  father's  house. 
Worthington  visited  her  there.  His  visits  were  frequent,  and 
generally  at  night.  A  person  living  just  across  the  street  from 
her  residence,  and  who  seems  to  be  neither  an  eager  nor  a  partial 
witness,  swears  that  he  has  seen  Worthington  go  to  her  residence 
a  great  many  times  at  night,  from  nine  to  ten  o'clock  and  half- 
past  ten,  and  that  he  has  seen  him  leave  there  as  late  as  eleven 
o'clock  on  several  occasions  ;  and  that  the  defendant  generally 
received  him  at  the  door  when  he  entered  and  accompanied  him 
to  the  door  when  he  left.     This  witness  further  says  that  on  one 
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occasion,  in  November,  1877,  he  happened  to  be  on  the  street 
one  evening,  on  his  way  home,  when  Worthington  was  on  his 
way  to  the  defendant's  residence ;  that  he  was  immediately  be- 
hind Worthington  and  saw  him  walk  to  the  front  door  of  the 
defendant's  residence,  open  it  and  walk  in  and  close  the  door  be- 
hind him.  There  is  no  evidence  in  the  case  which,  in  my  estima- 
tion, in  the  slightest  degree  impugns  the  credibility  of  this  witness 
or  mitigates  the  force  of  his  evidence.  It  is  also  proved,  in  such 
manner  that  I  think  the  evidence  must  be  believed,  that  Worth- 
ington met  the  defendant  in  May,  1882,  on  her  arrival  in  the  city 
of  New  York,  and  kissed  her,  and  that  they  afterwards  went  to- 
gether to  a  hotel.  An  attempt  was  made  to  show  that  this  hotel 
was  a  bed-house  or  house  of  assignation,  but  the  proof  offered  to 
establish  that  fact  is  clearly  inadmissible  and  Avithout  the  least 
particle  of  probative  force. 

The  effect  of  these  circumstances,  when  combined  with  the 
direct  proof,  is  to  convince  me  that  the  defendant  is  guilty. 
Neither  class  of  proofs,  standing  alone,  would  perhaps  be  suffi- 
cient to  produce  that  result,  but  when  considered  together  my 
conviction  of  the  defendant's  guilt  is  so  strong  that,  although  I  fear 
the  petitioner  has  shamefully  disregarded  many  of  his  conjugal 
duties,  I  cannot,  without  disregarding  his  legal  rights  and  en- 
dangering the  sanctity  of  the  marriage  bed,  refuse  a  divorce.  A 
decree  of  divorce  will  be  advised. 


Administrator  cum  Testamento  Annexo  of  Jacob 

Davies,  deceased, 

V. 

Administrator  of  Mary  Ann  Steele,  deceased,  et  al. 

1.  Prior  to  the  statute  of  1851,  defining  the  meaning  of  the  words  "  dying 
without  issue,"a  bequest  over  to  a  second  legatee,  limited  to  take  effect  on 
the  death   of  the  primary  legatee  without  issue,  the  words  "  dying  without 
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issue"  were  to  be  construed  as  meaning  an  indefinite  failure  of  issue,  unless 
it  appeared,  from  tlie  face  of  the  will,  that  tliey  were  used  in  a  different  sense. 

2.  A  bequest  of  personal  property,  limited  to  take  effect  on  xn  indefinite 
failure  of  issue  of  the  first  taker,  is  void  for  remoteness. 

3.  A  will  must  be  construed  according  to  the  law  in  force  at  the  time  it 
takes  efiect. 


On  final  hearing  on  bill  and  answer  and  facts  admitted. 

Mr.  Willard  P.  Voorhees,  for  the  administrator  of  Mary  Ann 
Steele,  deceased. 

Mr.  Hugh  M.  Gaston,  for  the  representatives  of  Ann  Miles, 
deceased. 

Mr.  John  S.  Voorhees,  for  the  representatives  of  Mary  Batton, 
deceased. 

Van  Fleet,  V.  C. 

The  object  of  the  bill,  in  this  case,  is  to  procure  a  decree  set- 
tling the  rights  of  several  claimants,  claiming  in  two  distinct 
rights,  to  a  legacy  of  $5,000.  The  legacy  was  given  by  the  will 
of  Jacob  Davies.  He  died  in  1834.  His  will  was  admitted  to 
probate  July  3d,  1834.  The  following  are  the  parts  of  his  will 
material  to  the  question  presented  for  decision.  He  first  gives 
his  widow  "  the  interest  accruing  on  $5,000,  to  be  paid  to  her 
annually,  or  as  the  same  may  become  due,  during  her  natural 
life ; "  he  then  gives  her  the  use  and  occupation  of  a  house  and 
lot  as  long  as  she  remains  his  widow,  and  devises  the  remainder 
in  fee  to  his  daughter  Mary  Ann ;  he  then  gives  his  daughter 
Mary  Ann  the  sum  of  $5,500,  which  sum,  the  will  says — 

"  Is  to  be  placed  out  on  interest,  secured  by  bond  and  mortgage  on  real 
estate,  and  the  interest  accruing  thereon  to  be  paid  annually  to  my  daughter, 
during  her  natural  life." 

The  testator  then  says : 

"I  do  also  give  and  bequeath  to  my  said  daughter,  her  heirs  and  assigns, 
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the  additional  sum  of  $5,000,  left  for  my  wife's  use,  after  the  decease  of  my 
wife." 

Seven  pecuniary  legacies,  of  specific  amounts,  are  then  given, 
three  of  which  are  to  the  testator's  brother  and  two  sisters,  $500 
being  given  to  eacli.  Then,  in  a  subsequent  part  of  liis  will, 
the  testator  says : 

"  In  case  of  the  decease  of  my  said  Jaughter  Mary  Ann,  without  lawful 
issue,  I  do  order  and  direct  that  the  legacies  herein  bequeathed  to  her  be 
equally  divided  between  my  brother  and  sisters,  share  and  share  alike." 

This  is  the  clause  on  which  the  dispute  arises,  and  the  ques- 
tion is,  Whether,  by  the  legal  construction  of  the  whole  will,  the 
bequest  over  to  the  brother  and  two  sisters  is  limited  to  take 
effect  on  a  definite  or  indefinite  failure  of  issue. 

It  is  undisputed  that,  if  the  bequest  over  is  limited  to  take 
effect  on  a  definite  failure  of  issue,  the  limitation  is  valid,  and 
the  representatives  of  the  brother  and  sisters  of  the  testator  are 
entitled  to  the  legacy,  but  if,  on  the  contrary,  the  brother  and 
sisters  can  only  take  after  an  indefinite  failure  of  issue,  then,  it 
is  admitted,  the  limitation  is  void.  There  can  be  no  doubt  that, 
prior  to  the  enactment  of  the  statute  of  1861  {Eev.  p.  WJfB  § 
35\  it  was  perfectly  well  settled  that  a  bequest  over  to  a  second 
legatee,  limited  to  take  effect  in  case  the  primary  legatee  should 
die  without  issue,  standing  alone,  without  anything  to  show  that 
the  words  "  dying  without  issue "  were  used  otherwise  than  in 
their  legal  sense,  was  to  be  construed  as  a  limitation  founded  on 
a  general,  indefinite  failure  of  issue;  in  other  words,  that  the 
testator  meant  that  the  bequest  over  should  not  take  effect 
until  the  whole  line  of  heirs  of  the  primary  legatee  was  extinct. 
2  Jarm.  on  Wills  {5th  Am.  ed.)  *^7.  And  it  was  also  equally  well 
settled,  as  a  general  rule,  that  when  a  gift  of  personal  property 
was  limited  to  take  effect  on  an  indefinite  failure  of  issue,  the  gift 
over  was  void  for  remoteness,  and  the  primary  legatee  took  the 
subject  of  the  gift  absolutely,  whether  by  the  terms  of  the  be- 
quest he  was  given  merely  a  life  interest  or  the  absolute  property. 
2  Bop.  on  Leg.  1522, 1527.  The  principle  was  also  well  established 
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that  a  bequest  of  personal  estate,  expressed  in  words,  which,  in  a 
devise  of  land,  would  create  an  estate  tail,  would  pass  the  prop- 
erty absolutely. 

The  testator's  daughter  Mary  Ann  married  and  had  one  child, 
which  died  in  infancy,  in  jyovember,  1844.  Mary  Ann  died 
herself,  childless  and  intestate,  in  October,  1845.  Her  husband 
survived  her.  Administration  has  been  granted  on  her  estate. 
The  testator's  brother,  Benjamin  Davies,  died  childless  in  1836. 
One  of  the  testator's  sisters,  Mary  Batton,  died  intestate  in  the 
lifetime  of  the  testator's  daughter  Mary  Ann.  Her  husband 
and  four  children  survived  her.  The  testator's  other  sister,  Ann 
Miles,  died  intestate  in  December,  1879,  leaving  two  children. 
The  testator's  widow  died  in  March,  1880.  The  contest  is  be- 
tween the  administrator  of  the  testator's  daughter  Mary  Ann  on 
the  one  side,  and  the  representatives  of  the  testator's  two  sisters  on 
the  other.  The  administrator  contends  that  the  legacy  to  the 
brother  and  two  sisters  was  limited  to  take  effect  on  an  indefinite 
failure  of  issue,  and  consequently  that  Mary  Ann  took  it  absolutely, 
while  the  other  side  claim  that  it  was  limited  to  take  effect  on  a 
definite  failure  of  issue,  and  vested,  consequently,  in  their  ancestors. 
The  question  must  be  decided  by  the  law  as  it  stood  in  1834. 

It  cannot  be  denied  that  at  the  time  the  will  took  effect,  the 
words  "  dying  without  issue,"  or  any  other  equivalent  expression, 
had,  according  to  judicial  construction,  a  definite  and  certain 
meaning,  and  were,  when  standing  alone  and  unexplained  or  un- 
restrained by  other  parts  of  the  will,  uniformly  and  inflexibly 
construed  to  mean  an  indefinite  failure  of  issue.  That  must  be 
the  construction  they  receive  here,  unless  some  expression  or 
other  indication  of  intention  can  be  found  in  this  will,  which 
furnishes  satisfactory  evidence  that  they  were  used  in  a  different 
sense  from  that  which  the  law  then  put  upon  them.  Their  legal 
meaning  must  prevail,  unless  it  is  clear,  on  the  face  of  the  will, 
that  they  were  used  in  a  different  sense,  and  the  evidence  that 
they  were  so  used  must  amount  to  a  fair  demonstration.  Doiin 
V.  Penny,  19  Ves.  54.5.  The  meaning  which  the  law,  prior  to 
the  statute,  gave  them  was  purely  artificial,  and  the  rule  by  which 
they  were  interpreted  would  seem  to  have  been  framed  rather  to 
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defeat  than  effectuate  the  intention  of  testators.  But  it  was  the 
law,  and  rights  acquired  by  force  of  it,  while  it  was  the  law,  are 
just  as  inviolable  as  rights  acquired  by  force  of  any  other  legal 
rule. 

The  cases  dealing  with  the  construction  of  such  bequests  and 
devises  are  too  numerous  to  be  reviewed  or  even  cited  in  au 
opinion.  It  is  enough  to  say  that  while  the  courts  have  been 
eager  and  astute  in  searching  for  grounds  on  which  such  limita- 
tions might  be  upheld,  especially  incases  where  the  thing  limited 
over  was  personal  estate,  yet  no  case,  so  far  as  I  am  aware,  has 
gone  to  the  extreme  point  of  declaring  that  the  mere  fact  that  the 
person  to  whom  the  legacy  was  limited  was  in  existence  at  tlie 
date  of  the  will  and  the  senior  in  years  of  the  primary  legatee, 
was  sufficient  to  withdraw  the  case  from  the  general  rule,  and  to 
warrant  a  construction  that  a  definite  and  not  an  indefinite  failure 
of  issue  was  intended.  And  yet  these  are  the  only  circumstances 
which  can  be  urged  as  affording  the  slightest  evidence  in  this 
case  that  a  definite  failure  of  issue  was  meant.  It  is  true  the 
ulterior  legatees  were  related  to  the  testator,  and  would,  perhaps, 
be  his  kindred  nearest  in  blood  on  the  death  of  his  daughter,  but 
this  is  so  in  almost  every  case,  and  does  not  seem  to  have  been 
regarded  as  possessing  any  force  whatever  as  evidence  of  inten- 
tion. The  only  case  that  has  come  under  ray  observation  in 
which  either  of  the  circumstances  which  distinguished  this  case 
is  mentioned  as  furnishing  evidence  of  intention  is.  Roe  v.  Jeffery, 
7  T.  R.  589.  Lord  Kenyon,  in  delivering  the  opinion  of  tiie 
court  in  that  case,  said :  "  The  question,  therefore,  in  this  and 
similar  cases  is  whether,  from  the  whole  context  of  the  will  we 
can  collect  that,  when  an  estate  is  given  to  A  and  his  heirs  for- 
ever, but  if  he  die  without  issue,  then  over,  the  testator  meant 
dying  without  issue  living  at  the  death  of  the  first  taker.  *  *  * 
On  looking  through  the  whole  of  this  will,  we  have  no  doubt 
but  that  the  testator  meant  that  the  dying  without  issue  was  con- 
fined to  a  failure  of  issue  at  the  death  of  the  first  taker,  for  the 
persons  to  whom  it  is  given  over  wei'e  then  in  existence,  and  life 
estates  are  only  given  to  them."  Now,  although  the  fact  that  the 
ulterior  legatees  were  in  existence  is  here  mentioned  as  a  circum- 
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Stance  tending  to  show  that  a  definite  rather  than  an  indefinite 
failure  of  issue  was  meant,  yet,  I  think,  it  is  entirely  plain  that 
in  that  particular  c^se  it  was  without  the  least  significance  in  that 
regard.  The  important  and  decisive  circumstance  in  that  caso 
was,  that  the  interest  limited  over  could  only  endure  during  the 
life  of  the  ulterior  legatee.  Unless,  therefore,  it  was  held  that  a 
definite  failure  of  issue  was  meant,  it  was  not  possible  to  bring 
the  ulterior  legatees  within  reach  of  the  testator's  bounty.  The 
dut'ation  of  the  interest  given  over,  made  it  entirely  clear  that  the 
failure  of  issue  contemplated  by  the  testator  was  one  that  must 
occur  within  the  limits  of  a  human  life. 

Barlow  v.  Salter,  17  Ves.  4-79,  decided  by  Sir  William  Grant, 
master  of  the  rolls,  in  1810,  is  an  authority  very  much  in  point. 
The  testatrix  gave  her  daughter  Margeret  all  her  estate,  real  and 
personal,  of  every  sort  and  kind,  to  her  and  her  heirs,  and 
appointed  Margaret  her  executrix.     The  will  then  directed  : 

"  In  case  Margaret  dies  without  issue,  all  to  be  divided  between  my  four 
nephews  and  nieces,  Nathaniel,  William,  Catharine  and  Elizabeth ;  Catha- 
rine's part  only  for  life,  and  her  part  to  be  divided  between  the  survivors." 

Margaret  and  the  two  nephews  and  two  nieces  survived  the 
testatrix.  Her  estate  consisted  of  personalty  only.  One  of  the 
nephews  filed  a  bill  to  procure  a  declaration  that,  in  case  Marga- 
ret died  without  leaving  issue  of  her  body  living  at  her  deatli, 
the  nephews  and  nieces  would  be  entitled  to  the  estate.  The 
master  of  the  rolls,  in  deciding  the  case,  remarked  that  it  was 
settled  that,  unless  there  were  expressions  or  circumstances  from 
which  it  could  be  collected  that  the  words  "  dies  without  issue  " 
were  used  in  a  more  confined  sense,  they  must  be  construed 
according  to  their  legal  signification,  viz.,  death  without  issue 
generally.  He  held  that  there  was  no  such  expression  or  circum- 
stance in  the  will,  and  that  the  limitation  over  to  the  nephews 
and  nieces  was  void.  With  regard  to  the  life  interest  given  to 
one  of  the  ulterior  legatees,  he  said  :  "  Where  nothing  but  a  life 
interest  is  given  over,  the  failure  of  issue  must  necessarily  be 
intended  a  failure  within  the  compass  of  that  life,  but  wherje  the 
entire  estate  is  given  over,  the  mere  circumstance  that  one  taker 
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is  confined  to  a  life  interest,  furnishes  no  indication  of  an  inten- 
tion to  make  the  whole  bequest  depend  upon  the  existence  of 
that  person  at  the  time  when  the  event  happens  on  which  the 
limitation  over  is  to  take  effect."  Now,  in  that  case,  all  the  ulte- 
rior legatees  were  in  existence  when  the  will  took  effect,  and  all 
were  of  the  blood  of  the  testatrix,  yet  these  circumstances  were 
not  regarded  as  furnishing  the  least  evidence  that  a  definite  fail- 
ure of  issue  was  meant. 

In  cases  where  the  words  were  if  the  primary  legatee  "dies 
leaving  no  child  or  children  "  [Hull  v.  Eddy,  2  Gr.  169) ;  or 
"  leaves  no  issue  of  his  body  "  [Forth  v.  Chapman,  1  P.  Wms. 
663  ;  Crooke  v.  De  Vandes,  9  Ves.  197) ;  or  where  the  bequest  or 
devise  was  to  several,  and  if  either  should  die  without  issue,  his 
share  should  be  divided  equally  among  the  survivors  {Blachoell 
V.  BlackweU,  3  Grr.  386 ;  Wardell  v.  Allaire,  Spen.  6 ;  Seddel 
V.  Wills,  Id.  ^23  ;  Howell  v.  Howell,  Id.  4.11)-,  or  where  the  gift 
was  to  A,  and  if  he  should  die  without  issue,  then,  after  his 
decease — which  was  construed  to  mean  immediately  after  his 
decease — to  B  {Pinbury  v.  Elkin,  1  P.  Wms.  563 ;  Trotter  v. 
Oswald,  1  Cox  317 ;  2  Jarm.  on  Wills.  *523),  it  has  been  held 
that  the  words  of  gift,  themselves,  sufficiently  indicated  that  a 
definite  failure  of  issue  was  intended  to  justify  that  construction. 
Now,  in  all  these  cases,  it  will  be  observed  that  there  was  some 
evidence  in  the  words  in  which  the  bequest  over  was  expressed, 
even  if  it  cannot  be  considered  very  cogent,  showing  that  a  defi- 
nite failure  of  issue  was  meant.  For  example,  when  a  testator 
says,  "I  give  my  daughter  Mary  $1,000,  and  if  she  should  die 
without  issue,  I  want  the  thousand  dollars  to  go,  immediately 
after  her  death,  to  my  brother  Benjamin,"  there  can  be  no  doubt 
that  a  definite  failure  of  issue  was  meant,  for  Benjamin  is  to  take 
immediately  after  Mary's  death,  in  case  she  dies  without  issue. 
But  there  is  no  such  evidence  in  this  case.  There  is  nothing  on 
the  face  of  the  will  indicating  an  intention  to  restrain  or  control 
the  technical  meaning  of  the  words  "  dying  without  issue." 
When  that  is  the  case,  the  authorities  agree  that  those  words 
must  be  read  according  to  the  meaning  which  the  law  has  put 
upon  them. 
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My  conclusion  is  that  it  must  be  held,  in  conformity  to  the 
legal  rule  in  force  at  the  time  this  will  took  effect,  that  the  gift 
over  to  the  testator's  brother  and  two  sisters  was  limited  to  take 
effect  on  an  indefinite  failure  of  issue,  and  consequently  that  the 
primary  legatee  took  the  $5,000  absolutely,  and  that  her  admin- 
istrator is  now  entitled  to  it.  Counsel  fees  and  costs  will  be 
allowed  to  all  parties  out  of  the  fund. 


The  Lehigh  Coal  and  Navigation  Company 

V. 

The  Central  Railroad  Company  of  New  Jersey. 

The  petitioners  claimed  to  have  supplied  the  former  receiver  of  an  insolvent 
railroad,  appointed  by  this  court,  with  large  quantities  of  materials  for  the 
use  of  the  railroad.  They  applied  for  an  order  directing  the  present  receiver 
of  the  railroad  to  pay  for  those  materials,  and  also  for  an  order  giving  them 
leave  to  sue  him  at  law  for  the  damages  which  they  allege  they  have  sustained 
at  his  hands  by  reason  of  his  non-fulfillment  of  his  predecessor's  contracts 
with  the  petitioners  for  other  materials,  similarly  supplied. — Held  (1),  that 
this  court,  before  granting  the  petition,  would,  by  a  preliminary  examination 
of  the  transaction,  determine  whether  the  matter  cannot  be  disposed  of  here  ; 
(2)  that  the  present  receiver  is  not,  as  such,  liable  to  be  sued  at  law  on  the 
contracts  of  his  predecessor ;  and  whether  the  railroad  property  is  bound  by 
the  contracts  of  the  former  receiver,  is  a  question  of  which  this  court  has 
exclusive  jurisdiction. 

On  petition  by  Edward  W.  Vanderbilt  and  Edward  M.  Hop- 
kins, and  answer  by  Henry  S.  Little,  receiver,  and  replication 
by  petitioners. 

Mr.  A.  Q.  Keashey  and  Mr.  Barker  Gum/mere^  for  petitioners. 

Mr.  B.  Williamson,  for  receiver. 
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Van  Fleet,  V.  C. 

The  petitioners,  Edward  W.  Vanderbilt  and  Edward  M.  Hop- 
kins, are  before  the  court  asking  a  remedy  against  the  receiver 
of  the  Central  Railroad  Company  of  New  Jersey  for  certain 
grievances  which  they  allege  they  have  suffered  at  his  hands. 
They  allege,  in  the  first  place,  that  they  have  sold  and  delivered 
to  the  receiver  certain  railroad  supplies,  which  he  has  accepted, 
but  which  he  refuses  to  pay  for  ;  and  they  allege,  in  the  second 
place,  that  they  have  sustained  heavy  damages  in  consequence 
of  the  receiver's  refusal  to  abide  by  the  contracts  of  his  prede- 
cessor. 

Francis  S.  Lathrop  was  the  first  receiver  of  this  corporation, 
having  been  appointed  March  14th,  1877.  He  died  March  3d, 
1882.  The  present  receiver  was  appointed  the  next  day,  March 
4th,  1882.  The  petitioners  say  that  they  commenced,  as  a  firm, 
to  deal  with  the  first  receiver  in  March,  1881,  and  that  during 
the  period  covered  by  their  transactions  with  him  they  were  in 
the  habit  of  making  their  principal  contracts  with  liim  in  the 
months  of  December  and  January,  and  that  the  contracts  made 
during  those  months  usually  embraced  such  supplies  as  would 
be  needed  during  the  ensuing  year,  being  based  on  estimates 
made  by  the  officers  of  the  road  of  the  quantity  of  supplies  that 
would  be  required  for  that  period.  And  that  after  making  their 
contracts  with  the  receiver,  it  was  necessary  for  them,  in  order 
to  be  able  to  perform  their  contracts,  to  enter  into  contracts  with 
other  persons  to  provide  themselves  with  the  supplies  they  had 
agreed  to  furnish.  They  further  say  that  at  the  time  of  the 
death  of  the  first  receiver,  several  unexecuted  contracts  existed 
between  him  and  them,  by  which  they  were  bound  to  deliver, 
and  he  to  accept,  large  quantities  of  supplies ;  that  the  present 
receiver,  after  coming  into  office,  permitted  them  to  continue  to 
perform  their  contracts  with  his  predecessor,  and  to  accept  the 
supplies  they  delivered  under  them  until  June  15th,  1882,  when, 
without  cause,  he  refused  to  receive  further  supplies,  and  notified 
them  that  he  did  not  consider  himself  bound  by  the  contracts  of 
his  predecessor.  The  petitioners  further  say  that  after  making 
the  contracts  with  the  first  receiver,  which  were  unperformed 
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when  he  died,  they,  on  the  faith  of  theni,  and  to  put  themselves 
in  condition  to  perform  them  promptly  and  satisfactorily,  en- 
tered into  numerous  contracts  with  other  persons,  which  they 
have  since  been  compelled  to  perform,  or  to  rescind  by  paying 
damages,  or  to  break  and  thus  render  themselves  liable  for  dam- 
ages, and  that  the  losses  they  have  thus  already  suflfered  and  which 
they  will  ultimately  be  compelled  to  bear,  in  consequence  of  the 
action  of  the  present  receiver,  aggregate  a  very  large  sum  of 
money.  They  further  say  that  their  contracts  with  the  first  re- 
ceiver were  made  by  the  authority  of  this  court,  the  chancellor 
having,  by  an  order  made  on  the  24th  day  of  March,  1877, 
directed  the  receiver  to  keep  the  railroad  and  other  property  of 
the  corporation  in  good  condition  and  repair,  and  to  that  end 
empowered  him  to  contract  for,  purchase  and  pay  for  such  mate- 
rials and  supplies  as  should  seem  to  him,  in  the  exeroise  of  a 
wise  discretion,  to  be  necessary  and  proper.  The  petitioners,  on 
the  case  thus  made,  ask  for  two  kinds  of  relief:  first,  for  an 
order  peremptorily  directing  the  receiver  to  pay  for  the  supplies 
which  he  has  accepted  but  not  paid  for;  and  second,  for  au 
order  giving  them  leave  to  sue  the  present  receiver  at  law  for 
the  damages  which  they  allege  they  have  sustained  at  his  hands. 
To  the  petitioners'  case  the  receiver  interposes  several  de- 
fences. First,  he  says  he  was  not  bound  by  the  contracts  of  his 
predecessor,  and  was  not  liable  on  them,  either  as  an  original 
contracting  party  nor  as  the  representative  of  the  deceased  con- 
tracting party,  and  was  therefore  under  no  obligation  to  perform 
them  ;  second,  he  says  the  contracts,  on  the  breach  of  which  the 
petitioners  ground  their  claim  for  damages,  were  improvident, 
embracing  material  neither  necessary  nor  useful  to  the  road,  and 
that  if  he  had  accepted  and  paid  for  the  material  he  would  have 
been  guilty  of  squandering  the  funds  of  the  trust;  third,  he  says 
that  in  November  and  December,  1882,  and  in  January,  1883, 
he  made  several  contracts  with  the  petitioners  for  the  purchase 
of  material,  in  which  they  agreed  that  if  he  would  buy  the  mate- 
rial he  then  needed  of  them,  they  would  make  no  claim  for  the 
damages  which  they  alleged  ihey  had  sustained  in  consequence 
of  his  refusal  to  perform  the  contracts  of  his  predecessor;  and 
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fourth,  he  says  that  subsequent  to  January,  1883,  he  paid  the 
petitioners  $42,000,  on  a  distinct  understanding  that  they  accepted 
that  sum  in  full  satisfaction  and  discharge  of  all  their  claims, 
both  of  debt  and  damages,  except  a  claim  of  $13,070,75;  that 
this  last  sum  represents  the  amount  which  the  petitioners  claimed 
to  be  due  to  them  from  him  for  supplies  accepted,  but  against 
which  he  claims  the  right  to  set  off  certain  over-payments  made 
by  his  predecessor  to  the  petitioners.  That  with  regard  to  these 
counter-claims  he  says  it  was  agreed  between  the  petitioners  and 
himself  that  they  should  be  put  in  due  course  of  final  adjustment 
by  appropriate  judicial  proceedings,  and  that  they  constituted  the 
only  matters  unadjusted  and  unsettled  between  them.  The  peti- 
tioners have  filed  a  special  replication,  denying  the  truth  of  each 
matter  of  fact  set  up  by  way  of  defence. 

In  this  state  of  the  record,  the  petitioners  insist  that  they  are 
entitled,  as  of  course,  without  any  examination  by  this  court  into 
the  facts  of  the  case,  to  an  order  giving  them  leave  to  sue  the 
receiver  at  law,  on  both  claims,  for  the  reason  that  this  court  is 
incompetent  to  try  the  question  at  issue.  Their  authority  for  tliis 
insistment  is  Palys  v.  Jewett,  5  Steio.  Eq.  BO'S.  That  case  does 
decide  that,  for  injuries  caused  by  the  negligence  of  a  receiver 
appointed  by  this  court  to  operate  a  railroad,  this  court  is  incom- 
petent to  give  a  remedy.  But  the  petitioners  are  not  here 
asking  a  remedy  for  a  tort,  or  for  a  cause  of  action  resting  in 
damages  only.  Their  claims  are  grounded  on  contract.  With 
regard  to  the  contracts  which  they  say  they  made  with  the  pres- 
ent receiver,  and  under  which  supplies  have  been  delivered  and 
accepted,  it  is  clear,  leave  to  sue  should  not  be  given  without 
seme  examination  into  the  grounds  of  action  by  this  court,  nor 
until  this  court  is  first  satisfied  that  the  proper  determination  of 
the  petitioners'  rights  involves  legal  questions  which  this  court 
is  not  competent  to  try.  If  the  case  is  a  plain  one,  and  the  lia- 
bility of  the  receiver  clear;  if  the  fact  is  that  the  petitioners 
have  delivered  supplies  to  the  receiver,  on  his  contract,  of  the 
quality  and  quantity  required  by  the  contract,  and  simply  ask 
to  be  paid  for  them  at  the  prices  agreed  upon — and  there  is  no 
just  reason  why  they  should  not  be  paid — a  suit  at  law  is  not 
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only  wholly  unnecessary,  but  the  court,  in  giving  leave  to  sue, 
in  such  a  case,  would  be  authorizing  an  inexcusable  waste  of  the 
moneys  of  the  trust.  The  proper  course  to  be  pursued,  when 
a  dispute  arises  between  a  receiver  and  the  other  contracting 
party,  respecting  a  contract  made  by  the  receiver,  would,  in  my 
opinion,  be  this — the  court  should  proceed  to  investigate  the 
matter  in  a  summary  way ;  and  if  it  appears  that  the  case  is  free 
from  difficulty,  or  that  the  dispute  involves  no  question  which 
must  necessarily  be  settled  at  law,  the  court  should  proceed  to 
decide  the  matter.  That  this  court  is  competent  to  conduct  such 
investigations  and  decide  such  controversies,  seems  to  me  to  be 
entirely  clear  on  principle. 

It  is  certain  that  a  receiver  is  not  amenable  to  the  process  or 
order  of  any  other  court  than  that  appointing  him,  nor  suable 
anywhere  except  by  the  permission  of  the  court  appointing  him. 
The  reason  this  restraint  is  imposed  on  the  right  to  sue,  is  that 
the  property  in  the  possession  of  the  receiver  is,  in  fact  and  in 
law,  in  the  possession  of  the  court,  and  subject  alone,  at  least  in 
the  first  instance,  to  its  order  and  control.  The  duty  and  respon- 
sibility of  doing  justice,  by  judgment,  in  respect  to  the  disposi- 
tion of  the  property,  rests  wholly  upon  the  court  having  posses- 
sion. No  other  tribunal  has  a  particle  of  power,  as  a  matter  of 
original  jurisdiction,  to  dispose  of  the  most  trifling  part  of  the 
property.  It  is  obviously  impossible,  therefore,  for  the  court 
having  possession  of  the  property  to  perform  its  duty  in  respect 
to  the  property,  unless  it  takes  to  itself  jurisdiction  of  all  ques- 
tions concerning  its  disposition,  or  so  far  controls  the  proceedings 
by  which  such  questions  are  determined,  as  to  make  the  result 
reached  the  judgment,  in  effect,  of  tl>at  court.  Our  statute 
(lirects  that  when  a  railroad  corporation  has  become  insolvent, 
and  the  chancellor  has  taken  possession  of  its  property,  by  the 
appointment  of  a  receiver,  the  receiver  shall  operate  the  road  for 
the  use  of  the  public,  subject,  at  all  times,  to  the  orders  of  the 
chancellor,  and  the  operating  expenses  are  made  a  first  lien  on 
its  earnings.  Rev.  p.  196  §  106.  As  I  read  this  statute,  it  puts 
the  franchises  and  property  of  the  corporation  in  the  possession 
of  the  chancellor  for  two  purposes — first,  to  have  the  road  oper- 
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ated  for  the  use  of  the  public,  and  second,  to  have  its  franchises 
and  property  disposed  of  and  administered  for  the  benefit  of  its 
creditors  and  stockholders.  The  agency  empowered  and  directed 
to  perform  these  duties,  it  is  important  to  remember,  is  purely 
judicial  in  its  character;  and  it  is  also  important  to  observe  that 
it  is  an  established  principle  in  legal  science,  that  whenever  a 
duty  is  imposed  on  a  judicial  tribunal,  there  is  always,  in  the 
mere  imposition  of  the  duty,  whether  there  be  an  express  grant 
of  power  or  not,  a  grant  of  sufficient  power  to  enable  it  to  per- 
form the  duty.  It  is  so  clear  as  to  seem  to  me  not  to  be  a  matter 
open  for  discussion,  that  the  chancellor  must,  under  this  statute, 
decide  what  are  and  what  are  not  necessary  and  proper  operating 
expenses.  The  first  question  in  dispute  between  the  petitioners 
and  the  receiver  is,  therefore,  one  which,  it  is  manifest,  this 
court  should,  in  the  first  instance,  investigate,  to  see  whether  its 
proper  determination  involves  the  trial  of  an  issue  which  this 
court  is  not  competent  to  try.  Until  that  question  is  decided, 
the  petitioners,  in  my  judgment,  are  not  in  position  to  ask  for 
liberty  to  sue  at  law. 

Nor  is  it  possible  for  me  to  see  how  such  leave  can,  on  the 
admitted  facts  of  the  case,  be  of  the  least  advantage  to  the  peti- 
tioners, in  respect  to  the  contracts  they  claim  to  have  made  with 
the  first  receiver.  They  ask  leave  to  sue  the  present  receiver  foo* 
refusing  to  perform  contracts  made  by  his  predecessor.  In  what 
way,  or  by  what  means  did  the  present  receiver  become  legally 
bound  to  perform  contracts  made  by  somebody  else?  I  have 
always  supposed  the  law  on  this  subject  to  be  so  firmly  settled 
as  to  be  beyond  all  question,  and  that  it  had  become  an  axiom, 
that  all  the  parties  to  a  contract,  or  their  legal  representatives, 
were  bound  by  it,  or  liable  at  law  for  breaking  it.  It  is  certain 
the  present  receiver  is  no  party  to  these  contracts.  He  neither 
negotiated  them  nor  assented  to  them.  He  has  not  been  directed 
by  the  chancellor  to  perform  them.  It  is  not  possible,  therefore, 
for  me  to  see  how  he  was  under  the  least  legal  duty  to  perform 
them,  nor  under  what  legal  rule  he  can  be  held  liable,  at  law, 
for  not  performing  them.  He  cannot  be  said  to  have  broken 
them,  because  he  was  under  no  obligation  to  perform  them.    He 
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had  promised  nothing,  and  could  not  therefore  be  required  to 
perform  anything.  He  is  not  the  representative  of  his  prede- 
cessor. In  his  character  as  receiver,  his  predecessor  can  have  no 
representative,  in  the  legal  sense  of  that  term.  He  was,  at  best, 
a  mere  agent  or  instrument,  and  when  he  died,  his  power  died 
also,  and  he  left  nothing  behind  him,  as  receiver,  of  either  prop- 
erty or  power,  in  which  he  can  be  represented  so  as  to  make  his 
acts  binding  on  his  successor.  It  may  be  that  the  contracts  of 
the  first  receiver  bound  the  trust.  That,  probably,  would  be 
their  eifect  if  they  were  not  improvident,  but,  on  the  contrary, 
were  made  in  conformity  to  the  chancellor's  orders.  But  the 
question  whether  they  bind  the  trust  or  not,  is  one  of  which  this 
court  has  exclusive  jurisdiction,  and  it  cannot,  in  the  first  in- 
stance, be  heard  elsewhere. 

The  petitioners'  application  on  the  case,  as  it  now  stands,  must 
be  denied. 


Administrator  of  Mary  Jane  Monfort,  deceased, 

V. 

George  H.  Rowland  et  al. 

1.  If  a  party  against  whom  an  incompetent  witness  is  called,  with  full 
knowledge  of  his  incompetency,  allows  the  witness  to  be  sworn  and  examined, 
without  objection,  he  will  be  considered  to  have  waived  the  objection  to  his 
competency. 

2.  Though  the  party  against  whom  an  incompetent  witness  has  given  evi- 
dence may  have  lost  his  right  to  object  to  his  evidence,  yet  the  court  may,  on 
its  own  motion,  if  it  appears  that  the  evidence  is  opposed  to  the  policy  of  the 
law  and  dangerous  to  the  administration  of  justice,  suppress  it. 


On  final  hearing  on  bill  and  answer  and  proofs  taken  before  a 
master. 

3Ir.  William  H.  Davis,  for  complainant. 
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Van  Fleet,  V.  C. 

The  most  serious  difficulty  which  this  case  presents  is  what 
shall  be  done  with  certain  evidence  now  in  the  case.  The  suit  is 
brought  by  the  administrator  of  Mary  J.  Monfort,  deceased,  to 
foreclose  a  mortgage  made  to  Mary  J.  Monfort  by  the  defend- 
ants, George  H.  Rowland  and  Eliza,  his  wife.  The  defence  is 
usury.  The  mortgaged  premises  are  situate  at  Asbury  Park,  in 
the  county  of  Monmouth,  and  it  is  alleged  that  the  contract  for  the 
loan  secured  by  the  mortgage  was  made  in  that  county.  Mon- 
mouth county  has  a  special  usury  law.  It  declares  that  all  con- 
tracts for  the  loan  of  money,  whereby  above  the  value  of  $7  for 
the  forbearanc»e  of  $100,  for  one  year,  shall  be  taken,  directly  or 
indirectly,  shall  be  utterly  void.  Rev.  p.  520  §  7 .  This  statute 
was  in  force  when  the  mortgage  sought  id  be  foreclosed  was  exe- 
cuted. 

The  usury  is  attempted  to  be  proved  by  the  evidence  of  the 
mortgagor.  He  swears  that  he  made  the  contract  for  the  loan 
with  the  mortgagee  in  person,  at  his  residence  in  Monmouth 
county,  and  testifies  to  facts  which  show  that  the  mortgage  was 
founded  on  a  usurious  contract.  He  also  swears  that  he  paid  six 
months'  interest  on  the  mortgage  at  the  usurious  rate  agreed 
upon.  He  was  a  competent  witness.  He  had  a  right  to  be 
sworn  and  to  give  evidence,  but  not  to  give  evidence  as  to  any 
transaction  with  or  statement  by  the  intestate.  A  supplement  to 
tl;ie  act  concerning  evidence,  passed  in  1880,  makes  any  party  to 
a  civil  action  in  any  court  of  law  or  equity  of  this  state  compe- 
tent to  be  sworn  and  examined  as  a  witness,  notwithstanding  any 
Darty  thereto  may  sue  or  be  sued  in  a  representative  capacity,  but 
it  is  expressly  provided  that  the  provisions  of  this  supplement 
shall  not  extend  so  as  to  permit  testimony  to  be  given  as  to  any 
transaction  with  or  statement  by  any  testator  or  intestate  repre- 
sented in  said  action.  P.  L.  of  1880  p.  52.  The  mortgagor  was 
permitted,  notwithstanding  his  incompetency  to  give  evidence  on 
that  point,  to  testify,  without  objection,  to  the  terms  of  the  con- 
tract he  claims  to  have  made  with  the  intestate.     If  his  evidence 
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is  allowed  to  stand,  and  full  credit  be  given  to  it,  usury  is  prov^ed 
and  the  mortgage  must  be  declared  worthless. 

The  party  against  whom  an  incompetent  witness  is  called  has 
a  right  to  elect  whether  he  will  allow  him  to  testify  or  not.  He 
may  waive  his  right  to  exclude  him.  If  the  objection  to  his 
competency  is  known  when  the  witness  is  called,  the  party  against 
whom  he  is  called  must,  as  a  general  rule,  decide  at  once  whether 
he  will  take  the  risk  of  his  evidence  or  exclude  him.  If,  with 
full  knowledge  of  the  incompetency  of  the  witness,  he  allows  him 
to  be  sworn  and  examined,  without  objection,  he  will  be  under- 
stood as  taking  the  risk  of  his  evidence,  and  as  waiving,  irre- 
vocably, his  right  to  have  his  evidence  excluded.  Berryman  v. 
Graham^  6  C.  E.  Gr.  370  ;  Boone  v.  Bidgeway's  Exrs.,  2  8t€W. 
Eq.  543;  1  Greenl.  Ev.  %  4£1 ;  3  Greenl  Ev.  §  369.  The  ob- 
jection to  the  competency  of  the  mortgagor  as  a  witness  in  this 
case,  was  one  that  was  apparent  in  the  very  title  of  the  cause,  and 
unless  it  is  assumed  that  the  counsel  of  the  complainant  was 
grossly  ignorant  or  wantonly  careless,  it  must  be  understood  that 
lie  intentionally  waived  his  right  to  object  to  the  defendant's  evi- 
dence. It  is  clear  that  so  far  as  tiie  action  of  the  parties  can 
make  incompetent  evidence  competent,  it  has  been  done  in  this 
case. 

But  the  more  important  question  now  before  the  court  is,  Has 
the  court,  in  consequence  of  the  action  of  the  parties,  lost  all  con- 
trol over  this  evidence  so  that  it  is  now  bound  to  accept  evidence 
which,  by  law,  is  illegal,  as  purged,  by  the  action  of  the  parties, 
of  its  illegality  ?  The  evidence  in  question  stands  strongly  op- 
posed to  the  policy  of  the  law.  At  common  law,  neither  the 
parties  to  a  suit,  nor  persons  interested  in  its  result,  were  compe- 
tent witnesses.  But  tiiis  rule  has  been  abolished.  Interest  no 
longer  disqualifies,  and  the  parties  now  are  competent  in  almost 
every  case.  The  legislature,  however,  in  the  changing  of  the  law, 
have,  in  all  their  utterances,  manifested  a  strong  determination  to 
preserve  a  just  mutuality  in  the  right  to  testify.  In  all  the 
earlier  legislation  on  this  subject,  it  was  expressly  provided  that 
i'Q  suits  where  either  party  to  the  transaction  put  in  contest  by 
the  suit  was  dead,  the  survivor  should  not  be  a  competent  wit- 
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ness,  unless  his  adversary  chose  to  make  him  so  by  becoming  a 
witness  himself.  The  design  was  a  highly  salutary  one.  It  is 
eminently  just  that  when  death  has  sealed  the  lips  of  one  party, 
the  law  should  seal  the  lips  of  the  other.  The. great  object  of 
the  restriction,  as  stated  by  the  chancellor  in  Colfax  v.  Colfax,  5 
Stew.  Eq.  206,  was  to  guard  against  the  injustice  which  would 
arise  from  a  want  of  mutuality  in  the  exercise  of  the  right  to 
testify.  There  can  be  no  doubt  that  if  parties  are  allowed  to 
testify  in  their  own  cases,  the  safe  administration  of  justice  re- 
quires that  they  should  be  put  upon  an  equal  footing,  and  that 
if  one  is  allowed  to  go  upon  the  stand  to  testify,  the  other  should 
have  the  right  to  go  there  also,  either  to  confirm  or  to  contradict 
his  adversary's  evidence,  and  that  when  the  lips  of  one  are  closed, 
the  other  should  not  be  tempted  to  commit  perjury  by  being 
permitted  to  testify  to  matters  which  his  adversary  can  neither 
contradict  nor  explain. 

If  the  evidence  of  one  party  was  admissible  when  the  other 
could  not  testify,  the  interests  of  mankind,  an  eminent  English 
judge  has  recently  said,  would,  in  his  opinion,  imperatively  re- 
quire that  unless  corroborated  it  should  be  wholly  disregarded. 
He  further  said :  "  Nobody  would  be  safe  in  respect  of  his 
pecuniary  transactions,  if  legal  documents  found  in  his  possession 
at  the  time  of  his  death,  and  endeavored  to  be  enforced  by  his 
executors,  could  be  set  aside,  varied  or  altered  by  the  parol  evi- 
dence of  the  person  who  had  bound  himself."  Hill  v.  WihoUy 
L.  R.  {8  Ch.  App.)  888,  900. 

It  is  clear,  then,  I  think,  that  the  evidence  under  considera- 
tion is  so  repugnant  to  the  policy  of  the  law  and  so  dangerous  to 
the  administration  of  justice,  that  unless  the  power  of  the  court  is 
inadequate  for  that  purpose,  it  should  be  excluded  from  the  case. 
And  if  the  power  of  the  court  is  inadequate,  cestuis  que  trust  are 
without  adequate  protection.  Their  rights  may  be  irretrievably 
lost  by  the  ignorance  or  carelessness  of  the  counsel  selected  by 
their  trustee.  The  mortgage  on  trial  now  was  given  to  secure 
only  $1,500,  but  if  it  can  be  avoided  by  evidence  which  is  not 
only  unlawful  but  inimical  to  the  policy  of  a  highly-salutary  law, 
simply  because  it  was  not  objected  to  when  offered,  evidence  of 
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the  same  character  would  be  entitled  to  like  effect  if  the  sum  at 
stake  was  $10,000  or  $20,000.  The  only  difference  between  the 
two  cases  would  be  the  difference  in  the  degree  of  temptation. 
This  question,  as  it  appears  to  me,  may  be  easily  solved  by  the 
application  of  familiar  principles.  A  party  who  sets  up  the  de- 
fence of  usury  is  bound  to  prove  it  or  fail.  The  burden  is  on 
him  to  convince  the  judgment  of  the  court  of  the  truth  of  his 
defence.  The  evidence  he  brings  to  produce  this  conviction  must 
be  such  as  the  law  recognizes  as  fit  and  appropriate  to  that  end. 
The  court  is  not  bound  to  accept  anything  but  legal  evidence, 
and  should  seldom,  if  ever,  allow  its  judgment  to  be  influenced 
or  controlled  by  anything  else.  The  parties  are  at  liberty  to 
make  such  agreements  respecting  the  evidence  as  they  may  see 
fit,  but  the  court  is  not  bound  by  them.  The  court  may  recog- 
nize them  if  it  thinks  proper  to  do  so,  but  it  should  in  no  case 
sanction  them  if  they  are  against  the  policy  of  the  law,  or  dan- 
gerous to  the  safe  administration  of  justice.  The  parties  cannot, 
by  any  agreement  they  may  make,  compel  the  court  to  disregard 
or  overthrow  the  law.     And  so  the  authorities  declare. 

In  a  case  heard  by  Lord  Hardwicke,  it  was  proposed  to  ex- 
amine a  wife  as  a  witness  against  her  husband,  with  the  hus- 
band's consent,  but  the  lord  chancellor  refused  to  permit  her 
to  be  examined,  because  to  admit  such  evidence  would  be  against 
the  policy  of  the  law.  Barker  v.  Dixie,  Lee  temp.  Hardw.  264-; 
S  Greenl.  JEv.  §  ^94,;  1  Dan.  Ch.  Pr.  894.. 

The  same  principle  has  been  applied  to  a  case  where  the 
solicitor  of  the  defendant  had  agreed  not  to  object  to  a  paper  being 
admitted  in  evidence  as  an  agreement,  because  it  was  not  stamped. 
Owen  V.  Thomas,  S  Myl.  &  K.  35S. 

If  the  opposite  rule  were  allowed  to  prevail,  it  would  be  pos- 
sible for  the  parties  to  compel  the  court  to  decide  a  case  not  only 
contrary  to  law,  but  against  the  truth  and  the  right. 

In  my  judgment,  it  is  clearly  within  the  power  of  the  court  to 
overrule  the  incompetent  evidence  admitted  in  this  case,  and,  in 
my  opinion,  that  power  should  be  exercised.  The  evidence 
given  for  the  defence  by  George  H.  Rowland,  so  far  as  it  pur- 
ports to  prove  transactions  with  and  statements  by  the  intestate, 
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will  be  overruled,  but  liberty  will  be  given  to  the  defendants  to 
produce  such  competent  evidence  in  support  of  their  defence  as 
they  may  be  able  to  produce. 


Joseph  M.  Brown 

V. 

William  Farley  et  al. 


In  a  partition  suit  pending  in  this  court,  the  defendant  claimed  the  whole 
premises  under  a  deed  from  a  former  owner.  A  feigned  issue  to  ascertain 
whether  this  deed  was  a  forgery  was  made  up,  and  defendant  ordered  to  de- 
posit the  deed  in  court  for  complainant  to  inspect  and  photograph.  The  de- 
fendant, alleging  that  he  had  lost  the  deed,  did  not  produce  it,  and  on  satis- 
factory proof  that,  after  the  order  to  deposit  it  had  been  made,  he  caused  it  to 
be  taken  out  of  his  possession,  he  was  adjudged  by  this  court  guilty  of  a  con- 
tempt, and  enjoined  from  offering  the  deed  itself  in  evidence,  or  secondary 
evidence  of  its  contents.  On  the  trial  of  the  feigned  issue  a  verdict  was  ren- 
dered against  the  defendant.  Subsequently  the  defendant  and  one  Wilson 
were  indicted  for  forging  and  uttering  the  deed,  and  on  that  trial  the  defend- 
ant was  acquitted. — Held,  on  petition  by  defendant,  that  this  court  would  not, 
merely  because  he  had  been  acquitted  of  the  criminal  charge,  vacate  the 
order  of  contempt,  nor  dissolve  the  injunction  prohibiting  his  offering  the  deed 
in  evidence,  nor  set  aside  the  verdict  rendered  on  the  feigned  issue  and  direct 
a  new  trial  thereon. 


On  petition  of  William  Farley. 
Mr.  J.  G.  Shipman,  for  petitioner. 
Mr.  Gilbert  Collins,  contra. 

Van  Fleet,  V.  C. 

The  principal  object  of  the  suit  in  this  case  is  to  procure  a 
partition  to  be  made  of  a  part  of  the  lauds  of  which  Francis 
Asbury  Farley  died  seized.     William  Farley,  one  of  the  de- 
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i'endants,  by  his  answer,  claimed  to  be  the  owner  iu  severalty  of 
the  lands  sought  to  be  partitioned.  This  claim  was  founded  on 
a  deed  purporting  to  have  been  signed  by  Francis  Asbury  Far- 
ley in  his  lifetime,  but  which,  it  is  admitted,  did  not  come  to 
the  possession  of  the  defendant  until  "something  like  two  years 
after  the  death  of  Francis  Asbury  Farley."  The  complainant 
disputed  the  validity  of  this  deed,  and  a  feigned  issue  was  made 
up  and  ordered  to  trial  at  law  to  settle  the  question  whether  or 
not  William  Farley  was  seized  in  severalty  of  the  lands  in  ques- 
tion. Afterwards,  on  the  application  of  the  complainant,  Farley 
was  ordered  by  the  court  to  deposit  his  deed  in  court,  so  that  the 
complainant  might  inspect  it  and  procure  a  photograph  to  be 
made  of  it  if  he  saw  fit.  This  order  was  not  obeyed.  The  de- 
fendant said  he  could  not  obey  it  because  he  was  so  unfortunate 
as  to  lose  his  deed  on  the  Saturday  evening  preceding  the  Mon- 
day on  which  he  was  required  to  deposit  it  in  court.  He  was 
subsequently  required  to  show  cause  why  he  should  not  be  ad- 
judged guilty  of  contempt  for  his  disobedience,  and  why  such 

Note. — A  person  may  be  punished  by  proceedings  for  contempt  of  court, 
although  the  oifence  be  also  indictable,  Yates^s  Case,  4  Johns.  317,  6  Johns.  337, 
9  Johns.  395  ;  State  v.  Williams,  2  Speers  26  ;  Watson  v.  Citizens  Sav.  Bank,  5 
Bich.  [N.  S.)  159;  see  Barry's  Case,  L.  R.  {3  Irish  C.  L.)  537 ;  Cartwright's 
Case,  114  Mass.  230;  Pierce's  Case,  44  Wis.  411;  People  v.  Mead,  92  N.  Y. 
415;  Casey  v.  State,  25  Tex.  3S0  ;  State  v.  Brophy,  38  Wis.  413. 

A  defendant  may  be  indicted  for  an  assault  committed  in  view  of  the  court, 
although  previously  fined  for  the  contempt,  Rex  v,  OssiLhton,  2  Strange  1107 ; 
State  V.  Yuncy,  1  Car.  L.  R.  519  {133) ;  so  he  may  be  fined  for  the  contempt 
after  he  has  been  convicted  and  punished  for  the  crime.  State  v.  Woodjin,  5 
Ired.  199  ;  see  Hirsfs  Case,  9  Phila.  216  ;  or  after  he  has  been  arrested  and 
lield  on  a  criminal  charge  for  the  same  matter,  Kelly  v.  Birch,  3  Irish  Ch.  4^6- 
.See  Com.  v.  Stuart,  2  Va.  Cas.  320. 

On  a  proceeding  for  contempt,  the  defence  of  a  former  adjudication  was 
overruled,  and  the  party  adjudged  guilty. — Held,  that  it  could  not  be  reviewed, 
Muir  V.  Superior  Court,  58  Cat.  361 ;  see  Snyder  v.  Van  Ingen,  9  Hun  569 ; 
Murad  V.  Thomas,  30  Hun  81;  Walker  v.  Fuller,  29  Ark.  448;  Vertner  y. 
Martin,  10  Sm.  &  Marsh.  103  ;  Smith  v.  Slate,  5  Tex.  578. 

It  is  no  defence  to  an  attachment  for  contempt  for  not  executing  a  convey- 
ance, that  the  defendant  was  in  prison  when  the  instrument  was  tendered  to 
him  to  be  executed,  Morris  v.  Walsh,  9  Bo«w.  636,  14  Abb.  Pr.  387  ;  see  Peo- 
ple V.  Ball,  5  Cow.  415  ;  Anonymous  22  Wend.  635. — Rep. 
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judgment  should  not  be  pronounced  against  him  for  his  con- 
tempt as  should  be  fit  and  proper  under  the  circumstances.  The 
proofs  produced  on  the  hearing  under  this  order,  left  no  doubt 
whatever  on  my  mind  that  the  defendant  had  not  lost  his  deed, 
but  that  he  had  procured  it  to  be  taken  from  his  possession 
under  such  circumstances  as  he  supposed  would  enable  him  to 
make  a  successful  pretence  of  its  loss.  He  was  therefore  ad- 
judged guilty  of  contempt,  and  ordered  to  deposit  the  deed  in 
court  at  a  short  day,  or  on  his  failure  to  do  so,  that  he  should  be 
enjoined  from  offering  his  deed  in  evidence,  either  by  original 
or  substituted  evidence.  The  feigned  issue  was  subsequently 
tried  and  resulted  in  a  verdict  against  the  defendant.  That  re- 
sult was  inevitable  from  the  fact  that  the  defendant  was  enjoined 
from  making  proof  of  his  title.  The  defendant  was  afterwards 
indicted,  with  one  Isaac  P.  Wilson,  for  forging  the  deed,  and 
also  for  uttering  it,  knowing  it  to  be  forged.  On  the  trial  of 
this  indictment  the  defendant  were  acquitted. 

The  defendant  now  applies,  by  petition,  for  an  order  vacating 
the  order  adjudging  him  guilty  of  contempt,  also  dissolving  the 
injunction  against  the  production  of  his  deed  in  evidence,  also 
setting  aside  the  verdict  on  the  trial  of  the  feigned  issue,  and 
directing  a  new  trial  of  that  issue.  The  grounds  on  which  this 
order  is  asked  are  thus  stated  in  the  petition : 

"  And  your  petitioner  further  shows  that  the  said  trial  lasted 
for  about  one  week  [meaning  the  trial  of  the  indictment],  and 
that  on  the  said  trial  all  the  circumstances  attending  the  execu- 
tion of  the  said  deed,  and  the  reason  why  the  said  Wilson  had 
held  it  back  so  long  from  your  petitioner,  and  all  the  circum- 
stances attending  the  loss  of  the  said  deed  were  given  in  evidence 
before  the  said  court  and  jury,  and  all  the  matters  concerning  the 
said  deed  and  the  loss  of  it  were  fully  explained  to  the  entire 
satisfaction  of  the  court ;  and  after  the  evidence  on  both  sides  in 
the  said  case  had  been  closed,  the  court  called  the  counsel  on 
both  sides  to  them  and  told  them  that  they  were  so  entirely  sat- 
isfied that  the  defendants  ought  not  to  be  convicted  that  they 
would  tell  the  jury  they  ought  to  acquit  them,  and  advised  the 
counsel  not  to  sum  the  matter  up  to  the  jury,  and  the  counsel 
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did  not;  and  the  court  expressed  the  opinion  to  the  jury  that 
they  should  acquit  your  petitioner  and  the  said  Wilson,  and  the 
jury  did  so  pronounce  a  verdict  of  not  guilty  in  favor  of  your 
petitioner  and  the  said  Isaac  P.  Wilson." 

No  claim  is  njade  that  the  order  now  sought  to  be  vacated  is 
erroneous  in  point  of  law,  or  that  it  was  not  justified  by  the 
facts  before  the  court  at  the  time  it  was  made.  On  the  contrary, 
it  is  conceded  that  it  was  right  when  it  was  made,  bat  it  is 
claimed  that  it  ought  to  be  vacated  now,  in  consequence  of  what 
has  transpired  in  another  tribunal  since  it  was  made ;  in  other 
words,  that  because  the  state  was  unable  to  prove  that  the  de- 
fendant was  guilty  of  forgery,  his  conviction  of  a  contempt  in 
suppressing  his  deed  ought  to  be  annulled. 

There  is  such  an  absolute  want  of  logical  connection,  as  it 
seems  to  me,  between  what  the  defendant  states  as  his  ground  for 
relief  and  the  relief  he  seeks,  that  I  confess  I  have  been  greatly 
embarrassed  by  the  application.  When  I  first  entered  upon  the 
consideration  of  the  case,  the  petition  seemed  to  me  to  be  so 
utterly  empty  of  everything,  either  of  fact  or  of  law,  which 
afibrded  the  least  support  for  the  order  asked,  that  I  became 
afraid  that  I  did  not  fully  comprehend  it,  and  I  read  it  three 
times,  to  make  sure  that  it  did  not  contain  some  material  state- 
ment which  had  escaped  my  attention  on  the  previous  readings.  It 
certainly  would  be  absurd  to  say  that,  because  the  defendant 
was  not  convicted  of  forgery,  he  could  not  have  beeu  guilty  of 
concealing  his  deed,  in  contempt  of  the  authority  of  this  court. 

The  only  allegations  of  the  petition  which  have  even  a  remote 
connection  with  the  questions  which  it  was  the  duty  of  this  court 
to  decide,  are  those  in  which  it  is  said  that  all  the  circumstances 
attending  the  loss  of  the  deed  were  given  in  evidence,  and  all 
the  matters  concerning  the  loss  of  the  deed  were  fully  explained 
to  the  entire  satisfaction  of  the  court  which  tried  the  indictment. 
But  of  what  was  the  court  satisfied  ?  That  the  defendant  had 
procured  his  deed,  to  be  taken  from  his  possession  by  such  arti- 
fice as  would  enable  him  to  pretend  that  he  had  lost  it,  or  that 
he  had  actually  lost  it?  As  the  language  of  the  petition  now 
stands,  it  is  uncertain  which  construction  should  be  adopted ; 
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either  is  within  the  meaning  of  the  words  used.  But  suppose 
we  adopt  that  construction  which  is  most  favorable  to  the  defend- 
ant, and  say  that  the  pleader  intended  to  say  that  the  court  was 
satisfied  that  the  defendant  had  actually  lost  his  deed,  does  the 
petition  then  present  any  reason  why  the  order  of  this  court 
should  be  revoked  ?  Were  exactly  the  same  facts  before  that 
court  that  were  before  this?  And  was  that  court  required  to 
hear  and  decide  exactly  the  same  issues  that  this  court  was  bound 
to  hear  and  decide?  These  are  important  questions.  The  peti- 
tion furnishes  no  means  of  answering  them. 

In  this  condition  of  aiFairs,  it  seems  to  me  it  is  quite  unneces- 
sary to  consider,  even  if  it  appeared  that  the  facts  were  the  same, 
and  that  another  tribunal  had  reached  a  different  conclusion  on 
them,  whether  that  would  constitute  a  sufficient  reason  why  this 
court  should  abandon  its  own  judgment  and  adopt  that  of  the 
other  tribunal. 

That  part  of  the  order  of  this  court  which  prohibits  the  de- 
fendant from  offering  his  deed  in  evidence,  simply  enforces  a 
statutory  regulation.  The  statute  declares  that,  when  a  party  to 
a  suit  refuses  to  comply  with  an  order  directing  him  to  produce 
a  document  for  the  inspection  of  his  adversary,  he  shall  not  be 
permitted  to  give  such  document  in  evidence.  Rev.  p.  873  § 
1S7. 

The  application  must  be  denied,  with  costs. 
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The  First  National  Bank  of  Clinton  N.  J., 

V. 

George  O.  Cummins  et  al. 


William  H.  Watson,  receiver, 

V. 

George  O.  Cummins  et  al. 

1.  A  son,  knowing  his  father's  financial  embarrassments,  and  taking  a  con- 
veyance of  the  title  for  all  his  father's  real  estate,  only  giving  back  therefor 
a  mortgage,  without  a  bond,  for  $2,047.62  and  a  check  for  |200,  the  father  at 
the  same  time  surrendering  a  note  against  the  son  for  $200,  cannot  hold  the 
real  estate  against  the  creditors  of  his  father. 

2.  The  son  was  indebted  to  his  father  on  a  bond  and  mortgage  for  12,500, 
given  for  part  of  the  purcha-se-money  of  a  lot  of  land.  This  mortgage  the 
father  surrendered  to  the  son  for  cancellation  for  certain  alleged  accounts 
which  the  son  claimed  he  held  against  his  father,  the  greater  portion  of  which, 
if  they  existed  in  the  form  of  accounts  at  all,  were  prior  to  the  execution  of 
the  mortgage. — JSeld,  fraudulent. 

3.  After  these  events,  the  wife  of  the  debtor  conveyed  her  interest  in  dower 
in  the  farm  to  h-er  son  and  took  from  the  son  a  mortgage  on  the  farm  for 
$1,000,  the  alleged  price  of  the  dower,  which  sum,  in  consideration  of  her  age, 
if  her  husband  had  been  dead,  was  more  than  twice  its  val  ue. — Held,  fraudu- 
lent. 

4.  Th«  debtor  was  executor  of  his  father's  will,  by  which  he  was  directed  to 
secure  a  legacy  of  $2,047.62  upon  the  said  real  estate  to  his  sister  and  her 
children,  legatees;  he  toek  the  mortgage  named  above  to  himself  as  executor 
and  trustee,  to  secure  that  sum,  in  which  it  was  expressly  declared  that  it  was 
in  execution  of  the  power  and  in  favor  of  the  trust,  without  the  knowledge  of 
the  cestxiis  que  trust. — Held,  good  as  against  creditors. 


J/r.  Martin  Wyckoff  and  Mr.  W.  H.  Morrow,  for  complain- 
ants. 
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Mr.  James  H.  Neighbour,  and  Mr.  J.  G.  Shipman,  for  defend- 
ants. 

Mr.  Jos.  Alward,  for  defendants  Martin  &  Smith. 

Bird,  V.  C. 

These  are  creditors'  bills.  One  prays  that  the  conveyance  of 
the  title  to  a  farm  and  the  execution  of  two  mortgages  thereon 
may  be  declared  fraudulent  and  vt)id  as  to  the  creditor  repre- 
sented by  the  receiver ;  and  the  other,  that  the  surrender  and 
cancellation  of  a  mortgage  for  $2,500  by  the  same  parties  may  be 
declared  fraudulent  and  void.  The  conveyance  of  the  title,  the 
execution  and  delivery  of  the  two  mortgages  first  named,  and  the 
surrender  and  cancellation  were  parts  of  one  transaction ;  and 
for  this  reason  I  consider  both  cases  at  the  same  time. 

About  thirty  years  ago,  George  Cummins,  the  father  of  the 
defendant  Jolinson  J.  Cummins,  and  the  grandfather  of  the  de- 
fendant Greorge  O,  Cummins,  made  his  will,  and  devised  to  his 
son  Johnson  J.  the  farm  in  dispute,  requiring  the  son  to  pay  into 
his  estate  a  certain  amount  of  cash,  and  directing  that  that  amount 
should  be  secured  by  bond  and  mortgage  on  that  farm,  or  some 
other,  for  the  benefit  of  the  legatees  named  in  the  will.  One  of 
the  legatees  was  a  daughter,  Mrs.  Buckley,  who  was  given  the 
interest  of  one-seventh  of  the  residue  for  her  life,  and  whose 
children  were  entitled  to  the  one-seventh  -at  her  death.  The  testa- 
tor died  soon  afterwards.  The  defendant  Johnson  J.  was  named 
in  the  will  as  one  of  the  executors.  He  joined  in  proving  the  will 
and  in  settling  the  estate.  The  amount  upon  which  Mrs.  Buck- 
ley was  entitled  to  interest  was  about  $2,047.  Mrs.  Buckley  and 
her  two  children  have  been  let  in  to  make  defence  to  the  assault 
made  against  one  of  the  mortgages  given  by  George  O.  to  his 
father  to  secure  that  sum. 

At  the  time  of  the  transaction  complained  of,  Johnson  J.  was 
the  owner  of  considerable  personal  property  besides  the  $2,500 
mortgage,  and  also  of  the  farm  named.  The  father  had  owned 
a  village  lot  on  which  the  son,  George,  had  lived  for  some  years 
prior  to  August,  1874,  at  wliich  time  the  father  conveyed  the  lot 
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to  the  son,  George,  for  which  he  took  back  from  the  son,  as  part 
of  the  consideration,  the  mortgage  of  ^2,500  above  named,  and  a 
note,  drawn  by  the  son,  for  $200.  There  are  several  endorse- 
ments on  the  bond  vs^ich  the  mortgage  secures,  showing  that  the 
interest  had  been  paid  up  to  November  23d,  1881.  Then  fol- 
lows an  endorsement  in  these  words  : 

"Received,  Dec.  29th,  1881,  twenty-four  hundred  and  forty-four  51-100  dol- 
lars on  the  within  bond," 

Signed  by  Johnson  J.,  but  which  was  not  written  there  until 
July  15th,  1882. 

On  this  15th  day  of  July,  1882,  the  defendant  Johnson  J. 
was  indebted  to  George  W.  Barber,  at  whose  suit  the  receiver 
was  appointed,  over  $3,000,  and  to  the  First  National  Bank  of 
Clinton,  over  $1,000,  and  to  Phebe  A.  Wood,  $3,500,  on  a 
mortgage  given  to  her  for  that  amount  the  day  before,  and  to 
his  sister  the  interest  on  $2,047,  and  the  $2,047  to  her  children 
at  her  death.  George  O.  says  he  knew  that  his  father  was  em- 
barrassed, and  that  he  showed  him  a  letter  from  the  attorney  of 
Barber,  in  which  suit  was  threatened. 

On  that  same  15th  day  of  July,  Johnson  J.  executed  and 
delivered  a  deed  of  conveyance,  with  full  covenants  of  warranty 
and  seizin  for  his  farm,  said  to  contain  about  one  hundred  and 
twenty-five  acres,  for  the  consideration  as  therein  expressed,  of 
$5,843.69,  in  which  it  is  declared  that  the  conveyance  was  made 
subject  to  the  mortgage  to  Phebe  A.  Wood,  for  $3,500,  and  to 
the  inchoate  right  of  dower  of  the  grantor's  wife.  George  did 
not  assume  the  payment  of  the  Wood  mortgage. 

On  that  same  day,  George  O.  gave  back  to  his  father,  "  John- 
son J.  Cummins,  executor  and  trustee  under  the  last  will  and 
testament  of  George  Cummins,"  a  mortgage,  in  which  the  con- 
sideration is  expressed  to  be  $2,047.62.  The  condition  in  the 
mortgage  is  that  said  George  O.  shall  pay — 

"  The  yearly  interest,  commencing  on  the  first  day  of  April  last  past,  on  the 
said  principal  sum  of  $2,047.62,  at  six  per  cent.,  out  of  the  said  mortgaged 
premises  (and  not  from  any  other  fund),  on  the  first  day  of  April  of  each  and 
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every  year,  from  said  first  day  of  April  last  past,  in  trust  for  the  use  and  bene- 
fit of  Elizabeth  B.  Buckley,  for  and  during  the  term  of  her  natural  life ;  and 
at  the  decease  of  the  said  Elizabeth  B.  Buckley,  then  to  cause  to  be  paid  to 
the  said  party  of  the  second  part,  out  of  the  said  mortgaged  premises  (and  not 
from  any  other  fund),  the  said  principal  sum  of  $2,047.62,  in  trust  for  the  use 
and  benefit  of  the  children  of  the  said  Elizabeth  Buckley,  in  pursuance  of  the 
devise  or  bequest  to  the  said  Elizabeth  B.  Buckley,  then  Elizabeth  B.  Martin, 
and  her  children,  in  and  by  the  last  will  and  testament  of  said  George  Cum- 
mins, father  of  the  said  Elizabeth,  and  the  codicil  thereto  annexed  ;" 

And  also  upon  condition  that  said  George  O.  might,  at  his  plea- 
sure, discharge  said  mortgage  by  payment,  or  re-invest  the 
amount  named  therein  in  some  other  manner. 

There  was  no  bond  given  to  accompany  this  mortgage.  George 
O.  avoided  all  personal  liability. 

Oa  that  same  15th  day  of  July,  Johnson  J.  endorsed  on  the 
bond  which  he  lield  against  George  O.  for  $2,500,  secured  by 
mortgage  given  by  George,  a  receipt  for  $2,444.51,  dated,  how- 
ever, December  29th,  1881,  less  than  $2  in  money  passing  be- 
tween them.  And  two  days  after,  a  further  receipt  for  $19.79 
was  endorsed,  which  purported  to  be  the  balance  in  full  of  prin- 
cipal and  interest  due;  and  the  bond  and  mortgage  were  sur- 
rendered ;  and  the  mortgage  was  canceled. 

On  the  7th  of  September  following,  Matilda  W.  Cummins, 
the  mother  of  George  O.,  executed  a  release  and  quit  claim  of 
all  her  right  of  dower  in  the  said  farm,  in  which  her  husband 
joined.  This  conveyance  purports  to  have  been  for  the  consid- 
eration of  $1,000.  George  O.  executed  a  bond  to  his  mother,  to 
secure  to  her  the  payment  of  $1,000,  and  also  a  mortgage  on  the 
farm,  to  further  secure  the  same. 

The  law  requires  that  such  transactions  shall  be  both  bona  fide 
and  for  a  valuable  consideration.  They  will  not  be  upheld  if 
either  of  these  is  wanting.  Bump,  on  Fraud.  Conv.  2JfO  ;  Smith 
V.  Vreeland,  1  C.  E.  Gr.  198;  Sayre  v.  Fredricks,  1  C.  E.  Gr. 
W6;  Metropolitan  Bank  v.  Durante  7  C.  E.  Gr.  35;  8.  C,  9 
O.  E.  Gr.  556 ;  Heintze  v.  Bently,  7  Stew.  Eq.  562. 

In  my  judgment,  both  of  these  fundamental  principles  are 
wanting  in  this  transfer.  The  son  had  knowledge  of  his  father's 
embarrassments,  and  also  saw  the  letter  written  by  the  attorney 
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of  the  claim-holder,  pressing  payment.  The  most  favorable  case 
for  the  defendants  I  have  met,  is  Parker  v.  Conner,  93  N.  Y. 
118,  under  which,  I  think,  he  would  be  clearly  chargeable  witli 
notice. 

Was  a  valuable  consideration  paid?  The  farm  conveyed  was 
worth  about  $6,000,  and  there  was  due  on  the  mortgage  surren- 
dered, about  $2,500,  if  not  over  $3,000.  A  day  or  two  before 
the  conveyance,  the  father,  Johnson  J.,  had  given  the  Wood 
mortgage  for  $3,500.  At  the  time  of  the  conveyance,  George 
O.  executed  the  mortgage  to  Johnson  J.,  as  executor  and  trustee, 
for  $2,047.51.  I  can  find  no  other  consideration.  He  did  not 
give  his  father  a  dollar,  nor  become  personally  responsible  for  a 
dollar.  He  says  he  paid  his  father  $200  in  cash,  but,  at  the 
same  time,  his  father  surrendered  to  him  a  note  of  $200,  which 
the  father  had  held  since  June  9th,  1875.  He  says  this  note 
was  good  for  nothing,  because  outlawed,  which  principle  he  does 
not  apply  to  his  old,  stale  claims,  as  will  be  seen.  He  executed 
no  bond  with  the  last-named  mortgage,  and  carefully  stipulated 
that  it  should  be  paid  out  of  the  land  only.  If  I  understand 
the  defendant  George  O.,  the  consideration  for  the  $2,500  mort- 
gage, which  his  father  surrendered  to  him,  was  accounts  which 
he  held  against  his  father,  and  cash  payments  of  small  amounts. 
When  it  is  remembered  that  the  mortgage  was  given  in  July, 
1874,  for  part  of  the  purchase- money  of  the  lot  it  embraced,  and 
that  the  items  of  account  were  for  improvements  in  and  upon 
that  lot,  and  taxes  paid  prior  thereto,  as  will  next  appear,  the 
transactions  seem  to  have  no  resting-place.     George  says  that — 

"The  account  for  grading,  flagging,  curbing  and  improvements,  for  the  j'ear 
1870,  made  the  sum  of  $446.94,  and  that  eleven  years'  interest  was  addeil 
thereto,  amounting  to  the  sum  of  $361.46 ;  that  the  items  for  the  year  187  I 
made  the  sum  of  $192.54,  and  that  ten  years'  interest  was  added  thereto, 
amounting  to  the  sum  of  $134.77  ;" 

To  which  he  adds  about  $230  for  premiums  on  insurance,  and 
taxes  paid  by  him,  and  interest,  and  all  prior  to  accepting  tiu? 
deed  for  the  lot  and  giving  the  mortgage.  After  he  accepted  the 
deed  and  gave  the  mortgage,  he  says  he  paid  taxes  on  the  mort- 
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gaged  premises  to  an  amount  sufficient,  with  the  interest,  to 
make  all  the  account  reach  the  sum  of  $1,693.80.  Thus  he 
says  the  account  stood  on  the  15th  of  July,  1882,  the  day  on 
which  his  father  conveyed  the  farm  to  him  and  surrendered  the 
$2,500  mortgage.  On  this  day,  there  was  endorsed  on  the  bond, 
though  dated  December  29th,  1881,  $2,444.51,  which,  it  will  be 
perceived,  is  $750.71  more  than  the  account,  with  interest,  on 
each  separate  item.  How  was  that  breach  closed  ?  George  says 
that,  prior  to  the  purchase  of  the  lot,  in  1874,  he  had  paid  large 
sums  of  insurance  to  the  Mutual  Benefit  Life  Insurance  Com- 
pany, for  Johnson  J.,  and  that  it  was  agreed  that  that  should  be 
applied.  His  statement  shows  that  all  the  items  excepting  eight, 
which  make  about  $275,  are  for  work  done  and  money  paid 
prior  to  the  year  1875,  when  the  mortgage  was  given.  Why 
were  not  these  matters  taken  into  the  account  then  ?  The  inquiry 
need  not  be  pursued  further.  Besides  this,  I  think  that  $545  of 
the  $610  item  of  interest  endorsed  on  the  bond,  was  without 
consideration.  The  son  says  that  his  father  agreed  to  give  him 
credit  for  that  amount  if  he  would  pay  a  certain  portion  of 
interest  then  due,  and  would  continue  to  pay  the  interest  as  it 
sliould  accrue.  As  I  understand  the  testimony,  this  transaction 
took  place  after  the  Barber  claim  was  first  created.  If  it -could 
be  sustained  as  a  gift  between  father  and  son,  it  could  not,  being 
voluntary,  as  between  them  and  creditors. 

It  was  proved  that  Mrs.  Cummins  was  fully  apprised  of  her 
husband's  financial  troubles.  Her  effort,  therefore,  to  avail  her- 
self of  those  troubles,  to  secure  for  heiself  $1,000  out  of  the 
very  land  which  she  releases,  cannot  be  supported.  She  had,  a 
few  weeks  before,  joined  in  the  execution  of  the  $3,500  mort- 
gage to  Mary  B.  Wood.  This  left  a  margin  of  about  $2,500  in 
the  farm,  out  of  which  she  takes  a  gross  sum  of  $1,000,  or  two- 
iifths  of  the  whole,  and  that,  too,  in  the  lifetime  of  her  husband. 
Had  her  husband  been  dead,  and  her  right  as  widow  fixed,  being 
old,  $400  would  doubtless  be  regarded  as  an  ample  sum  in  gross. 

Therefore,  the  mortgage  to  her  must  be  declared  fraudulent 
and  removed  from  the  path  of  creditors. 

Another  interesting  and  important  question  remains.     Do  the 
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foregoing  conclusions  carry  with  theni  and  sweep  away  the  mort- 
gage given  by  George  O.  to  Johnson  J.,  executor  and  trustee 
under  the  will  of  George,  the  father  of  Johnson  J.  ? 

It  is  urged  that  fraud  impairs  and  pollutes  alike  everything  it 
touches ;  that  if  part  of  a  transaction  is  condemned  because  of 
fraud,  no  other  part  of  it  can  stand.  The  case  that  comes  near- 
est supporting  this  comprehensive  doctrine  is  that  of  Sayre  v. 
Fredricks,  supra,  decided  by  a  chancellor  of  the  greatest  ability 
and  experience.  In  that  case,  the  debtor  first  gave  a  mortgage 
to  Clark,  and  then  a  deed  of  the  premises  mortgaged  to  Conklin. 
It  was  charged  that  both  were  fraudulent.  The  answer  alleged 
that  the  mortgage  was  given  in  trust  to  secure  debts  due  from 
the  mortgagor  to  the  heirs  of  his  father,  and  that  the  deed  was 
in  payment  of  a  debt  due  from  the  grantor  to  the  grantee. 
Whether  there  was  any  sufficient  declaration  of  trust  or  not  was 
one  of  the  questions  discussed,  but  the  chancellor  said :  "  The 
real  question  in  the  cause  is  whether  the  conveyances  were  made 
in  good  faith,  or  whether  they  were  designed  to  protect  the 
debtor's  property  from  his  other  creditors,  and  on  that  account 
fraudulent  and  void."  In  that  case,  the  court  pronounced  the 
deed  fraudulent,  as  I  have  in  this,  and  for  like  reasons. 

In  that  case,  the  mortgage  was  given  in  terms  to  secure  a  debt 
of  $1,248  due  to  the  mortgagee.  In  this,  the  mortgage  was 
given  back  to  the  vendor  to  secure  a  debt  not  due  to  him,  but 
from  him  as  a  trustee.  In  that  case,  the  instrument  was  silent 
as  to  any  trust.  In  this,  the  trust  is  expressly  declared,  its 
origin  pointed  out  and  the  rights  of  the  cestuis  que  trust  detailed. 
In  that,  the  alleged  trust  arose  out  of  a  sale  of  land  by  the  mort- 
gagor, which  had  descended  to  him  and  his  brothers  and  sisters, 
and  the  proceeds  never  accounted  for,  although  eighteen  years 
had  elapsed  since  the  sale.  In  this  case,  notwithstanding  the  real 
estate  out  of  which  the  fund  sprang  had  been  converted  about 
twenty-five  years,  yet  there  had  been  an  accounting  in  the 
orphans  court  by  which  the  amount  due  was  definitely  fixed, 
and  the  yearly  interest  had  been  paid  yearly  to  the  person  enti- 
tled thereto  for  life ;  so  that  the  statute  of  limitations  cannot  be 
applied,  nor  can  the  claim  be  regarded  as  in  the  slightest  degree 
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a  stale  one,  nor  does  the  amount  due  rest  in  doubt  or  depend  on 
contingencies. 

In  that  case,  it  was  decided  that  the  mortgage  was  fraudulent 
and  void  as  to  creditors,  because  it  was  not  given  in  good  faith. 
I  cannot  reach  the  same  conclusion  in  this  case.  The  cases  are 
as  dissimilar  as  possible,  as  the  foregoing  brief  recital  shows. 
Besides,  it  must  be  considered  that  Johnson  J.  Cummins,  when 
he  procured  this  mortgage  to  be  made  to  himself,  was  acting  in 
the  strict  line  of  his  duty ;  he  did  what  he  should  have  done 
years  before ;  he  did  what  the  court  would  have  required  of 
him  at  any  time,  at  the  instance  of  the  cestuis  que  trust.  His  act 
was  the  execution  of  a  power  explicitly  enjoined  upon  him  by 
the  last  will  of  his  father,  under  which  he  became  possessed  both 
of  the  land  and  the  money.  The  cestuis  que  trust  were  innocent 
parties.  They  participated  not  in  the  transaction  and  were  with- 
out any  knowledge  of  it  until  long  after.  Shall  the  court  snatch 
this  residue  of  the  grandfather's  bounty,  thus  falteringly  and 
tardily  secured,  from  those  who  have  an  especial  right  to  call 
upon  it  for  protection,  because  the  other  persons  in  interest  de- 
signed an  unlawful  thing  ?  No.  I  should  think  the  court  would 
rather  feel  itself  obliged  to  say  that  in  such  cases  the  principle 
which  controlled  in  Roe  v.  Moo7^e,  8  Stew.  Eq.  526,  and  in  the 
cases  therein  cited,  should  govern.  Johnson  J.  Cummins  was 
the  debtor,  not  his  son  George.  George  was  used  as  an  instru- 
ment by  the  father  and  trustee  to  perform  an  act  of  the  highest 
justice.  The  transaction,  as  to  these  cestui^  que  trust,  I  regard 
as  the  act  of  Johnson  J.,  the  insolvent  debtor  and  trustee,  and 
think  the  language  of  the  court,  in  Micou  v.  National  Bank,  101,, 
U.  S.  630,  54B,  "  and  thus  conferring  upon  an  insolvent  debtor 
the  right  of  absolute  choice  among  his  creditors,  the  law  does  not 
require  one  who  is  at  the  same  time  father  and  guardian  to  dis- 
criminate against  his  own  flesh  and  blood,  to  whom  he  is  in- 
debted as  their  trustee,"  may  be  aptly  quoted  and  applied. 

Speaking  of  the  whole  case,  it  is  proper  to  remark  that  I  have 
made  no  comment  on  many  matters  of  detail,  because,  in  my 
judgment,  it  would  only  add  to  proofs  which  I  have  regarded 
as  abundant  on  which  to  rest  an  equitable  decree. 
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I  will  advise  a  decree  that  the  deed  of  conveyance  from  John- 
son J.  Cummins  to  George  O.  Cummins,  and  the  mortgage  from 
George  O.  Cummins  to  Matilda  W.  Cummins,  are  fraudulent 
and  void  as  between  them  and  the  judgment  creditor,  the  First 
National  Bank  of  Clinton,  complainant,  and  that  its  judgment  is 
a  lien  on  the  said  lands,  and  that  said  lands  are  held  by  George 
O.  Cummins  subject  to  said  judgments.  I  will  not  advise  a  de- 
cree declaring  that  the  said  deed  is  absolutely  void,  and  must 
be  set  aside  and  for  nothing  holden ;  that  is  not  necessary  in 
order  to  aid  creditors  (see  Smith  v.  Vreeland,  supra),  but  shall 
advise  that  the  deed  remain  as  a  foundation  for  the  mortgage 
executed,  delivered  and  recorded  to  secure  the  moneys  due  to  the 
cestuis  que  trust.  I  shall  also  advise  a  decree  declaring  the  sur- 
render and  cancellation  of  the  $2,500  mortgage  fraudulent  and 
void.     The  complainant  in  each  case  is  entitled  to  costs. 
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THE    STATE    OF    NEW   JERSEY. 

PEBRITARY   TERM,    1884. 


Theodore  Runyon,  Esq.,  Ordinary. 


In  the  matter  of  the  assessment  of  damages  upon  the  bond  of 
Benjamin  F.  Dean,  guardian  of  Albert  Dean,  an  infant. 

Judgment  was  obtained  against  a  guardian  and  his  sureties  for  breaches  of 
all  the  four  conditions  in  his  bond.  On  a  reference  to  have  the  damages  as- 
sessed against  the  sureties — Held,  that  the  sureties  could  not  object  because  the 
master  assessed  damages  under  one  of  the  conditions  as  to  which  they  claimed 
they  were  exonerated  by  the  action  of  the  new  guardian,  because,  if  that  were 
a  defence  in  should  have  been  raised  in  the  action  at  law ;  and  that  they  could 
not  claim  allowance  for  taxes  on  the  ward's  land  paid  by  the  guardian,  because 
such  taxes,  if  paid  by  the  guardian,  ought  to  have  been  charged  by  him  in  his 
account,  and  further  that  the  ward  could  not  object,  on  account  of  the  guar- 
dian's misconduct,  to  the  master's  allowance  of  commissions  to  the  guardian, 
which  had  been  fixed  by  the  orphans  court,  because  the  action  of  the  orphans 
court  could  not  be  questioned  in  that  collateral  way. 


On  petition,  master's  report  and  exceptions  thereto. 
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Mr.  C.  H.  Sinnickson,  for  the  sureties. 
Mr.  M.  P.  Grey,  for  the  ward. 

The  Ordinary. 

On  due  application  an  order  was  made  directing  that  suit  be 
brought  on  the  bond  given  by  Benjamin  F.  Dean  on  the  grant- 
ing to  him  of  letters  of  guardianship  of  his  son  Albert,  a  minor. 
Dean  was  appointed  guardian  in  1860.  In  April,  1877,  he  made 
an  assignment  of  his  property  for  the  equal  benefit  of  his  creditors. 
After  that  he  was,  on  the  application  of  his  sureties,  ordered  by 
the  orphans  court  of  Salem  county  to  account  as  guardian  and 
give  new  sureties.  He  accounted,  accordingly,.at  the  May  term, 
1877,  of  that  court,  and  his  account  was  allowed  and  passed. 
The  balance  against  him  thereon  was  $3,525.04.  Subsequently, 
in  the  same  term,  the  court  removed  him  and  appointed  George 
W.  Richman  guardian  in  his  place.  The  latter,  soon  after  his 
appointment,  presented  a  claim  for  that  balance  to  Dean's  as- 
signee, and  he  received  a  dividend  thereon  amounting  to  $1,869.61. 
After  the  ward  came  of  age  an  order  was  made  in  this  court  that 
suit  be  brought  on  Dean's  bond,  and  suit  was  brought  in  the 
supreme  court,  accordingly,  against  him  and  his  sureties.  The 
bond  was  not  in  the  form  prescribed  by  the  statute,  but  was  con- 
ditioned (1)  that'  the  guardian  should  file  an  inventory  of  the 
ward's  estate  in  three  months ;  (2)  that  he  should  file  an  inven- 
tory of  any  property  that  should  come  to  his  hands  thereafter ; 
(3)  that  he  should  take  care  of  the  person,  estate  and  education 
of  the  minor,  and  of  all  writings  and  evidence  touching  his  lands 
and  (4)  that  he  should  render  the  estate  and  writings  and  evi- 
dence to  him  when  by  law  required,  or  to  such  person  or  persons 
as  by  law  were  or  might  be  entitled  to  receive  them.  In  the  suit 
on  the  bond  the  plaintiff  assigned  a  breach  of  each  of  those  con- 
ditions. The  guardian  did  not  plead.  The  sureties  filed  several 
pleas,  but  there  was  a  demurrer  to  some  of  them,  which  was  al- 
lowed, and  the  suit  resulted  in  a  judgment  against  the  defendants 
on  all  the  breaches  assigned.  A  petition  was  subsequently  filed 
in  this  court  praying  an  assessment  of  the  damages.     A  reference 
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Avas  thereupon  made  to  one  of  the  special  masters  of  the  court  of 
chancery,  who  reported  merely  nominal  damages  on  the  breach 
of  the  first,  second  and  fourth  conditions,  and  on  that  of  the 
third  (to  take  care  of  the  estate  &c.  of  the  ward)  damages  to  the 
amount  of  $1,909.73,  being  the  amount  of  the  estate  of  the  ward, 
with  interest  to  the  date  of  the  report,  after  deducting  therefrom 
the  amount  received  by  the  second  guardian  as  dividend  from  the 
assignee  of  Dean,  and  after  deducting  also  the  amount  of  the 
commissions  allowed  to  Dean  by  the  orphans  court,  with  interest 
thereon.  Both  parties  excepted  to  the  report.  The  late  ward 
(now  of  age)  objects  to  it  because  of  the  allowance  of  the  commis- 
sions, and  insists  that  no  commissions  ought  to  be  allowed  the 
guardian,  because,  by  his  misconduct  (he  wasted  the  entire  estate 
by  applying  it  to  his  own  use),  he  has  forfeited  all  claim  to  them. 
The  sureties  object  because  the  master  has  assessed  damages  under 
the  third  condition.  They  insist  that  they  were  discharged  from 
all  liability  as  sureties  by  the  presenting  by  the  second  guardian 
of  the  claim  of  the  estate  of  the  ward  against  Dean  to  his  assignee, 
and  the  acceptance  of  the  dividend.  They  also  claim  that  if 
there  should  be  any  assessment  of  damages  under  that  condition, 
the  money  paid  by  Dean  from  year  to  year,  during  his  guardian- 
ship, for  taxes  on  the  estate  of  the  ward,  should  be  allowed. 

As  before  stated,  there  is  a  judgment  against  Dean  and  the 
sureties  on  all  the  breaches.  Obviously,  the  defence  that  the 
latter  were  discharged  from  liability  by  the  action  of  the  new 
guardian  cannot  be  entertained  here.  The  opportunity  for  setting 
up  that  or  any  other  defence  against  liability  on  the  bond  is  past, 
and  the  sureties  are  concluded  by  the  judgment.  The  suit  at  law 
afforded  the  opportunity  for  defences  against  liability,  and  if  the 
sureties  failed  to  set  them  up  there,  or,  having  set  them  up,  failed 
in  sustaining  them,  they  cannot  be  considered  in  this  court.  It 
is  not  material  whether  the  damages  be  assessed  upon  the  breach 
of  the  third  condition — to  take  care  of  the  estate ;  or  the  fourth 
— to  pay  it  over.  The  judgment  at  law  is  upon  the  breach  of  all 
the  conditions.  The  master  has  very  properly  taken  the  account 
as  the  basis  of  the  calculation  for  the  assessment.  But  he  has 
not  made  the  calculation  on  the  correct  principle.     He  has  com- 
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puted  the  interest  on  the  items  of  the  debit  side  of  the  account, 
down  to  the  date  of  the  report,  and  added  it  to  the  principal 
debited  on  that  side,  and  from  the  sum  has  subtracted  the  sura 
of  the  items  of  the  credit  side,  with  interest  thereon  to  the  same 
date,  and  the  amount  received  from  the  assignee,  with  interest 
from  the  time  when  it  was  received  to  the  date  of  the  report. 
The  remainder  is  $1,909.73.  He  sliould  have  computed  it  thus  : 
To  the  amount  of  the  balance  of  the  account,  $3,525.04,  he 
should  have  added  interest  ($346.13)  from  the  date  of  the  allow- 
ance of  the  account,  June  8th,  1877,  to  the  date  of  the  receipt  of 
the  dividend,  November  23d,  1878,  and  should  then  have  sub- 
tracted the  amount  of  the  dividend,  $1,869.61,  and  to  the  re- 
mainder, $2,001.56,  should  have  added  interest  ($543.24)  to  the 
date  of  the  report.  Computed  on  this  principle  the  damages  at 
that  date  were  $2,544.80. 

It  is  quite  clear  that  it  is  not  proper  to  open  the  account  nor 
to  increase  the  balance  by  deducting  the  commissions  which  the 
court  allowed  the  guardian  on  passing  it.  Whether  the  guardian 
was  entitled  to  commissions  or  not  was  a  question  to  be  decided 
by  the  orphans  court  on  the  allowance  of  the  account,  and  this 
court  cannot  review  their  decision  in  a  collateral  way.  The  ob- 
jection that  the  master  has  not  credited  payments  for  taxes  said 
to  have  been  paid  upon  the  estate  by  Dean  while  he  was  guar- 
dian, cannot  be  sustained.  There  is  no  evidence  that  any  taxes 
were  ever  paid,  and  if  there  had  been  they  should  have  been 
charged  in  Dean's  account.  The  damages  will  be  assessed  at 
$2,544.80,  as  of  the  date  of  the  master's  report,  and  interest  on 
$2,001.56  (the  remainder,  after  deducting  the  dividend),  from 
that  date  until  paid,  will  be  added. 
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In  the  matter  of  the  assessment  of  damages  upon  the  bond 
given  by  Joseph  C.  Wilson,  as  guardian  of  his  minor 
children. 

The  penalty  of  a  guardian's  bond  was  $2,700.  After  judgment  against  him 
and  his  sureties  thereon,  and  a  reference  to  have  the.  damages  assessed,  the 
guardian's  expense  of  maintaining  the  wards  was  not  allowed.  The  applica- 
tion was  by  one  of  the  sureties.  It  does  not  appear  that  the  guardian,  who 
was  th-e  father  of  the  wards,  was  not  able  to  support  them,  and  it  does  appear 
that  he  received  and  had  the  benefit  of  their  wages  meanwhile,  and  he  never 
made  any  charge  against  them  for  support.  The  damages,  however,  cannot 
exceed  the  penalty  of  the  bond. 

On  exceptions  to  report  of  surrogate,  to  whom  it  was  referred 
to  ascertain  ^nd  report  the  amount  of  damages. 

Mr.  John  J.  JSarned  and  M7\  T.  B.  Harned,  for  present 
guardian. 

Mr.  R.  M.  Ware,  for  sureties. 

The  Ordinary. 

Joseph  C.  Wilson  was  appointed  guardian  of  the  persons  and 
property  of  his  children,  Samuel  E.,  Sarah  0.  (now  Priest), 
Rachel  E.  and  Eli,  on  the  3d  of  April,  1867.  He  filed  an 
account  of  his  guardianship  in  1869,  which  was  allowed,  by 
which  it  appears  that  there  was  then  a  balance  of  $1,293.72  in 
his  hands  due  to  his  wards  in  equal  shares.  In  April,  1873,  he 
filed  another  account  (also  duly  passed),  by  which  it  appears  that 

Note. — Whether  a  surety  is  ever  liable  beyond  the  penalty  of  the  bond,  see 
Brandt  on  Suretyship  ^  93  ;  2  Sutherland  on  Damages  14,  15  notes  ;  Graham  v. 
Bickham,  2  Yeates  32,  4  Dallas  148,  1  Am.  Dec.  328,  338  note;  also.  Long  v. 
Long,  1  G.  E.  Gr.  59  ;  United  States  v.  Meeker,  9  Phila.  470,  Nixon,  J. ;  Gray 
V.  Cook,  3  Houst.  49  ;  Tyson  v.  Sanderson,  45  Ala.  364  ;  Wyman  v.  Bobinson,  73 
Me.  384;  Ansly  v.  Mock,  8  Ala.  444;  Olmsted  v.  Olmsted,  38  Conn.  309;  Beers 
V.  Shannon,  73  N.  Y.  292;  Slitson  v.  City  Bank,  12  Ohio  St.  577,  590;  Levy  v. 
Taylor,  24  Md.  282.— R^^. 
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there  was  at  that  time  due  them  from  him  a  balance  of  $1,651.50. 
He  was  subsequently  removed  from  his  office  and  Frederick 
Shindle  appointed  in  his  place.  Wilson's  bond  was  forfeited, 
and  suit  was  brought  thereon  and  judgment  recovered  therein 
for  $2,700,  the  amount  of  the  penalty.  On  application  to  this 
court  to  assess  the  damages,  an  order  was  made  referring  it  to 
the  surrogate  of  Camden  county  to  ascertain  and  report  the  dam- 
ages. To  his  report  both  sides  except.  He  reports  that  the 
damages  should  be  assessed  at  $2,024.  He  reaches  this  result 
by  charging  the  guardian  with  $2,700  for  the  principal  and  in- 
terest of  the  wards'  estate  in  his  hands,  and  allowing  him  $624 
for  the  cost  of  the  support  and  maintenance  of  the  children  as 
follows:  For  Sarah,  $52  ($1  a  week,  from  March,  1873,  to 
March,  1874),  and  for  each  of  the  others  the  like  sum  per  week, 
from  March,  1873  to  March,  1877.  The  guardian  has  never 
made  any  charge  against  the  fund  for  the  support  of  the  chil- 
dren. He  does  not  make  any  now.  One  of  his  sureties  makes 
the  claim  for  the  allowance.  The  proof  does  not  justify  the  al- 
lowance, nor  any  allowance,  on  account  of  the  support  and  main- 
tenance of  the  children  or  any  of  them.  Witnesses  testify,  in- 
deed, that  the  father  was  a  po«r  man ;  yet  it  appears  that  in 
1867  he  bought  a  farm  of  about  eighty  acres  of  good  land,  for 
which  he  gave  $1,000  in  cash,  and  he  sold  it  about  two  years 
afterwards  for  $1,250.  He  appears  also  to  have  been  in  the 
charcoal  business.  The  children  worked  in  a  mill.  Mrs.  Priest 
testifies  that  she  and  all  the  other  children  went  to  work  in  the 
mill  in  1874,  and  that  she  and  her  brother  Samuel  worked  else- 
where previously  to  that  time.  She  says  the  youngest  child  was 
only  about  eight  or  nine  years  old  when  he  began  to  work,  and 
that  she  herself  began  when  she  was  about  nine  or  ten.  There 
is  no  proof  that  the  father  was  so  poor  that  he  could  not  support 
his  children.  So  long  as  they  lived  with  him  he  had  the  bene- 
fit of  their  wages.  There  are  no  grounds  on  which  the  deduc- 
tion made  by  the  surrogate  can  be  supported.  The  balance  of 
the  fund  in  the  hands  of  the  guardian,  as  shown  by  the  account 
of  1873,  is  due,  and  interest  thereon,  from  the  time  of  passing 
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that  account  to  the  present.  But  they  amount  to  more  than  the 
penalty  of  the  bond.  The  damages  should  be  assessed  at  $2,700, 
the  amount  of  the  penalty. 


Andrew  N.  Snover,  appellant, 

V. 

Lizzie  Prall  and  her  husband,  respondents, 

A  guardian  who  had  taken  his  ward  to  live  with  him  before  the  guardian- 
ship, agreed  with  his  father,  when  he  took  her,  that  he  wduld  support  her  at 
his  own  cost  and  as  his  own  child.  The  ward  appeared  to  have  rendered 
whatever  service  she  could  in  the  family,  and  the  guardian  did  not  charge  her 
for  board  in  his  books  or  in  his  first  account. — Held,  that  he  could  not  be  al- 
lowed for  her  board,  washing  &c. 

Appeal  from  decree  of  Warren  orphans,  court. 

Mr.  L.  De  Witt  Taylor,  for  appellant. 

Mr.  G.  M.  Shipman  and  Mr.  J.  G.  Shipman,  for  respondents. 

The  Ordinary. 

This  is  an  appeal  from  a  decree  of  the  orphans  court  of  War- 
ren county,  upon  exceptions  filed  by  Mrs.  Prall  to  the  final  ac- 
count of  Mr.  Snover,  the  appellant,  as  her  guardian.  She  lived 
with  him  in  his  family,  as  a  member  thereof,  from  the  time  she 
was  about  six  and  a  half  years  old  up  to  the  time  of  her  marriage, 
which  took  place  in  November,  1881.  She  was  then  about 
twenty  and  a  half  years  old.  The  exceptions  allowed  were  to 
the  charges  which  the  guardian  made  in  his  account  for  board  of 
and  for  washing  and  mending  for  the  ward,  for  the  board  of  a 
dressmaker  at  his  house  employed  by  him  to  make  dresses  for 
her,  for  the  services  of  his  wife  in  sewing  for  the  ward,  for 
money  paid  for  tuning  a  piano,  and  for  counsel  fee. 


208  PREROGATIVE  COURT.  [38  Eq. 

Snover  v.  Prall. 

The  ward  went  to  live  with  the  guardian  before  the  letters  of 
guardianship  were  taken  out,  and  when  she  was,  as  before  stated, 
about  six  and  a  lialf  years  old.  She  was  his  wife's  niece,  and 
her  mother  had  then  recently  died.  Her  father  testifies  that 
there  was  an  agreement  between  him  and  Mr.  Snover,  made  be- 
fore she  went  there,  in  reference  to  the  terms  on  which  the  latter 
was  to  take  her ;  that  Mr.  Snover  said  he  would  not  take  her 
unless  he  could  assume  parental  guardianship  over  her,  and  his 
wife  said  so,  too ;  that  he  told  them  he  was  reluctant  to  surrender 
her  in  that  way,  and  that  one  of  them  said  they  would  always 
give  her  a  good  home  there;  that  they  intended  to  take  her  as 
their  own  child  (they  then  had  none)  and  treat  her  as  such.  He 
says  that  at  first  he  did  not  like  to  give  her  up,  but  saw  that  he 
could  not  do  better ;  that  she  would  have  as  good  a  home  there 
as  he  could  provide  for  her ;  that  he  gave  her  up  to  Mr.  Snover 
then,  and  the  latter  said  that  he  did  not  intend  to  make  any 
charge  for  her  keeping ;  that  her  work  would  be  pay  for  it,  and 
that  her  mother  had  left  clothes  enough  to  clothe  her  for  some 
time.  He  says  that  this  was  shortly  after  her  mother's  deatli. 
He  also  testifies  that  he  visited  Mr.  Snover  about  1876  or  1877  ; 
that  ihe  latter  then  told  him  he  had  all  her  property  yet,  and 
that  he  had  not  used  it,  and  had  not  made  and  did  not  intend  to 
make  any  charge  against  her.  It  appears  that  the  witness  had, 
for  the  benefit  of  his  two  children,  executed  a  deed  of  trust  to 
Mr.  Snover,  as  trustee,  of  certain  property  which  he  and  his  wife 
owned  jointly  at  her  death,  and  that  the  property  was  sold  by 
Mr.  Snover  under  the  authority  of  the  deed.  The  part  of  the 
proceeds  belonging  to  the  ward  was  the  property  referred  to  in 
the  last-mentioned  conversation.  Mrs.  Arminda  Miller  testifies 
that  about  1873  or  1874  Mr.  and  Mrs.  Snover  were  buying  some 
millinery  of  her  for  the  ward  ;  that  they  asked  the  price,  and,  on 
its  being  given,  said  that  they  did  not  intend  to  charge  the  ward 
for  those  things;  that  they  set?  them  down  but  did  not  expect  to 
charge  her  for  them  unless  she  did  not  live,  in  which  case  they 
would  get  pay  out  of  her  money  for  the  things  they  got  for  her. 
Mr.  Prall  swears  that  in  a  conversation  which  took  place  between 
him  nud   Mr  Snover,  shortly  before  his  marriage  to  the  ward, 
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Mr.  Snov^er  said  that  her  money  had  always  been  on  interest,  and 
that  he  had  never  made  any  charge  against  her  for  anything  and 
never  expected  to  make  any.  The  evidence  shows  that  the  ward, 
from  the  time  she  went  into  the  family  of  Mr.  Snover,  until  her 
marriage,  was  treated  in  all  respects  as  his  own  child,  and  did  and 
was  expected  to  do  such  work  as  she  could  about  the  house.  Mr. 
Prall  testifies  that  in  the  conversation  before  referred  to,  Mr. 
Snover  said  that  they  had  brought  her  up  to  work ;  that  she 
knew  how  to  do  all  kinds  of  work  as  well  as  his  wife  did ;  that 
they  had  always  brought  her  up  as  one  of  the  family ;  that  she 
was  one  of  the  family  and  he  had  always  treated  her  as  such,  and 
that  she  had  been  of  great  use  to  his  wife,  and  that,  in  fact,  he 
did  not  know  how  they  would  get  along  without  her.  Mrs. 
Prall  says  Mrs.  Snover  told  her,  while  as  yet  they  were  living  on 
the  farm,  from  which  they  removed  to  Blairstown  in  1871,  that 
she  (Mrs.  Prall)  was  in  the  place  they  would  have  to  fill  with  a 
hired  girl  (that  is,  that  but  for  her  work  they  would  be  com- 
pelled to  hire  a  servant),  and  she  says  that  after  the  hired  girl 
left  (which  appears  to  have  been  in  December,  1869),  Mrs. 
Snover  and  she  together  did  all  the  work.  Neither  in  his  book 
nor  in  his  first  account  did  Mr.  Snover  make  any  charge  against 
her  for  board.  Mr.  Snover's  agreement  with  his  ward's  father, 
when  he  took  her,  that  he  would  support  her  at  his  own  cost,  as 
his  own  child,  and  her  services  in  his  household,  forbid  the  allow- 
ance of  the  charges  excepted  to  for  board,  washing  and  mending, 
for  the  board  of  the  seamstress  and  for  the  work  of  Mrs.  Snover 
in  sewing  for  the  ward. 

Nor  does  there  appear  to  be  any  ground  for  the  allowance  of 
the  counsel  fee,  to  which  exception  was  made ;  nor  for  the  allow- 
ance of  the  charges  for  tuning  the  piano.  There  is  no  error  in  the 
directions  of  the  decree  on  the  subject  of  the  charge  of  interest 
against  the  guardian.  The  decree  appealed  from  will  be  affirmed, 
with  costs,  to  be  paid  by  the  appellant  out  of  his  own  funds. 

14 
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Alexander  Gray,  executor,  appellant, 

V. 

Abram  S.  Myrick,  administrator  &c.,  respondent. 

Notice  of  an  intention  to  settle  an  account  "  in  the  term  of  December  ensu- 
ing," dated  January  2d,  1883,  and  purporting  to  have  been  signed  by  the 
executor,  when,  in  fact,  he  had  died  before  the  notice  was  signed,  is  insuffi- 
cient to  authorize  the  passing  of  tlie  account  in  April,  1883. 


Appeal  from  decree  of  Middlesex  orphans  court. 
Mr.  C.  T.  Reed,  for  appellant. 
Mr.  W.  J.  Gibby,  for  respondent. 

The  Ordinary 

The  appellant,  executor  of  John  Gray,  deceased,  who  was  one 
of  the  executors  of  his  father,  Alexander  Gray,  senior,  deceased, 
filed  the  account  of  his  testator  as  such  executor  in  the  surro- 
gate's ofBce  of  Middlesex  county,  February  19th,  1883,  and  the 
account,  having  been  audited  and  stated  by  the  surrogate,  was 
reported  to  the  court  by  the  latter  for  allowance  and  settlement 
March  13th  following.  On  that  day  the  orphans  court  made  an 
order  of  that  date,  but  entitled  of  December  Term,  1882,  in 
which,  after  stating  that  the  account  had  been  audited  and  stated 
by  the  surrogate  and  placed  on  the  files  of  his  office  twenty  dayg 
previous  to  the  time  of  making  the  order,  they  adjudged  that 
notice  of  the  intention  of  John  Gray  to  settle  his  account  at  that 
time  had  been  given  according  to  law,  and  directed  that  the 
account  be  presented  to  the  court  at  the  next  regular  term  for 
allowance,  according  to  the  statute,  and  for  final  decree  thereon. 
They  afterwards,  by  decree  of  April  3d,  1883,  allowed  the  ac- 
count in  all  things  as  stated.  The  account  purported  to  be  the 
account  of  John  Gray,  and  the  notice  of  settlement  purported  to 
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be  signed  by  him.  The  latter  was  dated  January  2d,  1883,  and 
gave  notice  that  he  intended  to  exhibit  his  final  account  to  the 
orphans  court  of  Middlesex  county  "  in  the  term  of  December 
ensuing,"  for  settlement  and  allowance.  It  was  admitted  on  the 
hearing  that  John  Gray  died  before  the  notice  was  given,  and 
that  the  account  was,  in  fact,  rendered  (and  so  it  appears  on  its 
face)  by  the  respondent  as  his  administrator.  It  was  also  ad- 
mitted that  the  appellant  objected  to  the  allowance  of  the  ac- 
count by  the  court,  and  that  one  of  his  objections  was  the  want 
of  sufficient  notice.  The  notice  was  clearly  insufficient,  and  it 
was  error  in  the  court  to  adjudge,  under  the  circumstances,  that 
notice  had  been  given  according  to  law.  Such  an  adjudication, 
however,  was  an  indispensable  prerequisite  to  the  passing  of  the 
account.  Hev.  Orphans  Court  §  102,  Besides,  the  palpable 
absurdity  of  giving  the  notice  in  the  name  of  the  deceased  and 
signing  his  name  to  it,  the  notice  is  of  intention  to  exhibit  the 
account  at  the  December  Term  ensuing  the  date  of  the  notice; 
that  is,  the  term  of  December,  1883,  almost  a  year  distant  from 
the  date  of  the  notice,  while,  in  fact,  the  time  intended  was  the 
term  of  December,  1882.  Obviously  the  notice  was  a  nullity. 
The  decree  appealed  from  will  be  reversed,  with  costs  of  the 
appeal  to  be  paid  by  the  respondent  out  of  his  own  funds. 


John  Edge,  executor,  appellant, 


James  Edge,  respondent. 

In  the  summer  of  1880,  a  testator,  who  was  then  eighty  years  old,  received 
a  sunstroke,  which  affected  his  mind  seriously.  In  May,  1881,  during  an 
attack  of  delirium  tremens,  he  fell  out  of  a  second-story  window,  and  injured 
himself  severely.  He  always  insisted  that  he  had  been  pushed  out  of  the 
window  by  his  wife's  grandson,  which  was  not  a  fact.  He  also  labored  under 
the  delusion  that  his  wife  wanted  to  poison  him,  and  that  the  persons  in  the 
house  were  trying  to  rob  him.     In  June,  1881,  he  made  a  will,  and  in  July, 
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1881,  within  two  weeks  thereafter,  he  made  another,  alleging,  as  a  reason,  that 
his  son  James,  in  whose  custody  he  had  placed  the  first  will,  had  broken  open 
tlie  ^ealed  envelope  containing  it,  and  had  read  it,  which  was  not  a  fact.  By 
the  first  will,  a  considerable  gift  was  made  to  James ;  by  the  second,  nothing 
was  given  to  him.  By  the  first,  he  gave  $1,000  to  John ;  by  the  last,  nine- 
tenths  of  his  property.  By  the  first,  bequests  were  made  to  some  of  testator's 
needv  grandchildren,  to  whom,  by  the  second,  he  gave  nothing.  The  second 
will  was  executed  while  testator  was  living  with  his  son  John,  who  went  with 
kim  to  have  it  drawn;  who,  as  before  stated,  received  by  its  terms,  nine-tenths 
of  all  the  estate ;  who  made  statements  to  the  testator  tliat  led  him  to  suspect 
and  believe  that  James  had  broken  open  the  first  will  and  read  it,  and  in 
whose  family  testator  lived  from  the  time  the  second  will  was  drawn  until  his 
death. — Held,  that  testator's  extreme  old  age,  his  habits  of  intemperance  and 
consequent  delirium,  his  injuries  from  the  sunstroke  and  the  fall,  his  delusions 
towards  his  wife  and  step-grandson  and  son  James,  and  his  making  two  very 
different  wills  within  two  weeks,  without  assigning,  and  without  there  appear- 
ing to  have  been,  any  adequate  reason  therefor,  are  sufficient  proof  of  testa- 
mentary incapacity. 

Ou  appeal  from  decree  of  Passaic  orphans  court,  refusing  to 
admit  to  probate  a  paper-writing  purporting  to  be  the  last  will 
of  Thomas  Edge,  deceased. 

Mr.  J.  W.  Griggs,  for  appellant,  the  proponent,  John  Edge. 
Mr,  E.  Stevenson,  for  respondent,  the  caveator,  James  Edge. 

The  Ordinary. 

Thomas  Edge,  late  of  Passaic  county,  died  September  11th, 
1882,  aged  eighty-one  years.  At  the  time  of  his  death,  he  had 
a  wife  and  three  living  children,  John,  James  and  Elizabeth, 
also  a  child  of  a  deceased  daughter  Ann  and  the  children  of 
another  deceased  daughter,  Sarah  Tracy.  Between  the  18th  and 
th-e  25th  of  June,  1881,  he  made  a  will,  drawn  for  him  by  Peter 
Ryle,  a  lawyer  of  Paterson,  at  the  office  of  the  testator's  son 
James,  in  Little  Falls  township.  At  the  testator's  request, 
James  sent  for  Mr.  Ryle  to  come  to  the  office  to  draw  the  will, 
and  at  the  like  request,  he  took  him  there  to  make  it.  The 
witnesses  to  it  were  Mr.  Ryle  and  Joseph  Sharp.  After  it  was 
signed,  the  will  was  sealed  up  in  an  envelope,  and  at  the  testa- 
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tor's  direction,  left  with  James,  who  placed  it  in  an  iron  safe  in 
his  office.  It  remained  there  until  about  the  4th  of  July  fol- 
lowing, when  the  testator  called  for  and  got  it.  On  that  day, 
he  went  with  John  to  Mr,  Ryle,  in  Paterson,  and  got  the  latter 
to  draw  another  will,  which  he  signed  there,  in  the  presence  of 
Mr.  Ryle  and  John  H.  Bogert,  and  the  former  will  was  then 
destroyed  by  Mr.  Ryle,  by  his  direction.  The  last  will  was 
enclosed  by  Mr.  Ryle,  in  an  envelope,  which  he  sealed  and 
handed  to  the  testator,  who,  when  he  returned  home,  gave  it  to 
John  for  safe  keeping.  By  that  will,  he  gave  to  his  wife,  for 
life,  a  house  and  four  lots  of  land  on  the  Little  Falls  turnpike, 
and  directed  that,  at  her  death,  the  property  be  sold  ;  and  he 
gave  two-thirds  of  the  proceeds  of  sale  to  John  and  one-third 
to  his  daughter  Elizabeth  and  his  granddaughter  Martha,  daugh- 
ter of  Sarah  Tracy.  He  gave,  also,  to  his  daughter  Elizabeth, 
$1,000,  and  to  his  granddaughter  Martha,  ^500.  To  Joseph 
Crompton  he  gave  $50,  in  recognition  of  his  kindness  to  him, 
and  lie  then  gave  all  the  rest  of  his  property  to  John,  whom  he 
appointed  executor.  His  property  was  worth  about  $13,000. 
The  provisions  of  the  former  will  are  not  precisely  known.  Mr. 
Ryle  says  that  will  was  more  favorable  to  James  than  the  last 
one  (the  last  will  gives  James  nothing),  and  he  thinks  it  left 
property  to  children  or  descendants  of  children,  whose  names  do 
not  appear  in  the  last  will.  Mr.  Jackson  testifies  that  the  testa- 
tor told  him  that  he  "  made  it  as  good  as  he  thought  it  would 
be  right  and  suitable — that  would  be  right  to  the  purpose  to  all 
his  children."  Mrs.  Crompton  testifies  that  he  told  her  tluit 
he  had  given  James  something  very  handsome  by  his  will,  and 
added  that  one  child  was  as  good  as  another.  He  told  David 
Diramick  that  he  had  given  John  $1,000  by  that  will.  Prior 
to  the  15th  of  June,  1881,  the  testator  and  his  wife  lived  in  a 
house  of  his  in  the  neighborhood  of  James's  residence,  and  the 
latter  attended  to  the  testator's  business.  At  James's  request, 
John,  who  then  lived  at  or  near  Belleville,  in  Essex  county,  took 
up  his  residence  with  the  testator  and  his  wife,  to  take  care  of 
them.  On  the  6th  of  June,  shortly  before  that  time,  the  testa- 
tor executed  a  power  of  attorney,  authorizing  John  to  collect 
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the  principal  and  interest,  as  they  should  become  due,  of  his 
notes  and  bonds  and  mortgages,  and  draw  his  money  from  the 
savings  bank.  The  testator  and  his  wife  continued  to  reside 
with  John,  paying  board  to  him,  up  to  the  death  of  the  former. 
The  testator,  in  the  summer  of  1880,  had  a  sunstroke,  which 
appears  to  have  seriously  affected  and  injured  his  mental  powers 
for  a  time,  at  least.  In  May,  1881,  but  a  short  time  before  he 
made  his  first  will,  he  got  out  of  the  window  of  his  bed-room, 
breaking  out  the  sash,  and  fell  on  the  roof  of  the  kitchen  (a  shed), 
and  thence  to  the  stone  pavement.  This  fall  hurt  him  severely. 
To  the  end  of  his  life,  he  insisted  that  his  step-grandson,  James 
Johnson,  who  then  lived  with  him,  and  then  was  in  the  room 
with  him  for  the  purpose  of  taking  care  of  him,  pushed  him 
out  of  the  window.  He  also,  about  the  same  time,  insisted  that 
his  wife  had  poisoned  him,  and  he  said  that  he  believed  that 
she  and  her  grandson  wanted  to  take  his  life,  to  get  him  out 
of  the  way.  There  was  no  ground  for  these  charges,  or  any  of 
them,  but  they  appear  to  have  been  entirely  the  result  of  delu- 
sions on  his  part,  and  he  persisted  in  making  them  as  long  as  he 
lived.  A  short  time  after  he  fell,  and  before  he  recovered  from 
the  fall,  so  as  to  be  able  to  go  out  of  his  room,  he  sent  to  a  per- 
son who  sometimes  made  up  his  accounts  for  him,  and  employed 
him  to  make  an  inventory  of  all  his  property  in  the  house, 
giving  as  his  reason,  that  the  people  in  the  house  were  robbing 
him  and  were  carrying  his  property  away.  There  was  no  ground 
for  this  statement,  nor  any  reason  for  his  apprehensions,  but  they 
also  arose  from  delusion.  The  reasons  for  making  the  last  will 
and  changing  the  disposition  of  his  property,  appear  to  have 
been  that  he  was  convinced  that  James  had  broken  open  the 
envelope  in  which  the  first  will  was  placed,  and  had  read  the 
instrument.  This  conviction  seems  to  have  been  based  on  the 
circumstance  that  John  had  told  him  that  James  had  said  to 
him  that  he  considered  that  John  was  $1,000  better  ofi^  by  mov- 
ing his  wife  and  family  to  his  father's  house.  It  is  also  alleged 
that  the  testator  stated  that  he  had  heard  that  James's  wife 
had  said  that  she  "  did  not  care  how  things  went  now,  as  her 
bread  was  buttered  on  both  sides."     James  had  not  broken  open 
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the  will  at  all,  and  did  not  know  what  its  contents  or  provisions 
were.  It  is  argued  that  he  concluded  that  James  had  broken 
open  his  will  because  he  could  not  otherwise  have  known  what 
provision  the  testator  had  made  therein  for  John.  But  it  appears 
that  the  testator  himself  made  no  secret  of  that  matter  or  any 
other  of  the  dispositions  of  his  whole  estate,  by  that  will.  He 
told  David  Dimmick  that  he  had  given  John  $1,000  by  it.  Nor 
is  there  any  evidence  that  James's  wife  had  made  the  statement 
attributed  to  her,  nor  said  anything  to  that  or  similar  effect.  It 
is  urged  on  the  part  of  the  proponent,  John,  that  the  testator  did 
not  like  her,  and  that  he  said  that  her  family  had  been  sup- 
ported with  his  money;  but  his  dislike  to  her,  if  it  existed,  and 
the  fact,  if  it  was  such,  that  her  family  had  been  suj)ported  with 
his  money  (of  which  there  is  no  evidence),  existed  when  the  first 
will  was  made,  and  they  do  not  appear  to  have  affected  his  dis- 
position of  his  property  then.  Nothing  had  happened  in  that 
connection,  between  the  making  of  the  two  wills,  to  furnish  a 
reasonable  ground  for  depriving  James  of  a  share  of  the  testa- 
tor's property.  As  to  the  alleged  expression  of  the  wife,  before 
mentioned,  there  is  not  only  no  proof  that  she  made  it,  but 
she  positively  swears  that  she  never  did  so,  and  there  is  no  evi- 
dence that  he  was  ever  told  by  any  one  that  she  had  made  it. 
That  the  testator's  mind  was  enfeebled  by  old  age,  disease  and 
habits  of  intemperance,  there  can  be  no  question,  and  that  he 
was  under  a  delusion  as  to  the  malevolent  disposition  of  his 
wife  and  her  grandson  towards  him,  is  admitted.  Both  the 
physicians — Dr.  Keeler,  who  attended  him  from  the  8th  of 
May,  1881,  to  the  6th  of  June  following,  and  again  in  1882,  in 
his  last  sickness,  and  Dr.  Gedney,  who  attended  him  in  June, 
1881 — agree  that  when  he  had  the  fall,  he  had  delirium  tremens. 
The  former  testifies  that  when  he  was  first  called  to  him,  which 
was  when  he  fell  out  of  the  window,  he  found  him  suflfering 
from  that  disease,  the  result  of  excessive  alcoholism,  and  the 
latter  says  that  when  he  was  first  called  to  him,  which  was  early 
in  June,  when  Dr.  Keeler  left  the  case,  he  found  him  suffering 
from  that  disease,  and  treated  him  for  it,  accordingly.  Dr. 
Keeler  says  that  the  testator's  mind,  when  he  last  saw  him,  in 
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May  and  June,  1881,  seemed  clear  on  all  other  subjects  except 
that  of  the  poisoning.  Dr.  Gedney  says  that  the  testator  had  the 
hallucinations  most  of  the  time  that  he  attended  him.  As  before 
stated,  the  delusions  continued  as  long  as  he  lived.  In  May, 
after  he  fell  through  the  window,  he  left  his  own  house  and 
went  to  Mr.  Crompton's  house  to  board.  He  stayed  there  about 
two  weeks.  The  reason  he  gave  for  coming  there  was  that  he 
could  not  stay  in  his  own  house,  because  he  was  afraid  of  being 
murdered  by  his  wife  and  her  grandson.  He  said  he  was  going 
to  Paterson  to  see  a  lawyer,  to  get  a  divorce  from  his  wife.  He 
was  very  old,  and,  as  already  appears,  was  of  very  intemperate 
habits.  He  was  injured  for  a  time,  at  least,  by  the  sunstroke. 
He  was  very  much  injured  by  the  fall  out  of  the  window,  and 
was  then  suffering  from  delirium  tremens,  from  excessive  drink- 
ing. He  naturally  grew  feebler  as  he  advanced  in  life.  His 
mental  condition  was  manifestly  such  as  to  make  him  exceed- 
ingly susceptible  to  influence.  Nothing  in  favor  of  the  will  is 
to  be  presumed  from  the  fact  that  he  lived  for  more  than  a  year 
after  it  was  made,  and  did  not  alter  it  or  seek  to  do  so,  or  express 
any  dissatisfaction  with  it.  He  was  living  with  John  when  he 
made  the  second  will.  It  was  John  who  took  him  to  the  lawyer 
to  have  it  drawn  and  signed.  It  was  John,  the  principal  bene- 
ficiary under  that  will,  who  told  him  what  led  him  to  suspect 
and  firmly  believe  that  James  had  broken  open  the  first  will. 
The  testator  remained  in  John's  family  from  the  time  the  last  will 
was  made  until  he  died,  and  he  was  in  a  feeble  mental  condi- 
tion all  the  time.  Nor  is  tiiere  any  reasonable  ground  on  which 
to  account  for  the  sudden  change  of  purpose  in  the  disposition 
of  his  property.  Why  should  he,  in  two  weeks'  time,  alter  that 
disposition  in  favor  of  John  from  a  gift  of  ^1,000  to  a  gift 
of  what  amounts,  it  is  said,  to  nine-tenths  of  his  whole  estate? 
What  had  happened  between  the  making  of  the  two  wills,  to 
induce  him  to  cut  James  oft  entirely?  If  it  be  suggested  that 
the  fact  that  James  would  no  longer  attend  to  his  afikirs,  while 
John  was  willing  to  do  so,  was  a  sufficient  reason,  the  ready 
answer  is  that  the  power  of  attorney  to  John  was  given  before  the 
first  will  was  made.    When  John  came  up  to  reside  with  the  tes- 
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tator,  it  was  understood  and  agreed  that  he  was  to  receive  ade- 
quate compensation  for  the  board  of  the  testator  and  his  wife, 
and  a  written  agreement  was  made  between  him  and  the  testator 
to  that  effect,  on  the  15th  of  June,  1881,  and  John  says  another 
agreement  was  made  between  them  on  the  9th  of  July  follow- 
ing (after  the  last  will  was  made),  that  he  was  to  receive  $8  a 
week  for  their  board.  So  that  the  charge  was  not  made  in  view 
of  the  fact  that  John  had  undertaken  to  take  care  of  the  testa- 
tor, for  he  was  to  be  paid  $8  a  week  for  that ;  nor  because  he 
had  undertaken  to  look  after  the  testator's  investments  and  col- 
lect his  money  for  him,  for  that  he  had  undertaken  to  do  when 
the  first  will  was  made.  The  sole  reason  appears  to  have  been 
the  testator's  conviction  that  James  had  broken  open  his  will,  of 
which  I  have  spoken  in  a  previous  part  of  this  opinion.  It 
may  be  added  that  the  testator  does  not  appear  to  have  been 
estranged  from  James,  even  by  that  conviction,  for,  in  the  sum- 
mer of  1882,  he  borrowed  money  of  James  for  his  own  accom- 
modation. It  is  urged  in  favor  of  the  will,  that  John  was  poor, 
while  James  was  worth  about  $10,000,  but  the  former  had  be- 
come no  poorer  nor  the  latter  any  richer,  between  the  times  when 
the  two  wills  were  made.  Moreover,  it  appears  that  the  testa- 
tor's daughter  Elizabeth  was  poor;  to  her  he  gives  only  $1,000 
and  one-sixth  of  the  proceeds  of  the  sale  of  the  house  and  lots 
in  which  he  gives  his  wife  a  life  estate.  Ann's  daughter  was 
poor,  and  Sarah's  children  all  were  very  poor,  except  one.  The 
sudden  change  of  intention,  without  any  reason  which  is  appa- 
rently valid,  or  such  as  to  control  or  influence  a  sound  mind,  is 
evidence  of  testamentary  incapacity.  It  is  true,  Mr.  Ryle,  who 
had  some  acquaintance  with  the  testator,  says  that  he  consid- 
ered him  competent  when  he  signed  the  will  in  question,  and 
Mr.  Bogert,  the  other  witness,  from  what  be  saw  of  him  at  tl*e 
time  of  the  execution  of  the  instrument,  regarded  him  as  of  sound 
mind.  He,  however,  had  never  seen  him  before,  and  never  saw 
him  afterwards.  As  before  stated,  the  testator,  at  the  time  when 
he  made  each  of  the  wills,  was  laboring  under  an  insane  delu- 
sion in  regard  to  his  wife.  She  was  entitled  to  just  considera- 
tion in  hi?  testamentary  disposition  of  his  estate.     His  insane 
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delusion,  just  referred  to.  forbade  it,  or,  at  least,  rendered  it 
highly  improbable  that  she  would  receive  it.  What  provision 
he  would  have  made  for  her  had  he  not  been  possessed  of  th-e 
idea  that  she  was  seeking  an  opportunity  to  kill  him,  of  course 
cannot  be  told.  It  is  said  (but  there  is  no  proof  on  the  sub- 
ject) that  the  provision  made  for  her  is  entirely  inadequate  for 
her  support.  The  fact  of  the  testator's  extreme  old  age,  his 
habits  of  intemperance,  the  injuries  which  he  had  received  by 
the  sunstroke  and  the  fall,  the  malady  [delirium  tremens)  under 
which  he  was  suffering  at  the  time  of  the  fall,  tlie  insane  delu- 
sions which  possessed  his  mind,  his  strange  conduct  which  indi- 
cated derangement,  the  fact  that  his  delusion  as  to  his  wife's 
malevolent  and  murderous  disposition  towards  him,  may  reason- 
ably be  considered  to  have  influenced  him  in  his  disposition  of 
his  estate,  so  far  as  she  was  concerned,  and  the  fact  that  he  made 
two  wills  within  a  few  days  of  each  other  (the  latter  widely  vari- 
ant from  the  former),  but  for  no  reason  worthy  of  the  name,  by 
the  former  of  which  he  gave  James  a  s-hare  of  his  property  and 
John  only  $1,000,  while  by  the  latter  he  gave  James  nothing 
and  John,  as  it  is  said,  nine-tenths  of  his  whole  estate,  wholly 
excluding  needy  grandchildren,  whom  he  had  remembered  in  his 
first  will,  to  give  them  a  share  of  his  property — all  these  are 
considerations  abundantly  sufficient  to  induce  me  to  affirm  the 
decree  of  the  orphans  court,  on  the  ground  of  want  of  testamen- 
tary capacity.  It  will  be  affirmed  accordingly.  The  costs  of 
both  sides,  both  in  this  court  and  in  the  orphans  court,  with  rea- 
sonable counsel  fees,  will  be  paid  out  of  the  estate. 
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Jennie  M.  Flagg  and  husband,  appellants, 

V. 

Abram  F.  Baldwin,  respondent. 

1.  Contracts  for  speculations  in  stocks  upon  margins,  when  the  broker  and 
the  customer  do  not  contemplate  or  intend  that  the  stock  purchased  or  sold 
shall  become  or  be  treated  as  the  stock  of  the  customer,  but  the  real  transac- 
tion is  a  mere  dealing  in  the  difTerences  between  prices — that  is,  in  the  pay- 
ment of  future  profits  or  losses,  as  the  event  may  be,  are  contracts  of  wager, 
dependent  on  a  oliance  or  casualty.  Such  contracts,  if  made  in  this  state,  are 
unlawful,  and  securities  given  therefor  are  void  by  force  of  the  provisions  of 
"  the  act  to  prevent  gaming."     Bev.  p.  458. 

2.  Such  contracts,  though  made  in  another  state,  where  they  are  to  be  pre- 
sumed to  be  lawful  and  enforceable,  will  rmt  be  enforced  here — at  least  against- 
residents  and  citizens  of  this  state — because  their  enforcement  would  violate 
the  plain  public  policy  of  this  state  on  the  subject  of  gambling  and  betting 
evinced  by  the  statute  above  mentioned.     In  this  respect,  such  contracts  are 
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excepted  from  the  rule  of  comity  which  requires  the  enforcement  by  the  courts 
of  one  state  of  contracts  made  in  another,  if  valid  by  the  lex  loci  contractus. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Baldwin  v.  Flagg,  9  Stew.  Eq.  ^5. 

M?'.  A.  Q.  Keasbey,  for  appellants. 

Mr.  Cortlandt  Parker,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

The  bill  in  this  case  was  filed  for  the  foreclosure  of  a  mortgage 
made  by  Jennie  M.  Flagg  and  William  L.  Flagg,  her  husband, 
(who  are  the  appellants)  to  Abrara  F.  Baldwin  (who  is  the  re- 
spondent), upon  lands  in  this  state,  to  secure  the  payment  of  appel- 
lants' bond.  The  bond  and  mortgage  were  dated  August  26th» 
1880.  The  bond  was  in  the  ordinary  form  of  a  money  obligation 
and  was  conditioned  for  the  payment  to  respondent  of  $11,563.44, 
with  interest,  on  demand.  The  mortgage  recited  that  it  was  in- 
tended to  secure  the  money  which  appellants  had  so  bound  them- 
selves to  pay,  and  that  the  amount  of  $11,563.44  was  made  up 
of  $7,563.44,  which  was  therein  declared  to  be  then  due  from 
appellants  to  respondent,  and  of  $4,000  to  be  security  for  future 
advances. 

From  tb"  yroofs  it  appears  that  the  sum  of  $7,563.44,  so  ad- 
mitted to  bfc  due  ham  appellants  to  respondent,  was  made  up  of 
different  suras.  One  sum  represented  the  loss  which  had  been 
incurred  by  Mr.  Flagg  in  a  stock  speculation  which  had  been 
carried  on  by  him  and  one  Ripley  with  respondent,  a  stock- 
broker in  New  York.  Another  sum  represented  losses  incurred 
by  Mr.  Flagg  in  a  like  speculation  carried  on  by  him  and  re- 
spondent in  joint  account.  Another  sum  represented  losses  in- 
curred in  a  like  speculation  originally  carried  on  by  Mr.  Flagg 
with  respondent  and  afterwards  transferred  to  and  carried  on  by 
Mrs.  Flagg  (under  the  control  and  management  of  her  husband) 
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with  respoudeut.  The  losses  thus  incurred  were  the  result  of 
stock  dealings  for  these  respective  parties  upon  a  margin  some- 
times put  up  in  cash,  and  in  Mrs.  Flagg's  case  in  her  own  note, 
which  represented  her  margin. 

The  $4,000  of  future  advances  were  designed  and  intended  as 
a  margin  for  a  continuance  of  the  stock  speculation  of  Mrs. 
Flagg  to  be  carried  on  in  her  name  under  the  management  of 
her  husband  with  respondent,  and  the  advances  contemplated  by 
both  parties  were  such  as  would  cover  and  make  good  her  losses 
therein,  if  any. 

Respondent's  books  show  that  the  bond  and  mortgage  were 
credited  to  Mrs  Flagg's  account  for  the  sum  of  $11,563.44,  and 
that  account  had  been  charged  with  the  previous  losses.  It  ap- 
pears further  that  the  speculative  stocks  carried  in  that  account 
have  all  been  closed  out  with  the  result  of  leaving  a  balance  in 
Mrs.  Flagg's  favor  of  $653.93.  Since  the  mortgage  entered  into 
the  account,  the  effect  is  that  there  is  due  thereon  the  sum  of 
$10,909.51,  witli  interest,  and  its  foreclosure  and  the  sale  of 
the  mortgaged  premises  must  be  conceded  unless  some  of  the 
defences  are  sustained. 

The  main  defence  goes  to  the  validity  of  the  bond  and  mort- 
gage, and  contests  them  on  the  ground  that  the  contracts  out  of 
wliich  they  arose  were  wagering  contracts  and  illegal  and  void, 
and  that  the  bond  and  mortgage  securing  an  indebtedness  arising 
solely  from  such  cause  are  tainted  with  the  same  illegality  and 
cannot  be  enforced. 

In  coming  to  the  consideration  of  the  question  thus  raised,  it 
is  obvious  that  it  is  important  to  determine  at  what  place  the 
contracts  contested  were  made.  For  if  they  are  New  Jersey 
contracts  and  subject  to  our  law,  the  sole  question  is  whether 
they  are  such  contracts  as  are  declared  unlawful  by  the  "  act  to 
prevent  gaming."  Rev.  p.  4^8.  While  if  they  are  contracts 
of  another  place,  it  must  be  preliminarily  determined  whether 
they  are  objectionable  by  the  law  of  the  place  of  contract ;  or  if 
not,  whether  they  will  still  be  enforced  by  our  courts. 

The  evidence  seems  to  leave  no  room  for  doubt  that  the  con- 
tracts in  question  are  contracts  made  and  to  be  performed  in  the 
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state  of  New  York.  The  transactions  anterior  to  the  execution  of 
the  bond  and  mortgage  took  place  wholly  within  that  state.  By 
the  bond  and  mortgage  the  parties  averred  they  resided  in  that 
state.  The  mortgagee  did,  in  fact,  reside  there.  The  mortgage 
was  acknowledj^ed  there.  Delivery  of  the  papers  was  made,  and 
the  remaining  transactions  took  place  there.  Although  the 
mortgage  affected  lands  in  this  state,  the  above-stated  facts  estab- 
lish, according  to  a  long  line  of  decisions,  that  the  contracts  were 
New  York  contracts.  Cotheal  v.  Blydenhurgh,  1  Hal.  Ch.  17 ; 
S.  C,  1  HalCh.  631;  De  Wolf  v.  Johnson,  10  Wheat.  367;  Dol- 
man V.  Cooh,  1  McCart.  56 ;  Campion  v.  Kille,  1  McCart.  S29 ; 
S.  C,  2  MoCart.  J^76  ;  Aiwater  v.  Waller,  1  C.  E.  Gr.  ^. 

Where  contracts  of  a  particular  kind  are  forbidden  by  the  law 
of  the  state  in  which  they  are  sought  to  be  enforced,  and  the 
party  seeking  to  enforce  them  relies  on  the  fact  that  they  were 
made  in  a  foreign  state  and  are  valid  contracts  by  the  lex  loci 
contractus,  it  has  been  held  elsewhere  that  he  is  bound  to  aver 
and  prove  those  facts.     Thatcher  v.  Morris,  UN.  Y.  4^7. 

But  the  rule  which  seems  to  have  been  established  in  this 
state  requires  one  who  defends  against  a  foreign  contract,  if  he 
relies  on  its  being  invalid  by  force  of  the  lex  loci  contractus,  to 
both  set  up  and  prove  the  foreign  law.  Campion  v.  Kille,  ubi 
supra ;  Dolman  v.  Cook,  ubi  supra ;  Uhler  v.  Semple,  5  C.  E. 
Gr.  288. 

We  have,  then,  to  deal  with  transactions  which  took  place 
within  the  state 'of  New  York  and  must  be  presumed  to  be 
governed  by  the  laws  of  that  state.  Whatever  may  be  the  rule 
respecting  the  burden  of  setting  up  and  proving  the  law  of  the 
foreign  state  under  such  circumstances,  neither  appellants  nor 
respondent  have  furnished  in  their  pleadings  or  proofs  any  in- 
formation on  the  subject.  In  the  absence  of  proof  of  the  law  of 
another  state,  the  better  opinion  is  that,  at  least  with  respect  to 
states  comprised  in  the  territory  severed  from  England  by  the 
revolution,  the  presumption  is  that  the  common  law  prevails. 
White  V.  Knapp,  47  Barb.  549 ;  Stokes  v.  Macken,  62  Barb. 
145  ;  Holmes  v,  Broughton,  10  Wend.  75  ;  Thurston  v.  Percival, 
1   Pick.  415;    Shepherd   v.  Nabors,  6  Ala.  631;    Walker   v. 
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Walker,  4.I  Ala.  S53 ;  Thompson  v.  Monrow,  2  Cal.  99  ;  Inge 
V.  Murphy,  10  Ala.  885  ;  Norris  v.  Harris,  IS  Cal.  226 ;  Titus 
V.  Scantling,  Jp  Blachf.  89;  Crouch  v.  Hall,  15  III  263 ;  Brown 
V.  Pratt,  3  Jones  [N.  C.)  Eq.  202. 

By  the  common  law,  contracts  of  wager  and  similar  contracts 
were  no-t  objectionable  per  se.  They  were,  in  fact,  enforced  by 
the  courts  without  any  objection  on  the  score  of  being  dependent 
on  a  chance  or  casualty.  Courts  did,  in  some  instances,  refuse 
to  enforce  such  contracts,  but  only  when  the  subject  of  the  wager 
was  objectionable,  as  tending  to  encourage  acts  contrary  to  sound 
morals  {Gilbert  v.  Sykes,  16  East  150);  or  being  injurious  to  the 
feelings  or  interests  of  third  persons  {De  Costa,  v.  Jones,  Gowp. 
729);  or  against  public  policy  or  public  duty  [Atherfold  v.  Beard, 
2  T.  R.  610 ;  Tappenden  v.  Randall,  2  B.  &  P.  4.67;  Shirley 
V.  Sankey,  2  B.  &  P.  130;  Hartley  v.  Rice,  10  East  22). 

It  has  not  been  urged,  nor  does  there  seem  to  be  ground  for 
contending,  that  the  transactions  in  question  were  such  as  by  the 
common  law  would  not  be  enforced. 

We  are  therefore  required  to  determine  whether  these  contracts, 
made  in  the  state  of  New  York,  and  presumed  to  be  governed, 
as  to  their  validity,  by  the  doctrines  of  the  common  law  and  not 
objectionable  thereunder,  are  to  be  enforced  in  this  state. 

The  common  law  under  which  such  contracts  were  enforceable 
has  been  here  altered  by  the  passage  of  the  act  against  gaming 
above  referred  to.  By  the  first  section,  all  wagers,  bets  or  stakes 
made  to  depend  on  any  lot,  chance,  casualty  or  unknown  or  con- 
tingent event  are  declared  to  be  unlawful.  By  the  third  section, 
all  bonds,  mortgages  or  other  securities  made  or  given,  where 
the  whole  or  any  part  of  the  consideration  shall  be  for  money 
laid  or  betted  in  violation  of  the  first  section,  or  for  repaying 
money  knowingly  advanced  to  help  or  facilitate  such  violation, 
are  declared  to  be  utterly  void. 

If  the  contracts  now  sought  to  be  enforced  would  be  obnoxious 
to  these  provisions  of  our  statute,  if  made  in  this  state,  are  we  to 
enforce  them  because  made  in  New  York,  where  we  are  bound 
to  presume  the  common  law  exists  unaltered? 

The  enforcement  of  a  foreign   law  and  contracts  dependent 


224  COURT  OF  ERRORS  AND  APPEALS.  [38  Eq. 

Flagg  V.  Baldwin. 

thereon  for  validity,  within  another  jurisdiction  and  by  the 
courts  of  another  nation,  is  not  to  he  demanded  as  a  matter  of 
strict  right.  It  i-s  permitted,  if  at  all,  only  from  the  comity 
which  exists  between  states  and  nations.  Every  independent 
community  must  judge  for  itself  how  far  this  comity  ought  to 
extend.  Certain  principles  are  well-nigh  universally  recognized 
as  governing  this  subject.  It  is  everywhere  admitted  that  a 
contract  respecting  matter  malum  in  se,  or  a  contract  contra  bo7ios 
mores,  will  not  be  enforced  elsewhere,  however  enforceable  by 
the  lex  loci  contractus.  An  almost  complete  agreement  exists 
upon  the  proposition  that  a  contract  valid  where  made  will  not 
be  enforced  by  the  courts  of  another  country,  if,  in  doing  so,  they 
must  violate  the  plain  public  policy  of  the  country  whose  juris- 
diction is  invoked  to  enforce  it,  or  if  its  enforcement  would  be 
injurious  to  the  interest  or  conflict  with  the  operation  of  the 
public  laws  of  that  counrty  Story's  Confi.  Laws  §  3^4-  S  1  Addi- 
son Cont.  §  ^4-1 ;  Forbes  v.  Cochrane,  3  B.  &  C.  44,8;  Grell  v. 
Levy,  16  C.  B.  {N.  S.)  73;  Hope  v.  Hope,  8  De  O.,  M  &  O. 
731 ;  2  Kent's  Com.  4^6 ;  Bank  of  Augusta  v.  Earle,  13  Pet. 
519;  Ogden  v.  Saunders,  12  Wheat.  213 ;  Blanchard  v.  R^is- 
sell,  13  Mass.  1.  This  proposition  has  been  announced  and 
applied  in  our  own  state.  Varnum  v.  Camp,  1  Gr.  3^6 ;  Fra- 
zier  v.  Fredericks,  4  Zab.  162;  Moore  v.  Bonnell,  2  Vr.  90 ; 
Bentley  v.  Whittemore,  4  C.  E.  Gr.  462 ;  Watson  v.  Murray,  8 
C.  E.  Gr.  257  ;  Union  L.  &  E.  Co.  v.  Erie  R.  Co.,  8  Vr.  23. 

Since  the  courts  of  each  state  must,  at  least  in  the  absence  of 
positive  law,  determine  how  far  comity  requires  th-e  enforcement 
of  foreign  contracts,  it  results  that  there  is  contrariety  of  view, 
and  the  proposition  above  stated  is  not  universally  admitted. 
Thus,  in  New  York,  a  contract  made  in  Kentucky,  under  a  law 
of  that  state,  establishing  a  lottery  for  the  benefit  of  a  college, 
was  upheld,  notwithstanding  the  law  of  New  York  prohibiting 
lotteries.  Com.  of  Ky.  v.  Bassford,  6  Hill  626.  Chief- Jus- 
tice Nelson  limited  the  cases  of  contracts  not  enforceable,  though 
valid  where  made,  to  such  as  are  plainly  contrary  to  morality. 
He  gave  no  consideration  to  the  doctrine  elsewhere  settled,  that 
excludes  from  enforcement,  contracts  opposed  to  the  public  policy 
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or  violative  of  a  public  law  of  the  place  of  enforcement.  In 
this  view,  he  seems  to  be  sustained  by  the  court  of  appeals. 
Thatcher  v.  Morris,  11  N.  Y.  4B7. 

So,  in  Massachusetts,  a  contract  arising  out  of  a  completed 
sale  of  lottery  tickets,  in  a  state  where  such  sale  was  lawful,  was 
enforced  by  the  courts,  although  such  sale  was  there  prohibited 
by  statute.  Mclntyre  v.  Parks,  3  Mete.  207.  But  there  was  no 
discussion  of  principles  by  the  court. 

The  courts  of  this  state  have  expressed  and  enforced  diiferent 
views.  Thus,  in  Varnum  v.  Camp,  1  Gr.  326,  the  question  of 
the  validity  of  a  foreign  assignment  for  the  benefit  of  creditors, 
came  before  the  supreme  court.  The  assignment  was  made  in 
New  York,  and  was  assumed  to  be  valid  by  the  law  of  that 
state.  It  created  preferences,  and  by  the  law  of  this  state,  was 
fraudulent  and  void.  The  assignment  was  held  unenforceable 
here.  Chief-Justice  Ewing,  whose  opinion  was  adopted  by  the 
court,  puts  the  decision  distinctly  upon  the  ground  that  the 
assignment  was  one  in  violation  of  the  policy  of  our  laws,  in 
hostility  with  their  provisions,  and  which  they  declared  to  be 
fraudulent  and  void.  In  Bentley  v.  Whittemore,  4-  C.  E.  Gr.  4-62, 
a  similar  question  arose  in  this  court,  and  the  doctrine  of  Varnum 
V.  Camp  was  restated  and  affirmed.  The  application  of  the  doc- 
trine was,  however,  limited  to  the  protection  of  the  residents  and 
<;itizens  of  this  state,  for  whose  benefit  its  public  policy  was  held 
to  be  adopted.  With  respect  to  non-residents,  or  citizens  of 
other  states,  it  was  held  that  comity  would  require  the  recogni- 
tion of  foreign  assignments,  if  valid  where  made.  Watson  v. 
Murray,  uhi  sup.,  was  the  case  of  a  bill  filed  for  an  account  of  a 
partnership  transaction  in  a  lottery  in  another  state,  where  su«h 
a  transaction  was  claimed  to  be  lawful.  The  bill  was  dismissed 
on  the  advice  of  Vice- Chancellor  Dodd.  His  conclusion  was 
that  such  a  transaction,  tliough  valid  where  made,  should  not  be 
enforced  here,  because  it  was  in  violation  of  a  public  law  of  this 
state,  and  within  the  exceptions  to  the  rule  of  comity  requiring 
the  enforcement  of  foreign  contracts.  He  further  argued  that 
lotteries  are  not  only  illegal,  but  are  to  be  judicially  considered 
to  be  immoral.     It  is  unnecessary  to  determine  how  far  that 
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view  can  be  sustained.  But  with  the  conclusion  arrived  at 
I  unhesitatingly  agree.  It  is  in  accord  with  the  decisions  in 
Va7'num  v.  Camp  and  Bentley  v.  Whittemore.  It  seems  to  me 
that  no  court  can.  on  full  consideration,  deliberately  adopt  a  rule 
that  will  require  the  enforcement  of  foreign  contracts,  violative 
of  the  public  laws  and  subversive  of  the  distinct  public  policy 
of  the  country  whose  laws  and  policy  they  are  bound  to  enforce. 
No  comitas  inter  communitates  can  compel  such  a  sacrifice. 

The  limitations  on  the  rule  laid  down  in  Bentley  v.  Whittemore 
do  not  come  in  question  in  this"  case.  It  appears  that  Mrs.  Flagg 
was,  in  fad,  a  resident  of  this  state  at  the  time  these  contracts 
were  made,  and  there  is  nothing  to  show  a  change  of  residence. 

We  are  brought,  then,  to  the  question  whether  our  law  against 
gaming  is  such  a  public  law  and  establishes  such  a  public  policy 
as  to  require  us  to  refuse  to  enforce  foreign  contracts  in  conflict 
with  it,  in  a  case  like  that  under  consideration.  I  think  this 
question  must  be  answered  in  the  affirmative. 

It  is  true  that,  in  Dolman  v.  Cook  and  Campion  v.  Kille,  ubi 
sup.,  foreign  contracts,  valid  by  the  law  of  the  state  where  made, 
were  enforced  here,  although,  by  our  law,  they  were  usurious 
and  declared  to  be  void.  No  consideration  seems  to  have  been 
given  to  the  question  whether  our  usury  law  was  such  a  law  and 
evinced  such  a  i)ublic  policy  as  required  us  to  refrain  from  enforc- 
ing foreign  contracts  in  conflict  with  it.  As  we  have  seen,  that 
consideration  led  our  courts  to  reject  foreign  assignments  viola- 
tive of  our  laws,  where  the  interests  of  our  own  citizens  were 
concerned.  But  a  plain  distinction  at  once  presents  itself  between 
a  usury  law  and  a  law  regulating  assignments  for  the  benefit  of 
creditors,  or  a  law  against  gaming.  One  affects  only  the  parties 
to  the  contract,  and  is  framed  for  the  protection  of  the  borrower. 
The  others  relate  to  the  public  or  classes  of  the  public  who  are 
interested  therein  and  affected  thereby. 

But  our  law  against  gaming  goes  further  than  to  merely  pro- 
hibit the  vice  or  avoid  contracts  tainted  with  it.  It  declares  it 
unlawful,  and  so  puts  the  contracts  beyond  the  protection  of  the 
laws  or  the  right  of  appeal  to  the  courts.  The  reason  and  object 
of  tlve  law  are  obvious.     The  vice  aimed  at  is  not  only  injurious 
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to  the  person  who  games,  but  wastes  his  property,  to  the  injury 
of  those  dependent  on  liim,  or  who  are  to  succeed  to  him.  It 
lias  its  more  public  aspect,  for  if  it  be  announced  that  a  trustee 
has  been  false  to  his  trust,  or  a  public  officer  has  embezzled  pub- 
lic funds,  by  common  consent  the  first  inquiry  is  whether  the 
defaulter  has  been  wasting  his  property  in  gambling. 

In  my  judgment,  our  law  against  gaming  is  of  such  a  char- 
acter, and  is  designed  for  the  prevention  of  a  vice,  producing 
injury  so  widespread  in  its  efiPect,  the  policy  evinced  thereby  is 
of  such  public  interest  that  comity  does  not  require  us  to  here 
enforce  a  contract  which,  by  that  law,  is  stigmatized  as  unlaw- 
ful, and  so  prohibited. 

It  remains  to  determine  whether  the  enforcement  of  these  con- 
tracts will  conflict  with  the  provisions  of  this  statute  and  the 
public  policy  thereby  established.  If  so,  it  must  be  for  the 
reason  that  the  mortgage  secures  an  indebtedness  arising  out  of 
transactions  that  are  wagers. 

In  considering  this  question,  care  should  be  taken  not  to  trench 
upon  legitimate  and  proper  enterprises.  The  act  i-s  not  intended 
to  interfere  with  the  right  of  buying  and  selling  for  speculation. 

The  line  is  to  be  drawn  between  what  is  legitimate  specula- 
tion and  what  is  unlawful  wager.  When  property  is  actually 
bought,  whether  with  money  or  with  credit,  the  purchaser  and 
owner  may  lawfully  hold  it  for  a  future  rise  and  risk  a  future 
fall.  With  such  transactions,  the  law  does  not  pretend  to  inter- 
fere.    They  are  within  the  line  of  lawful  speculation. 

But  when,  either  without  any  disguise  or  under  a  guise  which 
simulates  such  legitimate  enterprises,  the  real  transaction  is  a 
mere  dealing  in  the  differences  between  prices,  i.  e.,  in  the  pay- 
ments of  future  profits  or  future  losses,  as  the  event  may  be,  then, 
in  my  judgment,  the  line  which  separates  lawful  speculation  from 
illegal  wagering  is  crossed,  and  tlue  contract,  under  our  law,  be- 
comes unlawful,  and  the  securities  for  it  void. 

This  proposition  is  sustained  by  all  the  cases,  without  an  ex- 
ception, that  I  can  discover.  The  only  disagreement  relates  to 
the  applioatio.n  of  the  doctrine. 

Thu!=',  in  New  York,  the  court  of  appeals,  in  Kingsbury  v. 
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Kirwan,  77  N.  Y.  612,  declared  that  a  contract  for  the  purchase 
and  sale  of  property  would  be  a  wagering  contract,  if  it  was 
the  understanding  that  the  property  should  not  be  delivered,  but 
that  only  the  difference  in  the  market  price  should  be  paid  and 
received.  In  Bigelow  v.  Benedict,  70  N.  Y.  202,  the  same  view 
had  been  expressed,  and  it  was  also  held  that,  although  the  form 
of  the  contract  was  unobjectionable,  yet  if,  in  fact,  it  was  a  mere 
cover  for  betting  on  the  future  price  of  a  commodity,  and  no 
actual  sale  or  purchase  was  intended,  the  contract  was  one  of 
wager. 

It  is  true  that  the  same  court  has  determined,  though  against 
the  protest  of  able  and  distinguished  judges,  that  between  the 
broker  purchasing  on  a  margin  and  his  customer,  the  relation  of 
principal  and  agent  and  of  pledgor  and  pledgee,  exists.  Marh- 
ham  V.  Jaudon,  4,1  N.  Y.  235;  Baker  v.  Drake,  66  N.  Y.  51S  ; 
Gi'uman  v.  Smith,  81  N.  Y.  25.  It  has  been  there  held  that  a 
broker  can  recover  from  his  customer  deficiencies  arising  from 
sales  of  stocks  bought  on  a  margin,  and  that  where,  upon  a  mar- 
gin, a  broker  made  "short  sales"  of  stock,  which  he  borrowed 
for  that  purpose,  he  might  recover  of  his  customer  what  was 
expended  in  replacing  the  borrowed  stock.  Wicks  v.  Hatch,  62 
N.  F.  535;  Knowlton  v.  Fitch,  52  N.  Y.  288.  But  in  these 
cases,  it  does  not  seem  to  have  been  contended  that  the  contract 
was  a  mere  cover  for  wager.  Such  contention  was  made  in 
Ejinghury  v.  Kirwan  and  Bigelow  v.  Benedict,  but  it  was  held 
that  there  was  no  sufficient  evidence  that  the  transactions  were 
not  real.  Upon  a  review  of  all  the  cases  in  New  York,  they 
establish,  in  my  judgment,  the  correct  doctrine  that  a  contract 
relating  to  differences  only  would  be  a  wager  contract.  But 
they  also  hold  that  dealings  on  margin  are  not  to  be  considered 
as  dealings  in  mere  differences.  If,  in  any  case,  evidence  suffi- 
cient to  show  that  the  margin  dealings  were  mere  covers  for 
dealings  in  differences  was  produced,  then,  upon  the  principles 
there  laid  down,  the  contracts  would  be  wagers. 

In  the  courts  of  Pennsylvania,  the  same  principles  have  been 
often  enunciated.  Thus,  in  Smith  v.  Bouvier,  70  Pa.  St.  325, 
the  court  approved  a  charge  to  a  jury  which  left  to  them  to  say 
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wlietlier  tlie  transactions  embraced  in  the  case  were  bona  fide  or 
were  mere  covers  for  gambling  operations.  See,  also,  Fareira  v. 
Gabell,  89  Pa.  St.  S9.  And  in  general,  whenever  the  verdict 
of  a  jury  established,  or  the  evidence  required  the  court  to  hold, 
that  the  transactions,  however  correct  in  point  of  form,  were 
mere  dealings  in  differences,  they  were  declared  to  be  wagers. 
Brua^s  Appeal^  55  Pa.  St.  294-;  Kirkpatrlck  v.  Bonsall,  73  Pa. 
St.  155 ;  Maxion  v.  G  keen,  75  Pa.  St.  166 ;  North  v.  Phillips, 
<S'9  Pa.  St.  250 ;  Dickson  v.  Thomas,  97  Pa.  St.  378  ;  Ruch- 
izhy  v.  De  Haven,  97  Pa.  St.  202  ;  Patterson's  Appeal,  16  Rep. 
59.  The  point  of  divergence  between  the  New  York  and  Penn- 
sylvania cases  is  upon  the  relation  existing  between  the  customer 
and  the  broker  who  is  managing  a  speculative  account  upon  a 
margin.  The  New  York  cases  treat  the  broker  as  a  mere  agent, 
and  so  as  a  pledgee  of  the  stocks  purchased  on  such  an  account. 
This  result  was  reached  by  a  divided  court,  Justices  Grover  and 
AVoodrnff  delivering  vigorous  dissenting  opinions.  The  latter 
especially  points  out,  in  a  perspicuous  and,  in  my  judgment, 
convincing  way,  the  plain  difference  between  a  stock  broker  deal- 
ing ou  margins  and  a  broker  or  agent  in  ordinary  transactions. 
Marhham  v.  Jaudon,  Jfl  N.  Y.  256.  In  Pennsylvania,  it  is  held 
that  one  who  enters  into  a  stock  speculation  on  margins,  with 
a  stock  broker,  is  to  be  considered  as  dealing  with  the  broker 
as  a  principal,  and  not  as  an  agent.  Ruchizky  v.  De  Haven, 
supra.  This  view  is,  in  my  judgment,  entirely  correct.  The 
customer  who  deals  on  margins  knows  no  other  person  in  the 
transaction  but  the  broker.  He  has  no  claim  upon,  and  is  sub- 
ject to  no  liability  to  any  other  person  whatever. 

The  same  doctrine  has  been  announced  by  the  supreme  court 
of  the  District  of  Columbia  {Justh  v.  Holliday,  11  Wash.  L.  Rep. 
4-18),  and  by  the  United  States  circuit  court  in  the  district  of 
Kansas.  Cobb  v.  Prell,  22  Am.  Law  Reg.  {N.  S.)  609.  To  the 
latter  case  a  note  is  appended,  discussing  the  subject  and  collect- 
ing many  cases. 

In  Grizeivood  v.  Blane,  11  C.  B.  526,  it  was  held  that  a  color- 
^ible  contract  for  the  sale  and  purchase  of  railway  shares,  when 
neither  party  intends  to  deliver  or  accept  the  shares,  but  merely 
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to  pay  differences  according  to  the  rise  and  fall  of  the  market, 
was  a  gaming  contract,  within  the  8  and  9  Vict.  c.  109  §  18,  which 
declares  contracts  by  way  of  gaming  and  wagering  void,  and 
forbids  recovery  of  any  money  won  on  a  wager.  The  subse- 
quent case  of  ThacJcer  v.  Hardy,  L.  R.  {4-  Q-  S.  Div.)  685,  does 
not  shake  the  authority  of  Grizeicood  v.  Blane,  but  expressly 
approves  it.  Since,  however,  in  the  case  of  ThacJcer  v.  Hardy, 
a  broker  was  permitted  to  recover  of  his  customer  indemnity 
for  contracts  entered  into  on  a  speculative  account,  although  tiie 
broker  knew  the  customer  did  not  intend  to  accept  the  stock 
bought  or  deliver  the  stock  sold  for  him,  but  expected  the  broker 
to  so  arrange  matters  that  nothing  but  differences  were  to  be 
payable  by  him,  it  has  been  much  relied  on  by  respondent's 
counsel.  But,  in  that  case,  the  broker  was  treated  as  a  mere 
agent  entering  into  contracts  for  his  principal,  and  so  entitled  to 
indemnity  against  any  personal  liability  thereon.  The  ground 
of  d.ecision  was  that  the  contract,  as  between  the  customer  and 
the  other  principal  (the  stock  broker  being  treated  as  mere  agent), 
was,  at  the  most,  void,  but  not  illegal,  and  that  the  broker's  right 
of  indemnity  was  not  affected  thereby.  Thus,  Lindsley,  J.,  by 
whom  the  case  was  tried  without  a  jury,  says  that:  "If  gam- 
ing and  wagering  were  illegal,  I  should  be  of  opinion  that  the 
illegality  of  the  transactions  in  which  the  plaintiff  and  defend- 
ant were  engaged,  would  have  tainted,  as  between  them,  what- 
ever plaintiff  had  done  in  furtherance  of  their  illegal  designs, 
and  would  have  precluded  him  from  claiming,  in  a  court  of 
law,  any  indemnity  from  the  defendant  in  respect  of  liabilities 
incurred."  He  points  out  that  it  had  been  held,  under  the 
English  act  of  8  and  9  Vict,  above  cited,  that,  although  gaming 
and  wagering  contracts  could  not  be  enforced,  they  were  not 
illegal.  He  draws  the  conclusion  that  the  acts  of  the  broker, 
not  being  in  furtherance  of  an  illegal  transaction,  and  being 
directed  by  the  customer,  entitled  him  to  indemnity  against  loss 
thereby.  On  appeal,  the  views  of  the  trial  judge  were  approved. 
It  will  be  observed  that  our  statute  declares  such  contracts  not 
only  void,  but  unlawful,  and,  further,  that  the  relation  of  agency 
between  the  customer  and  broker,  in  such  transactions  on  which 
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the  decision  was  grounded,  is  not,  by  the  weight  of  authority  in 
this  country,  recognized  as  the  real  relation  of  the  parties.  For 
reasons  above  given,  I  think  it  clear  that  the  customer  and 
broker,  in  these  margin  transactions,  deal  as  two  principals,  and. 
not  as  principal  and  agent. 

My  conclusion  is  that  these  transactions,  so  far  as  affected  by 
our  law  against  gaming,  are  to  be  examined,  to  discover  their  real 
nature,  and  if,  however  unobjectionable  their  form  may  be,  the 
real  contract  is  merely  in  respect  to  differences,  the  contract  is  a 
wager,  both  void  and  unlawful. 

On  examining  the  transactions  in  question  in  thfe  cause,  with 
a  view  to  discover  their  real  character,  I  am  compelled  to  the 
conclusion  that,  however  they  may  have  been  made  to  imitate 
real  transactions,  they  were  in  fact  mere  wagers.  It  never  was 
contemplated,  intended  or  agreed,  by  either  party,  that  the  stocks 
purchased  or  sold  were  to  become  or  to  be  treated  as  the  stocks 
of  appellants.  The  real  contract  disclosed  by  the  evidence  was 
to  receive  and  to  pay  differences. 

All  the  transactions  were  upon  margins.  They  commenced 
by  Flagg's  depositing  $1,000  with  respondent,  when  he  agreed 
to  open  the  account,  which  was  wholly  a  speculative  account. 
Afterwards  Flagg  deposited  $300  more.  Then  the  wife's  note 
for  $4,500  was  put  in,  and  the  account  transferred  to  her  name. 
Finally  the  bond  and  mortgage  were  given. 

Upon  these  advances  the  purchases  were  very  large.  Respond- 
ent testifies  that  upon  the  margin  of  $1,300,  stocks  of  a  cash 
value  of  about  $450,000  were  purchased  for  the  account  between 
January  28th  and  June  16th,  1880.  After  the  account  was 
transferred  to  Mrs.  Flagg's  name,  stocks  to  an  amount  between 
$600,000  and  $700,000,  were  purchased  between  June  16th, 
1880  and  March  17th,  1881.  Thus,  in  less  than  fourteen 
months,  purchases  aggregating  over  $1,000,000  were  made. 
According  to  Flagg's  statement,  the  account  once  held  one 
thousand  three  hundred  shares,  of  a  par  value  of  $1,300,000. 

Tlie  certificates  of  the  stocks  were  never  transferred  or  deliv- 
ered to  appellants. 

These  enormous  transactions  were  far  beyond  the  ability  of 
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appellants  at  any  time,  and  were  known  to  be  so.  It  appears 
that  respondent  was  notified  that  the  first  advance  was  all  that 
Flagg  had  to  speculate  with.  The  wife's  note,  and  subsequently 
her  bond  and  mortgage,  were  resorted  to  with  the  avowed  pur- 
pose of  binding  her  separate  property.  Respondent  admits  that 
h-e  was  informed  and  knew  that  Flagg  was  speculating  for  all 
that  Mrs.  Flagg  and  he  had  in  the  world. 

Under  such  circumstances,  it  is  idle  to  pretend  that  there  was 
or  could  be  any  hope  or  expectation  that  appellants  were  to  take 
or  could  be  required  to  take  these  vast  amounts  of  stock.  For 
respondent  to  have  tendered  them,  and  demanded  payment  for 
them,  would  have  been  absurd  in  the  extreme.  The  whole  cir- 
cumstances show  that  no  such  right  to  tender  entered  into  the 
transaction.  On  the  contrary,  the  contract  plainly  was  that  if 
the  stocks  bought  advanced,  the  profit  was  to  be  realized  by  a 
sale.  If  they  declined,  the  remedy  of  respondent  to  save  himself 
was  by  a  sale.  The  settlement  was  to  be  of  the  profits  and  losses 
thus  ascertained. 

If,  in  the  absence  of  express  stipulation,  the  reciprocal  rights 
of  tendering  and  demanding  this  stock  would  be  presumed  to 
enter  into  such  a  contract,  the  whole  circumstances  corroborate 
the  testimony  of  Flagg,  w.ho  swears  that  it  was  expressly  under- 
stood that  there  was  not  to  be  any  actual  delivery  of  stocks,  and 
that  he  should  not  be  required  to  pay  for  them. 

In  the  able  opinion  below,  much  stress  is  laid  on  the  fact  that 
the  purchases  and  sales  for  this  account  were  actually  made  by 
respondent.  He  so  testifies,  and  produces  vouchers  in  corrobt)- 
rat'on  of  his  statement.  That  the  transactions  were  very  large, 
and  upon  a  petty  advance,  is  not  sufficient,  probably,  to  permit 
us  to  reject  this  positive  statement.  But  assuming  it  to  be  true 
that  respondent  actually  purchased  or  sold  every  share  of  stock 
in  this  account,  I  am  unable  to  perceive  how  the  circumstance 
affects  the  conclusion  in  this  case.  If  respondent  was  the  mere 
agent  of  the  appellants  in  transactions  with  third  parties,  there 
miglit  be  some  significance  attached  to  it.  But  such  is  not,  as 
we  have  seen,  the  real  nature  of  the  relation  between  the  parties. 
Tiiey  were  dealing,  as  to  this  transaction,  as  principals,  and  it  was 


11  Stew.]  MARCH  TERM,  1884.  233 

Flagg  V.  Baldwin. 

a  matter  of  indiffereQce  whether  respondent  owned  or  bought  the 
stock  he  agreed  to  carry.  The  transaction  was  precisely  like  that 
which  Judge  Woodruff,  in  the  dissenting  opinion  in  Markkam  v. 
Jaudon,  characterized  as  "an  executory  agreement  for  a  pure 
speculation  in  the  rise  and  fall  of  stock,  which  the  broker,  on 
condition  of  indemnity  against  loss,  agrees  to  carry  through  in 
his  own  name  and  on  his  own  means  or  credit,  accounting  to  him 
[the  customer]  for  the  profits,  if  any,  and  holding  him  responsible 
for  the  losses."  Such  an  agreement  is,  within  the  principles 
above  referred  to,  a  wager. 

Nor  is  the  result  alterod  by  the  fact  that  the  broker  has  or 
attempts  to  retain  perfect  indemnity  against  loss  on  his  part.  As 
I  interpret  the  transactions,  respondent,  in  consideration  of  com- 
missions and  interest  on  advances,  agreed  to  buy  and  hold  stock 
in  anticipation  of  a  rise ;  or  to  sell  stock  of  his  own,  or  borrowed 
for  that  purpose,  in  anticipation  of  a  fall.  The  agreement 
required  him  to  pay  the  profits  of  the  transaction,  which  would 
otherwise  be  his,  to  appellants.  On  the  other  hau<l,  appellants, 
in  consideration  of  his  thus  carrying  the  stock  bought,  or  provid- 
ing the  stock  sold,  agreed  that  in  case  of  a  rise  or  fall  to  a  certaau 
amount,  the  stock  should  be  closed  out,  and  the  loss,  which 
otherwise  would  fall  on  respondent,  should  be  paid  by  them  to 
him.  This  bargain  contained  all  the  elements  of  a  wager.  It 
is  not  less  a  wager  because  one  of  the  parties  obtained  a  guar- 
anty for  the  performance  of  the  bargain  by  the  other  party. 

For  these  reasons  my  conclusion  is  that  the  transactions  in 
question  were  wagers  within  the  meaning  of  our  law ;  that  the 
securities  given  for  them  would  be  absolutely  void  if  the  con- 
tracts were  made  in  this  state ;  that  although  made  in  a  foreign 
state,  and  not  objectionable  by  the  law  which  must  be  presumed 
(in  the  absence  of  proof)  to  govern  them,  they  will  not  be,  and 
ought  not  to  be,  enforced  in  this  state,  between  these  parties, 
because  to  enforce  them  would  be  opposed  to  a  public  policy  on 
this  subject  of  the  vice  of  gaming,  perspicuously  shown  by  our 
law  on  that  subject. 

The  decree  below  must  be  reversed,  and  a  decree  entered  dis- 
missing the  bill.     Appellants  are  entitled  to  their  costs. 
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For  reversal — The  Chief-Justice,  Dixon,  Knapp,  Magie, 
ScuDDEE,  Van  Syckel,  Cole — 7. 

For  affirmance — Depue,  Parker,  Reed,  Clement,  Whit- 
AKER — 5. 


Andrew  Kirkpatrick,  receiver  &c.,  appellant, 

V. 

Erastus  Corning  et  al.,  respondents. 

1.  L.  was  appointed  receiver  of  the  firm  of  James  S.  Horner  &  Co.,  after  the 
death  of  Horner.  C.  filed  his  bill  to  foreclose  a  mortgage  given  by  James 
Horner  &  Co.  L.  was  made  a  party  to  the  foreclosure  suit  in  his  individual 
capacity,  and  the  devisees  of  Horner  were  also  made  parties.  L.  should  have 
been  made  a  party  as  receiver,  but  neither  he  nor  the  devisees  whom  he 
represents  can  stand  by  without  objecting,  and  claim  to  be  heard  against  the 
proceedings  and  decree  after  sale,  on  the  ground  that  L.  was  not  a  party  as 
receiver. 

2.  The  charge  of  complicity  between  the  receiver  and  Corning  to  detex 
persons  from  bidding  at  the  foreclosure  sale,  furnishes  sufiicient  ground  for 
retaining  a  bill  filed  on  behalf  of  the  devisees  of  H.  to  set  aside  the  sale. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  ia 
reported  in  Kirkpatrick  v.  Corning,  10  Stew.  Eq.  5^. 

Mr.  Theodore  W.  DwigU,  of  New  York,  and  Mr.  Cortlandt 
Parker,  for  appellant. 

I.  The  receiver  of  the  partnership  estate  was  a  necessary  party 
to  the  foreclosure  proceedings,  and  the  omission  to  make  Ludlum 
a  party  in  that  character  gave  the  court  no  jurisdiction  to  de- 
termine the  case  against  him,  and,  by  consequence,  not  against 
the  partnership. 

(a)  The  receiver  had  the  legal  and  equitable  property  at  the 
time  of  foreclosure. 

It  ia  now  time  to  apply  these  general  principles  to  the  special 
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tase  of  the  partnership  in  this  cause.  To  do  this  intelligently,  it 
is  necessary  to  consider  the  true  theory  under  which  real  estate 
is  held  by  a  partnership  where  the  property  is  used  for  partner- 
ship purposes,  and  was  acquired  by  partnership  funds.  There 
are  two  distinct  theories  upon  this  subject.  One  may,  for  the 
sake  of  distinction,  be  called  the  English  theory ;  the  other,  the 
Amencan  doctrine,  though  some  of  the  American  states  adopt 
tlie  English  rule. 

The  English  Theory. — The  settled  doctrine  in  England  on  the 
subject  of  such  partnership  property  as  is  above  described,  is  that 
it  is  in  substance  personal  property,  in  the  view  of  a  court  of 
equity.  Lake  v.  Oraddock,  1  Lead.  Cas.  in  Eq.  231 ;  Townsend 
V.  Devaynes,  1  Mouat  on  Part.  (Append.)  97;  Phi/lips  v.  Phillips, 
1  M.  &  K.  61^9  ;  Nehrboss  v.  Bliss,  SS  N.  Y.  600-60 J^  ;  Slip- 
per V.  Stidstone,  ^  T.  R.  493;  Adams  v.  Hackett,  27  N.  H.  289; 
RicJiards  v.  Heallin,  1  B.  &  Aid.  29 ;  Knnp  v.  Andrews,  1 
Show.  188. 

It  is  true  tliat  in  New  Jersey  and  many  other  American  states 
it  is  declared  by  statute  that  every  estate  in  land  granted  to  two 
or  more  persons  in  their  own  right  is  construed  to  be  a  tenancy 
in  common,  unless  expressly  or  by  manifest  implication  declared 
to  be  a  joint  tenancy.     Nix.  Dig.  {^th  ed.  1868)  p.  150. 

The  case  of  partnership  real  estate  clearly  falls  within  the  im- 
plication referred  to.  Convenience  of  commerce  and  the  prompt 
settlement  of  estates  requires  that  the  surviving  partner  should 
have  the  largest  and  most  ample  facilities  for  adjustment.  This 
he  cannot  have  unless  the  title  vests  in  him.  This  construction 
was  put  upon  a  similar  statute  in  the  case  o?  Appleton  v.  Boyd, 
7  Mass.  13 1-13 J,,;  Kinsley  v.  Abbott,  19  Me.  4BO-4B4.. 

If,  however,  the  legal  title  does  not  vest  in  the  surviving  part- 
ner by  reason  of  this  statute,  then  it  is,  at  most,  but  a  barren 
technical  title  in  the  heirs  of  the  deceased.  They  will  be  com- 
pelled in  equity  to  convey  in  accordance  with  any  sale  or  trans- 
fer by  the  survivor  made  with  the  view  of  adjusting  the  affairs 
of  the  estate.  Brown  v.  Brown,  3  M.  &  K.  JfJ^o;  Debnonico  v. 
Guillaume,  2  Sandf.  Ch.  Jf05 ;  Buchan  v.  Sumner,  2  Barb.  Ch. 
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166 ;  Swift  V.  Tarleton,  Id.  S36 ;  Collumb  v.  Eeed,  2J^  N.  F. 
606. 

The  American  Theory. — The  rule  laid  down  in  Lake  v.  Crad- 
dock,  supra,  and  kindred  cases,  has  not  been  fully  adopted  in  the 
American  states  as  a  body. 

A  modification  of  the  English  rule  was  promulgated  by  Chan- 
cellor Walworth,  in  the  leading  case  of  Buchan  v.  Sumner,  2 
Barb.  Ch.  165.  The  cases  are  collected  in  the  American  notes 
to  Lake  V.  Oraddock,  1  Lead.  Cas.  in  Eq.  164- ;  ^^6,  also,  Col- 
lumb V.  Reed,  2^  N.  Y.  606. 

The  only  distinction  between  the  English  and  American  view 
is  as  to  the  disposition  of  the  surplus  after  the  debts  are  paid  and 
the  partnership  affairs  adjusted.  Under  the  one  theory,  the  sur- 
plus goes  to  the  personal  representatives  of  the  deceased  partner ; 
and  under  the  other,  to  the  heirs.  This  is  hek^  in  Tillinghast  v. 
Champlin,  4-  -R-  !•  ^07,  and  other  cases. 

(6)  The  appointment  of  the  receiver  in  the  action  for  an  ac- 
counting  brought  by  Mrs.  Buckingham  vested  the  title  in  him. 

(1).  This  must  be  so  in  order  to  enable  him  to  manage  effect- 
ively the  trust  imposed  upon  him  by  the  court.  Otherwise, 
there  will  be  a  conflict  of  action  between  him  and  the  surviving 
partner.  It  would  be  absurd  to  say  that  one  rule  of  law  gave 
the  survivor  full  power  over  the  assets  to  enable  him  to  manage 
the  property  in  trust,  while  another  rule  gave  the  receiver  con- 
current power  as  a  trustee  to  manage  and  control  the  same  prop- 
erty. Tillinghast  v.  Champlin,  4-  B-  1-  178 ;  Egberts  v.  Wood, 
3  Paige  626  ;  Waring  v.  Robinson,  1  Hoff.  Ch.  632 ;  see,  also, 
Hutchinson  v.  Lord  Mo^sareeve,  2  B.  &  B.  66  ;  Iddings  v.  Bruen, 
4,  Sandf.  Ch.  4^2-427. 

(2).  The  effect  of  the  wder  issued  by  the  court  appointing 
James  Ludlum  as  receiver,  was  to  invest  him  with  the  legal  title. 
There  can  be  no  doubt  of  the  'power  of  the  court  by  an  order  to 
give  the  receiver  the  legal  title  in  a  case  like  the  present.  Iddings 
v.  Bruen,  4,  SandJ.  Ch.  4I8,  426. 

(3).  He  has  power  to  redeem  from  mortgages  all  of  the  estates 
belonging  to  the  firm,  and  to  use  for  that  purpose  any  funds  in 
his  hands  belonging  to  the  estate. 
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The  grant  of  such  a  power  as  this  leads  to  the  inference  that 
he  has  the  title.  It  is  a  well-settled  rule  of  law  that  no  one  can 
exercise  a  right  of  redemption  of  a  mortgage  unless  he  has  an 
estate  in  the  land.  If  he  were  defendant  in  a  foreclosure  suit,  he 
very  likely  might  bring  in  the  money  on  an  equitable  title.  But 
he  cannot  maintain  a  bill  in  his  oicn  name  alov  to  redeem,  unless 
\\e  has  the  legal  title. 

If  there  be  a  contract  of  sale  of  land,  passing  the  title  equitable 
to  land,  the  equitable  owner  cannot  redeem  in  his  own  name  for 
want  of  the  legal  title.  Lomax  v.  Bii'd,  1  Vern.  183  ;  Grant  v. 
Duane,  9  Johns.  612 ;  Porter  v.  Reed^  19  Me.  363 ;  Bowman 
V.  Caltet,  13  Sm.  &  Marsh.  1J}J9  ;  MoDougald  v.  Capron,  7  Gray 
278. 

The  office  of  a  receiver  pendente  lite  is  simply  to  preserve 
property  during  the  pendency  of  a  litigation.  He  is  a  mere  cus- 
todian. He  resembles  a  stakeholder.  He  does  not,  in  general, 
have  the  title.  He  does  not  need  it.  The  duty  of  mere  preser- 
vation does  not  require  ownership.  Kenney  v.  Home  Ins.  Co., 
71  N.  Y.  396,  401;  Fincke  v.  Funche,  25  Hun  616,  618;  Fos- 
ter V.  Townsend,  68  N.  Y.  206  ;   Green  v.  Winter,  1  Johns.  60. 

(c)  Assuming  that  the  receiver  had  the  title,  whether  legal  or 
equitable,  he  had  the  right  to  redeem  on  the  foreclosure  suit,  and 
should  have  been  made  a  party  to  the  action  of  foreclosure. 

(1).  He  had  the  right  to  redeem  by  the  terms  of  the  order  of 
appointment.  The  right  of  redemption  is  conferred  upon  him 
in  the  order  in  the  character  of  receiver.  See  the  order.  It  is 
an  indispensable  requisite  when  one  has  the  right  to  redeem,  to 
make  him  a  party  in  order  to  cut  off  the  right  of  redemption. 
A  decree  as  to  such  a  person  is  a  nullity  if  he  be  omitted.  Colter 
v.  Jones,  62  III.  84- ;  Goodrich  v.  Staples,  2  Oish.  258  ;  William- 
son V.  Field,  2  Sandf.  Ch.  533 ;  Finley  v.  United  States  Bank, 
11  Wheat.  304. 

(2).  If  the  receiver  simply  had  the  equitable  title  to  all  the  real 
estate  of  the  firm,  and  it  was  not  necessary  for  him  to  have  the 
legal  ttile  in  order  to  redeem,  he  would  on  that  hypothesis  still 
have  had  a  right  to  redeem,  and  should  have  been  made  a  party. 
Lowry  v.  Tew,  3  Barb.  407. 
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[d)  It  was  absolutely  indispensable  in  the  foreclosure  suit  to 
make  James  Ludlum  a  party  in  his  character  as  receiver.  The 
facts  of  the  partnership,  together  with  his  receivership,  should 
have  been  disclosed  in  those  suits,  and  relief  demanded  against 
him  in  that  character.  As  this  was  not  done,  the  foreclosure,  as 
to  them  at  least,  was  a  nullity,  and  the  right  to  redeem  continue;^. 

(1).  A  receiver  is  a  trustee.  More  than  this,  he  is  an  official 
trustee — a  court  officer.  The  property  in  his  possession  is  in 
eustodia  legis.  The  court  is  in  possession  through  him.  His 
power  and  duties  are  conferred  upon  him  by  judicial  order  ob- 
tained in  the  course  of  a  suit  in  chancery.  The  fact  that  in  the 
present  case  he  was  also  surviving  partner  is  immaterial.  He 
did  not  derive  his  power  to  redeem,  under  the  order,  from  his 
interest  as  surviving  partner,  but  from  the  direction  of  the  court. 

(2).  If  he  had  the  right  to  redeem  as  surviving  partner,  all 
that  right  was  merged  in  his  new  right  as  receiver.  Otherwise, 
two  distinct  persons  might  have  an  equal  and  co-ordinate  right 
to  redeem.  If  some  other  person  than  the  survivor  had  been 
appointed  receiver,  such  a  position  would  be  absurd.  It  is  none 
the  less  so,  though  the  survivor  be  himself  receiver. 

(3).  The  proposition  for  which  we  contend  may  be  placed  on 
the  broader  ground  of  the  general  principles  of  estoppel  as  ap- 
plied to  judgments  of  courts  of  justice.  It  may  be  formulated 
in  this  way :  a  person  who  holds  towards  a  pending  cause  two 
characters,  individual  and  representative,  is  not  bound  in  his  rep- 
resentative character  by  proceedings  culminating  in  a  judgment, 
in  which  no  mention  is  made  of  his  representative  character. 
The  judgment  is  conclusively  presumed  to  have  been  against  him 
in  his  individual  character.  This  is  particularly  true  where 
judgment  is  taken  by  default.  Ludlum  had  a  residuary  interest 
in  this  property,  which  made  it  proper  for  him  to  be  represented 
in  the  foreclosure  in  his  individual  character.  Bigelow  on  Es- 
toppels %  3  ;  Herman  on  Estoppels  §  191 ;  Vanhorn  v.  Tisdale,  4- 
Hal  Ch.  376;  Wade  v.  Miller,  3  Vr.  298;  Mundy  v.  Vail,  5 
Yr.  J^18;  Foster  v.  Union  Nat.  Bank,  7  Stew.  Eq.  4B,  371; 
West  V.  Creditors,  3  La.  Aim.  629  ;  Mayo  v.  Tomphin,  6  Munf. 
6W  ;  Win/red  v.  Herberer,  63  Ind.  67  ;  Carter  v.  Ingraham,  43 
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Ala.  78 ;  Bathbone  v.  Rooney,  58  N.  Y.  4.63 ;  Meters  v.  Brown, 
1  H.  &  C.  686;  Legge  v.  Edmunds^,  25  L.  J.  125. 

II.  The  sale  of  the  personal  property  of  the  firm  by  James 
Ludlum,  as  receiver,  through  Ricord,  master  in  chancery,  viewed 
with  reference  to  the  accompanying  acts  of  Ludlum  acting  as 
agent  for  the  defendant  Corning,  was  void. 

(a)  The  order  of  the  court  of  chancery  authorizing  Ludlum  to 
bid  at  the  sale,  notwithstanding  his  position  as  trustee,  in  the 
same  nianuer  as  if  he  were  not  receiver,  was  improvident  and 
void,  and  the  court  exceeded  its  jurisdiction  in  making  the  order. 
Ex  parte  James,  8  Ves.  352,  353 ;  Davoue  v.  Fanning,  2  Johns. 
252;  Michoud  v.  Girod,  4-  How.  {U.  S.)  504- ;  Lewis  v.  Hill- 
more,  3  H.  L.  Cas.  629,  1  Lead.  Cos.  in  Eq.  139,  and  cases. 

The  rule  applies  to  a  trustee  of  personal  property  as  well  as 
real  estate.     Aberdeen  R.  Co.  v.  Blahie,  1  Macq.  461. 

The  rule  in  Ex  parte  James,  supra,  was  applied  to  the  case  of 
an  assignee  of  a  bankrupt.  It,  however,  extends  to  all  trustees 
or  persons  acting  in  a  fiduciary  character.  It  has  been  specifi- 
cally decided  that  it  includes  receivers.  Alvin  v.  Bond,  1  Ft.  & 
K.  196  ;  White  v.  Tommy,  Jd.  224. 

In  Car'y  v.  Cary,  2  Sch.  <&  Lef.  179,  a  purchase  by  a  receiver 
was  set  aside  by  Lord  Redesdale,  then  lord  chancellor  of  Ireland. 

There  are  cases  where  a  court  may  allow  a  trustee  to  bid. 
This  is,  however,  only  where  the  cestuis  que  trust  are  not  sui 
juris,  e.  g.,  under  disabilities  as  infants.  But  even  where  a 
trustee  bids  on  this  ground,  scrupulous  care  is  taken  by  the  court 
to  have  safeguards  against  the  possibility  of  abuse.  Campbell  v. 
Walker,  5  Ves.  681,  6S2. 

(6)  But  even  if  it  be  held  that  the  court  had  jurisdiction  to 
allow  Ludlum  to  bid  at  the  sale,  it  did  not  go  so  far  in  its  order 
as  Ludlum  went,  and  permit  him  to  act  as  agent  for  others. 
His  act  being  clearly  in  violation  of  his  duty,  the  sale  made  to 
Corning  through  him  is  void. 

(1).  The  bill  shows  that  Ludlum  did  not  avail  himself  of  the 
privilege  given  to  him  by  the  court.  He  notified  the  master  in 
chancery,  at  or  before  the  sale,  that  he  intended  to  bid  only  :is 
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agent  for  others  whom  he  named,  the  defendant  Corning  among 
others,  and  that  it  was  not  his  intention  to  bid  for  himself,  indi- 
vidually, at  all.  The  order  of  the  court  only  authorized  him  to 
bid  and  buy.  He  wholly  ignored  the  order,  and  proceeded  on 
the  general  idea  that  he  had  a  right  to  act  for  others.  There 
cannot  be  a  shadow  of  pretence  that  he  can  shield  himself  under 
any  order  of  the  court.  The  case  must  now  stand  on  the  naked 
proposition  that  he  had  a  right,  in  equity,  to  act  at  the  sale  as  au 
agent  for  others. 

Such  a  proposition  is  as  unfounded  as  it  is  mischievous  and 
inequitable.  It  is  absolutely  settled  that  a  trustee  cannot  act  as 
agent,  in  bidding  for  others.  Ex  parte  Bennett,  10  Ves.  381 ; 
Coles  V.  Trecotheck,  9  Ves.  24.8  ;  Gregory  v.  Gregory,  Coop.  204>  / 
North  Baltimore  Association  v.  Caldwell,  25  Md.  4^0. 

(2).  The  wrongful  conduct  of  Ludlum  is  to  be  imputed  to  the 
defendant  Corning,  and  he  is  to  be  charged  with  all  its  legal 
consequences. 

The  bill  shows  that  he  knew  that  Ludlum  was  receiver.  He 
was  accordingly  bound,  on  general  principles  of  law,  to  know 
what  his  powers  were,  and  their  limitations,  and  to  take  no 
greater  rights  than  the  law  allowed.  It  is  not  necessary  to  im- 
pute bad  faith  to  him,  in  the  positive  sense  of  that  term.  It  is 
enough  to  say  that  he  is  legally  chargeable  with  all  the  conse- 
quences that  regularly  flow  from  conduct  like  that  of  Ludlum. 

As  Ludlum  was  his  agent,  he  knew,  constructively,  all  that 
Ludlum  knew.  Notice  to  Ludlum  was  notice  to  him.  Knowl- 
edge on  Ludlum's  part  was  knowledge  on  the  part  of  Corning. 
He  cannot  accordingly  play  here  the  role  of  a  purchaser  for 
value,  in  good  faith  and  without  notice.  Dresser  -v.  Noricood,  17 
C.  B.  {N.  8.)  466;  The  Distilled  Spirits,  11  Wall.  356;  Warrick 
V.  Warrick,  3  Atk.  291;  Sooy  v.  State,  12  Vr.  394;  Houseman 
v.  Girard  Assn.,  81  Pa.  St.  256  ;  Bk  of  U.  8.  v.  Davis,  2  Hill 
4&2  ;  Brown  v.  Montgomery,  20  N.  Y.  287. 

Corning,  defendant,  received  and  retains  the  full  benefit  of  this 
sale,  with  an  admission  of  his  demurrer  in  this  cause,  that  he 
has  full  knowledge  of  aH  the  facts  adverse  to  Ludlum's  con- 
duct.    Such  a  state  of  facts  is  a  ratification  of  Ludlum's  acts, 
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and  inakes  him  legally  responsible  for  them.     Mowry  v.  Rosen- 
dale,  74.  N.  Y.  360  ;  Seymour  v.  ^VyeJcoff,  10  N.  Y.  213. 

Substantial  justice  is  worked  out  by  having  this  sale  set  aside. 
The  defendant  will  have  his  full  debt  allowed  to  him  on  the 
accounting.  The  value  of  the  property  can  be  ascertained  and 
credited  on  the  debt.  The  complainant  offers  in  the  bill  to  pay 
any  balance  that  may  remain  due,  and  the  relief  will  only  be 
granted  on  this  payment. 

III.  There  is  no  such  ground  as  "multifariousness"  stated  in 
the  demurrer.  It  is  framed  in  the  most  general  terms,  viz.,  that 
the  bill  does  not  contain  any  equity.  A  form  of  demurrer  on 
the  ground  of  multifariousness,  is  given  in  3  Dan.  Ch.  Pr.  {3d 
A.m.  ed.)  2117,  in  which  it  is  set  forth  that  the  bill  is  exhibited  as 
against  the  defendants  thereto  for  distinct  matters  and  oauses  &g., 
and  the  bill  is  altogether  multifarious.  Rump  v.  Greenhill,  W 
Beav.  512,  521,.;  S.  C,  1  Jur.  {N.  8.)  123.  This  would  seem  f.. 
show  that  demurrers  for  multifariousness  and  for  want  of  equas 
are  not  equivalent  in  law,  as  they  are  not  certainly  in  good  sense. 
It  is  insisted  that  multifariousness  cannot  be  considered  on  the 
present  demurrer. 

But  if  this  objection  is  open  to  the  defendants,  it  is  not  tena- 
ble. There  is  no  multifariousness.  This  is  a  bill  to  redeem  and 
for  an  accounting.  The  accounting  includes  the  personal  prop- 
erty, and  must  be  considered,  in  order  to  determine  how  much  is 
due  to  the  defendant  Corning.  The  Pompton  company  is  in 
privity  with  Corning.  On  the  theory  of  the  bill,  it  is  an  alter 
ego.     It  is  Corning  under  another  name. 

It  is  well  settled  that  a  bill  is  not  multifarious  when  one  gen- 
eral subject  is  claimed  by  the  plaintiff,  though  the  defendant 
may  have  separate  and  distinct  rights.  Newland  v.  Roger's,  3 
Barb.  432 ;  Sears  v.  Carrier,  4-  Allen  341 ;  Stuart  v.  Coalter^  4' 
Rand.  74. 

Mr.  Thomas  N.  McCarter,  for  respondents. 

I.  Mr.  Ludlum,  as  receiver,  was  not  a  necessary  party  to  the 
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foreclosure  suit,  nor  had  he  any  estate  or  equity  of  redemption  in 
the  mortgaged  premises  in  his  capacity  as  a  receiver,  that  would 
not  be  barred  by  the  decree  against  him  as  an  individual  and 
against  the  other  parties  for  whom  he  was  appointed  receiver. 

It  is  only  when  a  receiver  is  to  be  adjudged  or  required  to  do 
something  for  the  benefit  of  complainant,  that  he  is  a  proper 
party.     High  on  Receivers  §  258. 

When  the  parties  iu  interest  are  sufficiently  represented  for  the 
court  to  enable  it  to  determine  the  controversy,  there  is  no  reason 
for  bringing  the  receiver  in  in  cases  where  he  is  not  the  owner. 
High  §§  259,  260;  Arnold  v.  Suffolk  Bank,  27  Barb.  ^^;  Wil- 
son V.  Wilson,  1  Barb.  592,  595. 

It  is  settled  in  New  Jersey  that  the  appointment  of  a  receiver 
over  property  does  noi,'proprio  vigore,  vest  any  title  in  the  receiver. 
Willink  V.  Morris  Canal  Co.,  3  Gr.  Ch.  377 ;  Receiver  oj  State 
Bank  v.  Ba'nk  of  Plainfield,  7  Stew.  Eq.  J^50,  4^5,  4^6. 

If,  when  the  foreclosure  was  in  progress,  either  Ludlum  or  the 
other  defendants  had  seen  any  necessity  for  Ludlum's  being  made 
a  party  as  receiver,  it  was  their  right  and  duty  to  apply  to  have 
him  made  a  party.      Willink  v.  Canal  Co.,  supra. 

Not  one  of  them  raised  any  such  question.  They  besieged 
the  court  with  applications  to  be  let  in  to  defend,  and  after 
decree  to  stay  the  sale,  but  no  one  ever  suggested  any  infirmity 
in  the  decree  for  the  reason  now  argued.  Horner  v.  Corning,  1 
Stew.  Eq.  25^;   Corning  v.  Ludlum,  Id.  399. 

II.  It  is  claimed  by  the  bill  that  if  the  decree  cannot  be 
opened  the  sale  should  be  set  aside  for  two  reasons : 

(1).  Misconduct  of  Ludlum  as  to  the  sale  of  the  personal 
property. 

(2).  The  transactions  relating  to  the  Schuyler  lease. 

(1).  As  to  the  order  directing  the  sale  of  the  personal  property 
by  Ricord,  as  master  in  chancery.  The  reason  for  making  it  was 
that  Ludlum  might  bid,  notwithstanding  his  position  as  receiver, 
in  the  same  manner  as  if  he  was  not  receiver,  and  withovi,  apply- 
ing for  the  sanction  of  the  court.  This  order  was  made  on  the 
application  of  the  Buckinghams. 

]t  is  admitted  that  Ludlum's  action  was  open.     He  made 
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known  in  writing  just  what  he  intended  to  do.  No  objection 
was  made  at  the  time  by  any  one,  and  no  objection  was  made  to 
the  application  of  the  amount  of  Coming's  purchase  in  payment 
pi'o  tanto  of  his  decree,  nor  was  any  objection  made  to  the  sub- 
sequent sale  of  the  real  estate  to  satisfy  a  balance  due  after  cred- 
iting such  purchase.  It  is  admitted  that  a  new  corporation  has 
been  formed,  to  which  the  personal  property  thus  purchased  was 
sold  by  Corning,  without  the  slightest  hint  of  any  infirmity  in 
his  title  to  it.  In  November,  1882,  more  than  three  years  after 
the  appointment  of  the  present  receiver,  and  six  years  after  the 
sale,  the  new  receiver  comes  in  by  his  bill,  and  for  the  first  time 
"  hereby  elects,"  as  he  says,  to  avoid  the  sale  of  the  personal 
property  ! 

No  fraud  is  charged  against  Corning,  except  that  by  having 
adopteti  Ludlum's  acts  he  is  guilty  of  "constructive  fraud,"  by 
reason  of  which  there  should  have  been  a  larger  credit  on  the 
mortgage  debt  than  was  allowed,  and  the  proposition  is  to  charge 
Corning  with  a  credit  on  this  mortgage  equal  to  the  fair  market 
value  of  the  personal  property  thus  bought  by  him. 

The  legal  answer  to  this  proposition  is  so  well  stated  by  VJce- 
Chancellor  Van  Fleet,  in  the  case  of  Snyder  v.  Blair,  6  Stew.  Eq. 
208,  that  no  argument  of  mine  can  improve  it. 

(2).  As  to  the  "  Schuyler  "  lease.  Briefly  stated,  the  facts  are 
these :  The  firm  of  Horner  &  Co.,  the  owners  of  the  mortgaged 
premises,  had,  for  many  years,  leased  of  the  heirs  of  Schuyler, 
lands  adjoining  the  mortgaged  premises,  for  the  privilege  of  flow  - 
ing  such  leased  lands  with  water  in  aid  of  their  water-power. 
The  firm  was  dissolved  June  9th,  1874,  and  the  then  current 
lease  expired  on  June  1st,  1876,  and  one  of  its  provisions  was 
that  the  lessees  (the  members  of  the  late  firm)  might,  before  the 
expiration  of  the  lease,  purchase  the  demised  lands  for  $3,000. 
The  complaint  is  that  Ludlum  had  means  to  renew  the  lease  or 
purchase  the  land,  but  he  permitted  it  to  expire,  and  afterwards 
Corning,  the  mortgagee,  obtained  a  new  lease  in  the  name  of 
Mrs.  Ludlum.  When  the  sale  took  place  it  was  made  known 
by  Ludlum  that  his  wife  had  acquired  such  a  lease,  and  that  she 
would  hold  it  adversely  to  any  purchaser. 
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The  first  answer  to  the  above  is  that  Ludluin  was  a  receiver 
of  the  court,  and  all  the  funds  of  the  estate  which  he  held  were 
subject  to  the  order  of  the  court.  The  firm  was  dissolved  and 
its  business  discontinued.  What  authority  had  Ludlum,  without 
an  order  of  the  court,  to  make  a  new  lease,  or  to  expend  ^3,000 
of  the  firm's  money  in  the  purchase  of  real  estate,  simply  because 
it  would  be  a  valuable  addition  to  that  which  it  before  owned? 
Had  he  made  such  a  purchase  it  would  all  have  enured  to  the 
benefit  of  the  mortgagee,  and  Ludlum  would  have  been  greatly 
censured  for  such  an  abuse  of  his  powers. 

Besides,  it  was  open  for  the  Buckinghams  to  apply  to  the  court 
for  directions  to  Ludlum  to  renew  the  lease,  for  the  benefit  of  the 
estate,  or  to  purchase  the  fee  of  the  land.  The  Buckinghams 
were  the  actors  in  the  suit,  but  they  never  made  any  such  appli- 
cation, but  concurred  in  the  non-action  by  which  the  lease  was 
allowed  to  expire.  Moreover,  it  appears  by  the  order  directing 
Ricord  to  sell,  that  the  Buckinghams  had  purchased  the  mort- 
gaged premises  for  a  fixed  price,  and  it  was  tiieir  place  to  rettew 
the  lease.  Certainly  no  part  of  the  firm's  money  should  be  used 
to  enhance  the  value  of  property  which  belonged  no  longer  to 
the  firm,  but  to  Mrs.  Buckingham.  After  that,  there  was  no 
right  either  of  renewal  or  purchase.  Such  being  the  facts,  what 
possible  legal  hai-m  could  the  mortgaged  premises  suffer  by  not 
purchasing  such  real  estate? 

No  application  was  made  to  the  court  to  set  aside  the  sale,  nor 
is  the  transaction  questioned  in  any  way  for  over  five  years ;  and 
even  now  there  is  no  allegation  that  any  intending  purchaser  M'as 
deterred  from  bidding  by  reason  of  it,  or  that  the  property  would 
have  brought  more  than  enough  to  satisfy  the  mortgage,  had  the 
flowed  land  been  acquired  by  the  receiver  at  an  outlay  of  $3,000, 
in  which  case  such  outlay  would  have  been  a  total  loss. 

III.  This  bill  is  multifarious ;  as  a  bill  to  redeem,  it  makes 
parties,  Mrs.  Ludlum  and  the  Pompton  Steel  and  Iron  company, 
neither  of  whom  have  any  concern  in  the  real  estate,  and  no 
relief  is  asked  against  either  of  them  as  to  the  personal  estate. 
Q'ane  v.  Fairchild,  1  McCart.  76 ;  Emmans  v.  Emmans,  2  Beas. 
205 ;  Emmans  v.  Emmans,  1  McCart.  114-. 
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IV.  Tliis  is  essentially  a  bill  to  recover  back  usurious  interest. 
Such  wouUl  be  the  result  if  the  complainant's  claim  were  allowed. 

By  the  law  of  New  York  such  actions  are  only  allowed  within 
one  year. 

In  such  cases,  although  the  court  is  not  bound  by  the  statute, 
yet  the  rule  is  that  equity  follows  the  law. 

Lapse  of  time  and  laches  in  bringing  forward  the  claim  may 
be  taken  advantage  of  by  demurrer.  Story's  Equity  PL  §§  ^6"^, 
503,  751. 

No  excuse  whatever  is  offered  for  the  delay ;  no  pretence  is  set 
up  in  the  bill  that  the  facts  have  recently  come  to  the  knowledge 
either  of  Ludlum  or  the  Buckinghams,  or  that  they  were  not  as 
well  known  at  Horner's  death,  in  1874,  as  they  are  now.  Such 
inexcusable  delay  is  of  itself  fatal  to  the  suit. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

The  bill  shows  that  the  firm  of  James  Horner  &  Co.,  com- 
posed of  James  Horner  and  James  Ludlum,  manufacturers  of 
steel  and  files  at  Pompton,  in  this  state,  was  dissolved  in  1874, 
by  the  death  of  Horner ;  that,  at  his  death,  the  firm  owned  real 
estate  at  Pompton,  worth  near  $200,000,  and  personal  property 
exceeding  in  value  that  amount;  that  the  liabilities  of  the  firm, 
including  |1 15,000,  then  claimed  by  Corning  to  be  due  to  him 
on  his  mortgages  against  the  property,  aggregated  $180,490  ; 
that  Horner,  by  his  will,  gave  to  Ludlum's  wife  his  interest  in 
the  laud  on  which  the  mansion-house  was  being  built,  and  after 
providing  for  the  payment  of  debts,  gave  the  residue  to  Alice 
Buckingham,  one-fourth  of  which  she  was  to  hold  in  trust  for 
her  sister,  Susan  Horner,  and  appointed  Alice  Buckingham  ex- 
ecutrix of  his  will;  that  she  proved  the  will,  and  in  1874  filed 
a  bill  in  chancery,  as  executrix,  against  James  Ludlum,  for  an 
account  and  settlement  of  the  partnership  estate,  and  for  a 
receiver  ;  that,  under  these  proceedings,  Ludlum  was  appointed 
receiver,  with  power  to  take  possession  of  the  firm  property,  to 
sell  the  personal  property,  with  leave,  notwithstanding  his  office 
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of  receiver,  to  bid  for  himself  in  person  or  by  agent,  at  any  sale 
thereof;  to  pay  and  compound  the  debts  of  the  firm  and  to 
redeem  from  mortgage  any  of  the  firm  estates.  The  bill  further 
alleges  that,  in  June,  1875,  Corning  commenced  suits  for  the 
foreclosure  of  two  mortgages  given  by  James  Horner  and  James 
Ludlum,  making  James  Ludlum  and  Susan  H.,  his  wife,  Alice 
Buckingham  and  John  M.  Buckingham,  her  husband,  Eliza 
Horner  and  Susan  Horner,  the  only  defendants  thereto.  The 
bills  did  not  state  the  fact  that  the  mortgaged  premises  were 
partnership  property,  nor  that  Ludlum  was  receiver  of  the  firm. 
Th.e  foreclosure  suits  were  consolidated,  and  on  the  5th  of  April, 
1876,  there  was  a  decree  for  foreclosure  and  sale  for  the  sum  of 
$96,209.23. 

None  of  the  defendants,  save  Buckingham  and  his  wife,  an- 
swered, and  they  set  up  that  the  personal  property  of  the  firm 
was  ample  to  pay  the  mortgages,  and  that  it  should  be  applied 
thereto.  Subsequently  to  the  decree,  there  was  credited  on  the 
execution  the  sum  of  $24,349.18,  the  price  of  certain  personal 
property  of  the  late  firm  of  James  Horner  &  Co.,  bought  by 
Ludlum  for  Corning,  under  the  permission  given  him  to  bid  and 
buy,  as  aforesaid.  Corning  purchased  the  mortgaged  premises 
July  5ih,  1877,  for  the  balance  due  on  his  decree.  The  bill 
further  alleges  that  Coming's  said  mortgages  were  usurious,  and 
that  the  foreclosure  decree  was  for  $20,000  more  than  the  sum 
actually  due  thereon ;  that  the  sale  of  the  personal  property  to 
Corning  through  Ludlum,  the  receiver,  was  illegal  and  for  a 
very  inadequate  price — at  least  $30,000  less  than  its  fair  value ; 
that,  before  the  foreclosure  sale,  the  lease  which  the  late  firm 
had  to  flow  certain  land  for  the  water-power  by  which  the  fac- 
tory machinery  was  run,  with  the  right  to  buy  the  same  at  a 
stated  price,  had  expired,  and  that,  although  Ludlum,  as  re- 
ceiver, had  abundant  means  to  purchase  the  said  land  or  renew 
the  lease  for  the  benefit  of  the  trust  estate,  he  communicated  the 
fact  of  the  expiration  of  the  lease  to  the  solicitor  of  Corning,  in 
the  foreclosure  suits,  and  said  solicitor  thereupon,  before  the 
foreclosure  sale,  acting  for  the  benefit  of  Ludlum  and  Corning, 
obtained  a  renewal  of  the  said  lease,  in  the  name  of  Ludlum's 
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wife,  who  has  ever  since  held  the  same  for  the  benefit  of  Ludlum 
and  Corning;  that  said  Ludlum  was  present  at  said  foreclosure 
sale,  and  openly  proclaimed  that  the  old  lease  of  said  water- 
right  had  expired ;  that  his  wife  had  taken  a  new  lease,  and  that 
she  would  hold  it  adversely  to  any  purchaser. 

It  is  further  set  forth  in  the  bill  that,  after  tiie  sale  of  the  per- 
sonal property  to  Corning,  the  Pompton  Steel  and  Iron  Com- 
})any  was  organized  under  a  special  charter,  in  the  interest  and 
for  the  benefit  of  Corning  and  Ludlum,  who  are  the  stockhold- 
ers and  directors  therein,  and  have  absolute  control  thereof; 
that  the  personal  property  purchased  by  Corning  through  Lud- 
lum, as  aforesaid,  was  transferred  to  this  company,  and  that  an 
agreement  has  existed,  ever  since  the  sale,  between  Corning  and 
Ludlum,  that  when  the  mortgages  shall  be  fully  satisfied,  Lud- 
lum shall  resume  control  of  the  property.  James  Ludlum  was 
removed  from  the  office  of  receiver  on  the  22d  of  June,  1879, 
and  Kirkpatrick,  the  complainant,  appointed  receiver  in  his 
stead.  This  bill  is  filed  by  Kirkpatrick,  as  receiver  of  the  late 
firm  of  James  Horner  &  Co.,  against  Erastus  Corning,  James 
Ludlum  and  Susan  H.,  his  wife,  Alice  Buckingham,  as  execu- 
trix and  devisee  under  the  will  of  James  Horner,  deceased,  and 
John  M.  Buckingham,  her  husband,  Susan  Horner  and  the 
Pompton  Steel  and  Iron  Company.  The  prayer  of  tiie  bill  is 
tliat  tlie  complainant  may  be  allowed  to  redeem  the  property 
sold  under  the  foreclosure  decree,  on  the  payment  of  the  sum 
actually  due  on  the  mortgages,  deducting  the  fair  value  of  the 
use  and  occupation  of  the  premises  since  the  foreclosure  sale,  and 
also  crediting  the  full  value  of  the  personal  property  bought  by 
Corning  through  the  former  receiver,  and  if  redemption  be 
denied  on  these  terms,  that  the  foreclosure  sale  be  set  aside  and  a 
new  sale  ordered,  to  raise  what  may  be  due  after  making  such 
credits  as  th^  complainant  shall  be  equitably  entitled  to. 

To  this  bill,  the  defendants  Corning,  Ludlum  and  wife,  and 
the  Pompton  Steel  and  Iron  Company,  have  demurred;  the 
material  allegations  of  the  complainant's  bill  must,  therefore,  be 
taken  as  true. 

The  first  ground  relied  upon  by  the  complainant  is  that  Lud- 
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lum,  as  receiver,  was  not  made  a  defendant  to  the  foreclosure 
proceedings. 

Ludluni  was  appointed  receiver  under  a  bill  filed  by  Alice 
Buckingham,  executrix  of  James  Horner,  deceased,  to  secure  a 
settlement  of  the  partnership  affairs  of  James  Horner  &  Co.,  on 
behalf  of  Horner's  devisees.  No  title  whatever  to  the  real 
estate  was  vested  in  Ludlum  as  receiver.  The  bill  shows  tliat, 
before  the  institution  of  the  foreclosure  suit,  all  the  debts  of  the 
firm  were  paid  except  a  claim  of  one  McElroy  (the  amount  of 
which  is  not  stated),  for  services,  which  claim  is  in  litigation. 
It  also  appears  that  there  was  personal  property  of  the  firm  ta 
the  amount  of  $120,000,  applicable  to  the  payment  of  debts, 
besides  $37,000  worth  of  personalty  divided  been  Ludlum  and 
Mrs.  Buckingham. 

Ludlum  was  appointed  receiver,  on  behalf  of  the  devisees  of 
Horner,  and  while  he  was  charged  with  the  duty  of  paying  the 
firm  debts,  there  were  abundant  assets  for  that  purpose,  outside 
of  the  real  estate,  the  legal  title  to  which  was  in  the  individual 
members  of  the  firm. 

Tlie  only  persons  beneficially  interested  as  defendants  in  the 
foreclosure  suit  were  Ludlum  and  the  devisees  of  Horner. 

These  devisees  were  all  made  parties,  and  Ludlum,  the  then 
receiver,  was  also  a  party,  in  his  individual  capacity.  Admit- 
ting that  the  latter  should  have  been  a  party,  as  receiver,  he  and 
the  parties  whom  he  represented  could  not  stand  by  without 
objecting,  and  claim  to  be  heard  in  equity,  against  the  proceed- 
ing and  decree .  after  sale  of  the  property.  The  decree  would 
obviously  have  been  without  effect,  unless  it  was  to  bar  the  right 
of  the  receiver.  The  devisees  and  Ludlum  had  the  entire  inter- 
est, both  legal  and  equitable,  and  that  interest  was  represented 
by  the  receiver.  The  receiver  would  not  have  been  permitted 
to  exercise  any  rights  in  the  property,  against  their  wishes.  If 
they  had  sold  and  conveyed  the  property,  the  purchaser  would 
have  taken  the  entire  title,  with  the  right  to  apply  to  the  court 
to  discharge  all  equitable  power  of  the  receiver  over  it.  Their 
silence  in  the  suit  was  equivalent  to  a  consent  that  the  property 
should  be  treated  as  their  property,  and  it  would  be  inequitable, 
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n-ow,  to  allow  them  to  object.  Manifestly,  this  suit  is,  in  fact, 
prosecuted  in  behalf  of  Horner's  devisees,  and  in  their  interest 
alone.  The  view  of  the  chancellor,  in  respect  to  this  part  of  the 
case,  is  right. 

It  will  be  necessary,  therefore,  to  consider  the  other  branch 
of  the  complainant's  case,  which  rests  upon  the  allegations  of 
fraud  contained  in  the  bill. 

The  charge  is  expressly  made  that,  before  the  foreclosure  sale, 
the  renewal  of  tiie  Schuyler  lease  was  secured  in  the  name  of 
Ludlum's  wife,  by  Coming's  solicitor,  for  the  benefit  of  Ludlum 
and  Corning,  and  that  Ludlum  proclaimed,  at  the  sale,  that  the 
lease  would  be  held  adversely  to  any  purchaser.  The  inevitable 
eJBTect  of  such  a  scheme  was  to  deter  purchasers  from  bidding,  and 
Corning  was  thereby  enabled  to  purchase  the  premises  without 
competition.  The  attitude  in  which  these  defendants  are  thus 
placed  is  simply  this :  Ludlum,  false  to  his  duty  as  receiver, 
deters  bidders  at  the  sale,  and  Corning  tempts  him  to  a  breach 
of  trust  by  sharing  with  him  the  fruits  of  the  fraud  on  the  cestuis 
que  trvM.  If  the  complainants  can  successfully  establish  tbe 
truth  of  these  charges,  they  will  be  entitled  not  only  to  redeem 
the  mortgaged  premises,  but  also,  if  the  bill  is  properly  framed 
for  that  purpose,  to  a  transfer  of  the  Schuyler  lease,  on  equitable 
terms. 

This  furnishes  sufficient  ground  for  retaining  the  bill.     The 

other  allegations  of  fraud  need  not  be  adverted  to.     The  extent 

of  the  relief  to  which  the  complainants  may  be  entitled  must 

be  determined  on  final  hearing.     The  decree  below  should  be 

reversed. 

Decree  unanimously  reversed. 
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David  H.  Marshall  et  al.,  appellants, 


Isaac  Cakson  et  al.,  respondents. 

1,  Executors  charged  with  the  sale  of  lands  to  pay  debts,  purchasing 
such  lands  at  a  sherifl^'s  saLe  under  execution  against  testator,  will,  at  the 
instance  of  cestuis  que  trust,  be  decreed  to  hold  such  lands  by  a  continuing  trust, 
or  held  to  account  for  the  proceeds  if  the  same  have  been  resold  to  bona  fide 
purchasers. 

2,  The  interest  of  such  persons  as  purchasers  in  their  own  right  is  in  conflict 
with  the  duty  which,  in  their  fiduciary  character,  they  owe  to  creditors  and 
beneficiaries  under  the  will. 

3,  No  trustee  can  directly  or  indirectly  become  a  purchaser,  in  his  own 
behalf,  of  the  trust  property,  and  hold  it  against  the  cestui  que  trust. 


On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Bird, 
whose  opinion  is  re^jorted  in  Carson  v.  Marshall,  10  Stew.  Eq. 
213. 

Mr.  P.  L.  Voorhees  and  3Ir.  8.  H.  Grey,  for  appellants. 

An  executor  is  not  precluded  from  bidding  for  and  purchasing 
his  testator's  laud,  at  a  sale  made  by  a  sheriff  on  an  execution 
issued  upon  a  judgment  recovered  against  the  testator  in  his  life- 
time. 

Such  a  sale  is  not  made  by  the  procurement  of  the  executor, 
and  the  rule  that  a  trustee  cannot  be  buyer  and  seller  at  his  own 
sal'e,  does  not  apply.  A  sale  made  under  the  circumstances 
stated  is  neither  void  nor  voidable  at  option  of  cestui  que  trust. 

Ben  V.  Hillman,  2  Hal.  180;  Earl  v.  Halsey,  1  MoCart.  332; 
Fish  V.  Sarber,  6  W.  &  S.  18;  Chorpenning's  Appeal,  32  Fa.  St. 
315  ;  Meanor  v.  Hamilton,  3  Casey  137  ;  Cadbury  v.  Duval,  10 
Fa.  St.  265,  272  ;  Jackson  v.  Wooley,  11  Johns.  1,46  ;  Sheldon  v. 
Sheldon,  13  Johns.  220,  223 ;  Hollingsworth  v.  Spjaulding,  54-  N. 
Y.  636;  Frevost  v.  Gratz,  6  Wheat.  ^81,  513;  Dexter  v.  Harris, 
2  Masm  C.  C.  531,  533,  535;  Shakeley  v.  Taylor,  1  Brnid  14j2. 
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Messrs.  Bergen  &  Bergen,  for  respondents. 

The  opinion  of  the  conrt  was  delivered  by 

Knapp,  J. 

The  appellants,  the  defendants  below,  were  executors  of  the 
last  will  of  David  E.  Marshall,  deceased.  The  testator,  at  his 
death,  left  a  lai'ge  real  estate,  most  if  not  all  of  which  was  to 
some  extent  encumbered  by  mortgage,  and  there  were  judgme-nts 
recovered  against  him  in  his  lifetime,  to  the  amount  of  about 
§14,000,  upon  wliich  executions  had  issued  and  were  in  the 
hands  of  the  sheriif  at  the  time  of  his  death. 

By  his  will  he  empowered  and  directed  his  executors  to  make 
sale  of  so  much  and  such  j)arts  of  his  lands  as  they  should  select 
for  that  purpose,  as  would  be  sufficient  to  pay  his  debts ;  and 
also  devised  to  them  five  twenty-fourths  of  what  should  remain 
after  paying  such  debts,  and  securing  an  annuity  of  $400  to  his 
wife  for  life,  to  be  held  by  said  executors  in  trust  for  his  son, 
Charles  E.  Marshall,  for  his  life.  The  executors  failed  to  make 
sale  of  any  lauds  for  about  seven  months,  or  to  pay  or  satisfy 
said  executions,  when  a  tract  of  land  of  about  three  hundred  and 
eighty  acres,  consisting  of  several  farms,  was  advertised  and  sold 
by  the  sheriif,  at  public  sale,  under  the  executions  in  his  hands ; 
and  at  such  sale  the  appellants  beca.ne  purchasers  for  their  own 
benefit.  The  complainants  and  respondents  here  were  unpaid 
creditors  of  the  estate,  who  had  filed  their  claims  under  oath 
with  the  executors,  and  their  claims  were  not  disputed.  Upon 
the  advice  of  Vice-Chancel  lor  Bird,  who  heard  the  cause  upon 
bill,  answer  and  proofs,  the  appellants  were  decreed  to  lidold  so 
much  of  the  said  lands  purchased  by  them  as  remained  unsold  to 
bona  fide  purchasers,  in  trust  for  the  creditors  and  beneficiaries 
of  the  estate,  and  they  were  required  to  account  for  the  proceeds 
of  such  lands  as  they  had  soM  to  bona  fide  purchasers,  together 
with  the  rents  and  profits  of  said  lands;  for  expenditures  made 
by  them  on  account  of  said  lands,  credit  was  to  be  allowed.  The 
decree  thus  made  against  them  was  put  upon  the  ground  that  by 
the  will  wliicli  aj>pointed  them,  as  well  as  in  virtue  of  their  gen- 
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eral  duties  as  executors,  they  were  charged  with  trusts  in  respect 
to  said  lands  in  favor  of  devisees  and  creditors  with  which  their 
interests,  as  purchasers  in  their  individual  right,  were  so  in  con- 
flict, that  they  were  precluded  from  buying  at  the  sale  so  made, 
and  holding  the  purchase  against  such  creditors  and  devisees. 
Other  grounds  for  invalidating  the  sale  were  laid  in  the  bill, 
upon  which  a  large  volume  of  testimony  was  taken,  but  the 
court  below  put  its  decision  upon  the  ground  stated;  and  the 
argument  here  has  gone  mainly  on  the  correctness  of  the  legal 
rule  and  the  propriety  of  its  application  to  this  case.  The  apj)el- 
lants  claim  that,  notwithstanding  their  position  as  executors 
under  the  will,  their  purchase  of  the  testator's  property  in  their 
own  right  at  a  sale  under  executions  against  him  in  his  lifetime, 
or  indeed,  at  any  time,  was  legal  and  proper;  that,  as  executors, 
they  were  chargeable  with  no  duty  relative  to  the  testator's  lands 
when  in  legal  custody,  or  in  process  of  sale  to  satisfy  judgment 
liens  thereon,  and  might  bid  and  buy  such  property  as  might 
any  stranger,  provided  they  neither  procured,  promoted,  nor 
encouraged  such  sale  to  be  made;  in  short,  that  in  bidding  suc- 
cessfully at  the  sale,  their  personal  interests  were  not  adverse  to 
any  duty  or  trust  which  they  held  toward  the  estate,  but,  on  the 
contrary,  advanced  rather  than  opposed  the  interests  of  the  estate 
and  its  creditors.  The  legal  doctrine  which  the  appellants  assert, 
and  must  maintain  in  support  of  their  present  claim,  if  they  hold 
trust  relations  to  this  property,  is,  that  a  trustee  is  incapacitated 
from  purchasing  trust  property  on'ly  when  such  trustee  is  directly 
or  indirectly  the  vendor  of  such  property,  and  that  his  title 
acquired  by  purchase  at  the  sale  of  such  property  by  another 
cannot  be  called  in  question  by  his  cestui  que  trust  except  for 
actual  fraud. 

The  rule  that  one  clothed  in  a  fiduciary  character  cannot  either 
directly  or  indirectly  become  a  purchaser  of  the  trust  property  at 
his  own  sale  and  hold  such  property  against  the  dissent  of  the 
cestui  que  trust,  is  of  such  universal  prevalence  and  so  grounded 
in  the  demands  of  public  policy,  that  no  one  ventures  to  question 
its  existence,  or  seeks  now  to  overthrow  it.  Is  this  case  within 
the  reason  and  force  of  this  rule  ?     In  looking  at  the  many  cases 
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involviug  consideration  of  this  doctrine,  a  sale  by  or  under  the 
control  of  the  trustee,  is  not  always  present  as  a  feature,  in  the 
litigations  which  in  judicial  judgment  have  called  for  the  appli- 
cation of  the  salutary  principle  which  the  rule  embodies.  Its 
adoption  is  to  prevent,  as  far  as  possible,  fraud  on  the  part  of 
those  having  control  of  trust  property,  and  to  protect,  to  the 
largest  possible  extent,  the  beneficiaries  of  such  trusts,  who, 
without  this  safeguard,  are  found  by  experience  to  be  grievously 
exposed  to  the  hazard  of  fraud  and  wrong- doing,  such  as  courts 
find  difficult,  if  not  impossible,  to  redress.  The  necessity  of 
placing  guards  around  those  whose  interests  are  entrusted  to  the 
agency  and  control  of  others,  springs  out  of  the  weakness  and 
infirmity  of  human  nature,  which  observation  and  experience 
show  is  not  proof  against  the  seductive  and  insidious  influence 
of  selfish  interest,  and  ought  not  to  be  put  to  tlie  temptation  to 
acquire  personal  gain  through  failure  in,  or  unfaithful  perform- 
ance of,  fiduciary  obligations.  It  recognizes  the  difficulty,  if  not 
impossibility,  of  tracing  actual  fraud  in  every  case,  and  the  fre- 
quent failure  of  justice  and  success  of  wrong  that  must  be  con- 
sequent thereon,  and  it  attempts  to  apply  a  method  that  will 
remove  all  temptation  from  the  mind  of  the  trustee  to  profit  by 
infidelity  in  the  discharge  of  trust  duties  of  every  sort,  and  which 
will  remove  all  inducements  to  act  otherwise  than  faithfully 
toward  the  beneficiary,  by  utterly  refusing  to  consider  the  ques- 
tion of  good  or  bad  faith,  and  holding  the  trustee  who  attempts 
to  deal  with  the  trust  property  as  an  individual,  to  all  the  chances 
of  loss,  and  denying  to  him  all  possible  gain.  This  rule,  although 
perhaps  most  frequently  found  applied  in  the  decided  cases  where 
the  existing  fact  is  a  sale  by  or  under  the  direction  of  the  trustee, 
is  by  no  means  limited  to  that  circumstance,  as  reference  to  de- 
cided cases  will  show. 

The  principle  stated  by  Chancellor  Kent  is  expressed  in  the 
broad  and  comprehensive  terms  that  a  trustee  cannot  act  for  his 
own  benefit  on  a  subject  connected  with  the  trust,  and  he  vindi- 
cates it  by  his  usual  strength  of  reasoning,  fortified  by  a  great 
array  of  cases  of  recognized  authority  {Davoue  v.  Fanning^  2 
Johns.  Ch.  252,  and  cases  cited) ;  and  while  in  that  case  the  pur- 


254  COUET  OF  i:KRORS  AND  APPEALS.  [38  Eq. 

Marshall  v.  Carson. 

chase  was  indirectly  by  the  trustees  who  sold,  the  ground  upou 
which  the  trust  was  decreed  as  continuing,  must,  if  maintained 
as  a  general  principle,  exclude  the  exception  which  the  appellants 
here  seek  to  engraft  upon  it,  for,  to  admit  it,  is,  I  think,  to  strike 
down  the  principle  itself. 

Chancellor  Walworth,  in  Van  Epps  v.  Van  Epps,  9  Paige  287 ^ 
states  the  doctrine  in  this  wise :  "  The  rule  of  equity  which 
prohibits  purchases  by  parties  placed  in  a  situation  of  trust  or 
confidence  with  reference  to  the  subject  of  purchase,  is  not  con- 
fined to  trustees  or  others  who  hold  the  legal  title  to  the  property 
to  be  sold ;  nor  is  it  confined  to  a  particular  class  of  persons,  such 
as  guardians,  trustees,  or  solicitors.  But  it  is  a  rule  which  applies 
universally  to  all  who  come  within  its  principle ;  which  principle 
is,  that  no  ^party  can  be  permitted  to  purchase  an  interest  in 
property  and  hold  it  for  his  own  benefit,  where  he  has  a  duty  to 
perform  in  relation  to  such  property  which  is  inconsistent  with 
the  character  of  a  purchaser  on  his  own  account  and  for  his  indi- 
vidual use." 

The  principle  was  applied  to  a  purchase  at  a  master's  sale  on 
foreclosure  by  one  who  held  a  junior  mortgage  in  trust  for  others, 
and  because  he  was  in  duty  bound  to  protect  the  interest  of  the 
oestuis  que  trust  which  was  to  have  the  property  bring  the  highest 
price,  his  interests  as  a  purchaser  on  his  own  account  were  antago- 
nistic to  theirs. 

In  Lyile  v.  Beveridge,  58  N.  Y.  592^  a  devisee  for  life  was 
executor  under  the  will  of  his  father.  There  was  a  judgment  out- 
standing upon  which  executions  had  issued  in  the  lifetime  of  the 
testator.  The  executors,  with  personal  estate  in  hand,  failed  to 
pay  the  execution  claim,  and  the  devised  lands  were  sold  by  the 
sheriJBf  and  purchased  by  the  executor,  who  was  life-tenant.  The 
devisees  of  the  remainder  in  fee,  on  the  death  of  the  life-tenant, 
were  held  entitled  to  the  lands  against  claimants  by  devise  under 
the  will  of  the  executor  so  purchasing  at  sheriff's  sale,  that  court 
holding  it  a  breach  of  duty  and  violation  of  the  fiduciary  rela- 
tions existing  between  the  executor  and  the  heirs  and  devisees  of 
the  testator  to  purchase  the  lands  for  himself,  and  that  the  title 
taken  at  sheriff's  sale  inured  to  the  benefit  of  the  devisees  in  re- 
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mainder.  The  court  there  says  that  a  trustee,  or  oue  charged 
with  the  duty  of  protecting  and  caring  for  property  as  executor, 
trustee,  agent  or  otherwise,  cannot  deal  with  it  or  become  the 
purchaser  of  it  for  his  own  advantage  and  to  the  prejudice  of 
cestuis  que  trust,  heirs,  devisees  or  principals.  The  principle  is 
universal  and  applies  to  all  persons  having  a  duty  to  perform  in 
reference  to  a  sale  inconsistent  with  the  character  of  purchaser. 

The  case  of  Fulton  v.  Whitney,  66  N.  Y.  54-8,  presents  another 
instance  where  the  rule  was  applied  to  a  trustee  purchasing  in- 
directly at  a  judicial  sale.  The  same  principle  will  be  found  ap- 
plied in  the  following  cases:  Case  v.  Carroll,  35  N.  Y.  385 ; 
Tiffany  v.  Clarh,  68  N.  Y.  632 ;  Bennett  v.  Austin,  81  N.  F. 
308 ;  Torrey  v.  Bank  of  Orleans,  9  Paige  6Jfi.  In  the  well- 
known  case  of  Siaais  v.  Bergen,  2  C.  E.  Q-r.  297,  in  this  state, 
the  point  of  decision  was  whether  the  rule  was  applicable  to  a 
pui'chase  by  a  trustee  at  a  judicial  sale,  and  in  the  able  opinion 
of  Mr.  James  Wilson,  who  sat  as  master  to  advise  with  Chan- 
cellor Green,  it  was  held  that  upon  principle  and  authority  it 
applied  as  well  to  such  sales  as  to  those  made  by  the  trustee  him- 
self. Many  of  the  authorities  are  collected  in  that  opinion.  The 
decree  in  that  case  was,  on  appeal  to  this  court,  affirmed,  the  court 
finding  no  difficulty  or  impediment  in  the  way  of  applying  the 
principle  to  a  purchase  at  an  official  sale. 

Chief-Justice  Beasley,  in  delivering  the  opinion  of  this  court, 
uses  this  language :  "  The  trustee  is  forbidden  to  purchase,  be- 
cause his  interest  as  such  purchaser  is  opposed  to  the  interes-t  of 
his  Gestxii  que  trust,  and  he  acts,  therefore,  under  a  bias  in  his  own 
favor.  Nor  does  this  rule  rest,  to  any  considerable  extent,  in  the 
fact  that  in  a  particular  line  of  cases  the  trustee  has  peculiar  op- 
jwrtunities  for  the  practice  of  fraudulent  acts  with  regard  to  the 
property  in  his  charge.  The  rule,  to  be  efficacious,  must  be  gen- 
eral, and  the  law  implies,  therefore,  that  in  all  cases  of  trusts 
sucli  opportunities  may  exist,  and  consequently  the  prohibition  is 
universal,  that  he  may  not  do  anything  which,  while  it  is  an  ad- 
vantage to  himself,  is  or  may  be  a  loss  to  the  trust  estate.  So 
jealous  is  the  law  upon  this  point  that  a  trustee  may  not  put 
himself  in  a  position  in  which  to  be  honest  must  be  a  strain  upon 
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him."  He  further  adds:  ''I  think,  upon  correct  principle,  a 
trustee,  in  no  case  nor  in  any  crisis,  can  become  the  purchaser  of 
property  when  the  fact  of  his  making  such  purchase  has  a  tend- 
ency to  promote  his  own  interest  at  the  expense  of  his  cestui  que 
trust."  What  possible  difference  can  it  make,  in  reason  and  prin- 
ciple, in  what  manner  or  by  whom  the  sale  is  made  of  that  which 
the  trustee  holds,  when  his  duty  in  his  trust  relations  is  to  make 
the  property  bring  the  highest  price,  in  the  protection  of  the  in- 
terests of  the  cestui  que  trust  ?  His  duty  remains  the  same ;  he 
stands  concerned,  for  the  time  being,  as  would  be  the  owner  of 
the  property  in  appreciating  it.  When  he  becomes  the  pur- 
chaser and  exercises  the  conceded  privilege  of  a  purchaser  to 
acq-uire  at  the  lowest  price,  a  direct  conflict  between  fiduciary  and 
personal  interests  arises.  This,  as  I  understand  the  rule,  is  the 
test  of  the  validity  of  such  a  purchase,  and  not  the  indifferent 
circumstance  that  the  sale  is  under  the  conduct  of  himself  or 
another.  To  apply  it  in  the  former  case  and  exclude  it  in  the 
latter,  would  be  but  a  partial  remedy  for  a  far-reaching  evil,  and 
would  narrow  down  a  most  salutary  general  principle  within  the 
narrow  boundaries  of  a  technical  rule. 

Neither  the  considerations  of  policy  upon  which  the  doctrine 
has  its  foundation,  nor  the  well-adjudged  cases,  permit  such  a 
limitation.  The  point  is,  the  trustee  shall  not  become  the  pu7^- 
chaser  of  the  trust  property.  Any  exception  engrafted  upon  the 
rule  that  a  trustee  cannot  act  for  his  own  benefit  on  a  subject 
connected  with  the  trust,  against  the  will  or  assent  of  the  cestui 
que  trust,  will,  in  so  far,  be  to  abridge  its  usefulness  and  value. 

This  subject  has  been  a  fruitful  source  of  controversy  in  the 
courts  from  quite  early  times,  and,  as  might  be  expected,  the 
cases  are  not  at  one  on  the  question  of  the  right  of  the  trustee 
to  purchase  trust  property  when  sold  by  another  than  himseJf. 
There  are  cases  to  be  found  apparently  supporting  the  appellants' 
view,  of  which  Fisk  v.  Sarber,  6  Waits  &  8.  18,  and  Prevost  v. 
Gratz,  Pet.  C.  C.  364;  ai'e  examples.  In  other  cases  are  found  dicta 
to  the  same  effect.  These  cases  the  appellants'  counsel  has  indus- 
triously collected,  and  I  have  endeavored  to  give  them  an  attent- 
ive examination.     I  might,  in   respect  to  this  case,  quote  the 
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language  of  Mr.  Justice  Dixon,  in  Stewart  v.  Lehigh  Valley  R.  R. 
Co.,  9  Vr.  505,  5^3,  where  he  says,  speaking  of  this  subject,  that 
"  It  has  not  always  presented  itself  to  the  minds  of  judges  in 
its  full  scope.  At  times  they  have  been  seduced  into  listening 
to  suggestions  that  the  circumstances  of  the  special  case  showed 
the  absence  of  fraud  and  overreaching.  At  other  times  they 
have  intimated  that  the  cestui  que  trust  must  seek  his  relief  in 
equity."  And  he  might  have  added  that  they  were  not  always 
agreed  as  to  what  constitutes  trust  relations.  And  he  adds : 
*•  But  the  strongest  intellects  have  enunciated  the  rule  with  its 
utmost  vigor  and  in  its  broadest  extent." 

But  the  cases  referred  to  by  counsel,  both  in  this  state 
and  elsewhere,  are  not  really  at  variance  with  the  views  ex- 
pressed— indeed,  they  admit  the  rule,  and  all  proceed  upon 
the  determination  of  the  court  that  the  purchaser  whose  title 
was  sustained,  was  clothed  with  no  fiduciary  character  in  the 
questioned  transaction.  So  concluding,  the  judgments  follow- 
ing became  inevitable.  But  I  think  it  scarcely  requires  argu- 
ment to  show  that  the  appellants  in  this  case  had  a  clear  trust 
relation  to  this  property.  They  voluntarily  accepted  the  office 
of  executors  under  a  will  which,  in  its  first  clause,  empowered 
and  directed  them  to  sell  as  much  of  his  real  estate  as  should 
pay  all  of  the  testator's  debts,  at  such  times  and  in  such  manner 
as  they  should  judge  for  the  best  interests  of  the  estate,  and 
to  make  conveyances  for  the  same.  In  the  second  clause,  he 
directed  an  annuity  to  be  paid  to  his  wife  for  life,  in  lieu  of 
dower  in  all  his  lands,  and  put  upon  his  executors  the  duty 
of  selecting  upon  which  of  them  it  should  be  secured.  If  it 
should  be  conceded — and  I  should  be  unwilling  to  make  such 
concession — that,  as  executors,  they,  under  the  law  empowering 
them  to  sell  lands  for  the  payment  of  debts  when  the  personalty 
failed,  were  charged  with  no  duty  with  respect  to  these  lands, 
yet  here,  by  the  express  terms  of  the  will,  such  duty  was  im- 
posed. 

Again,  in  the  fifth  clause  of  the  will,  he  devises  to  his  execu- 
tors five  twenty-fourths  of  his  lands  remaining  after  paying  his 
<lebts  and   securing  the  annuity  to  his  wife,  in  trust  for  his  son 
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Ciiarles,  for  his  life.  He  further  authorizes  his  executors,  and 
instructs  them,  to  rent  any  and  all  of  his  estate,  and  with  the 
moneys  received  therefrom,  to  pay  the  taxes,  expenses  and  re- 
pairs. It  thus  appears  by  the  terms  of  this  will  that  these 
executors  had  the  whole  of  this  estate  within  their  power  of 
administration.  It  was  their  clear  duty,  in  respect  to  creditors, 
to  pay  their  debts,  if  there  were  found  sufficient  estate  with 
which  to  pay.  If  the  personalty  failed,  their  duty  was  to 
sell  lands  until,  with  the  proceeds,  there  was  sufficient  to  pay. 
They  were  bound  to  use  their  best  skill  and  judgment  in  the 
provident  management  of  the  property  whose  care,  for  the  time, 
they  had  assumed ;  and  in  the  interest  of  the  creditors  of  the 
estate,  as  well  as  the  beneficiaries  under  the  will,  they  were  called 
upon  to  be  zealous  in  the  effijrt  to  avoid  a  sacrifice  of  the  prop- 
erty in  any  manner.  If  debts  were  pressing,  and  threatened 
slaughter  of  the  estate  by  forced  sale,  their  duty  to  exercise  the 
power  given  by  the  will  to  sell  lands  and  satisfy  debts  became 
more  pressing.  Every  reasonable  effijrt  to  avoid  a  sale  by  the 
sheriff  was  required  of  them,  and  if  such  sale  became  inevitable, 
while  they  were  not  bound  to  advance  their  own  money  for  the 
estate,  either  in  paying  the  debt  directly  or  buying  the  property 
for  the  estate,  yet,  in  reason,  they  were  required  to  see  that  the 
sale  was  fairly  conducted  according  to  law;  to  use  reasonable 
diligence  to  avoid  fraudulent,  unfair  dealing  in  the  sale ;  to  see 
that  it  was  sold  for  the  best  price  that  could  be  obtained  for  it ; 
if  unfairly  sold,  or  at  a  great  sacrifice,  the  fair  discharge  of  their 
duty,  in  my  judgment,  required  that  they  should  take  the  proper 
steps  to  procure  a  resale.  All  these  were  required  by  the  inter- 
ests of  the  creditors  and  devisees  under  the  will,  and  if  those 
interests  were  to  be  protected  at  all,  the  executors  were  the  per- 
sons peculiarly  chargeable  with  that  duty.  If  these  correctly  sum- 
marize the  requirements  of  their  office,  then  it  is  clearly  manifest 
that  their  interests  as  purchasers  of  this  property,  on  their  own 
account,  were  directly  opposed  to  every  such  requirement.  If 
because  of  judgments  against  the  testator,  they  could,  as  they 
claim,  fold  their  arms  and  withdraw  themselves  from  the  care 
of  these  lands,  the  estate  would  have  been  better  off  without 
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such  representatives ;  interested  parties  could  not  be  misled  by 
relying  upon  them.  Although  they  say  they  did  make  effort  to 
stay  the  sale  and  accommodate  with  the  pressing  creditors,  yet 
the  sequel  strongly  presents  the  suspicion  that,  during  the  seven 
months  of  apparent  inactivity,  they  were  reposing  upon  the 
prospect  of  advantages  such  as  they  here  claim  as  their  right,  for 
it  is  observable  that,  on  the  very  day  when  they  took  their  title 
from  the  sheriff,  they  were  enabled  to  arrange  with  the  largest 
judgment  creditor  by  new  mortgages,  securing  the  same  debt 
upon  parts  of  the  land  conveyed,  to  set  apart  others  to  secure 
the  annuity  to  the  widow,  and  to  sell  for  cash  more  than  enough 
to  pay  the  other  judgment  debts.  Something  of  this  diligence 
in  effort  expended  in  behalf  of  the  estate  would  have  obviated 
all  necessity  for  the  sale  at  which  they  became  the  purchasers, 
and  secured  the  creditors  at  large.  That  results  like  those  before 
us  are  liable  or  likely  or  possible  to  happen  through  secret 
design  of  trustees,  in  furtherance  of  private  ends,  is  the  strong 
ground  upon  which  this  protecting  doctrine  is  rooted. 

These  executors  were  charged  with  obligations  in  respect  to 
these  lands  with  which  their  interests  as  purchasers  on  their  own 
behalf  were  necessarily  in  collision.  The  creditors  have  a  right 
that  their  purchase  shall  be  declared  in  the  exercise  of  a  con- 
tinuing trust,  their  application  therefor  being  within  a  reasonable 
time,  and  the  decree,  therefore,  in  the  court  below,  should  in  all 
things  be  afiBrmed,  with  costs. 

Decree  unanimously  affirmed. 


Ida  Cox  et  al.,  appellants, 

V. 

Benjamin  Roome,  respondent. 

1.  An  executor  who  deposits  money  to  his  credit,  in  his  official  capacity,  in 
4  bank  of  good  standing,  will  not  be  liable  for  its  loss  by  the  failure  of  such 
bank. 
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2.  The  executor,  under  the  facts  of  this  case,  held  to  be  not  liable. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Jacobus  v.  Jacobus,  10  Stew.  Eq.  17. 

Mr.  C.  G.  Garrison,  for  appellants. 

I.  Every  person  in  the  position  of  a  trustee  who  adopts  con- 
duct with  regard  to  the  trust  fund  which  is  irregular  and  un- 
justifiable, however  innocently,  will  be  charged  with  any  loss 
resulting,  to  the  cestui  que  trust  traceable  to  such  irregularity  or 
unwarrantable  conduct,  however  remotely.  Clough  v.  Bond,  S 
My.  &  Cr.  4,94,;  Thompson  v.  Eastwood,  L.  R.  (^  H.  L.)  215. 

II.  This  fund  descended  to  the  heirs. 

The  principle  is  established  that  where  real  estate  is  directed, 
either  by  the  owner  or  the  order  of  the  law,  to  be  converted  into 
money  for  a  particular  object,  the  proceeds  will  be  regarded  in 
equity  as  land,  and  will  descend  as  such.  Oberly  v.  Lerch,  3  C. 
E,  Gr.  246,  375. 

It  is  settled  law  in  New  Jersey  that  the  proceeds  of  lands  sold 
by  order  of  the  court  in  proceedings,  for  partition  will  pass  by 
succession  as  real  estate.  Oberly  v.  Lerch,  3  C.  E.  Gr.  375, 
380. 

Land  converted  into  money,  but  thus  impressed  in  equity  with 
the  descendible  qualities  of  land,  goes  through  all  the  limitations 
of  real  estate  until  it  vests  in  a  proprietor  who,  by  some  une- 
quivocal act,  gives  it  character  in  the  shape  in  which  it  exists. 
Oberly  v.  Lerch,  3  C.  E.  Gr.  3^9,  380;  Craig  v.  Leslie,  3  Wheat. 
563  ;  Wheldale  v.  Partridge,  8  Ves.,  Jr.,  235  ;  Oreuse  v.  Bailey, 
3  F.  Wms.  W,  note;  Roper  v.  Radcliff,  9  Mod.  167. 

Which  act  (indicating  election)  must  be  unequivocal  and  clear. 
Rashleigh  v.  Master,  1  Ves.,  Jr.,  201. 

A  right  to  elect  not  clearly  indicated  will  not  affect  the  estate. 
Craig  v.  Leslie,  3  Wheat.  663. 

The  burden  of  proof  is  on  the  party  who  relies  upon  the  elec- 
tion or  act  of  recognition.  Rashleigh  v.  Master,  1  Ves.,  Jr.,  201 ; 
Dixon  V.  Gay/ere,  17  Beav.  4^3 ;  Wheldale  v.  Partridge  8  Ves., 
Jr.,  235. 
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Nor  can  it  be  deduced  from  mere  lapse  of  time,  or  from  silence, 
in  the  absence  of  circumstances  making  it  a  duty  to  speak.  Kirk- 
man  V.  Mills,  13  Ves.  338;  Dixon  v.  On y fere,  17  Beav.  4B3. 

If  the  lands,  or  the  proceeds  of  land,  have  been  separated  into 
parts  by  the  owner  or  by  the  decree  of  the  court,  and  one  part 
only  is  in  possession  or  is  ready  to  be  paid  over  to  a  party,  an 
acceptance  or  any  other  act  indicative  of  an  election  will  operate 
solely  upon  the  part  in  possession  or  ready  to  be  paid,  and  will 
not  be  attributed  to  the  other  part  differently  circumstanced.  In 
re  Pedder,  5  De  G.,  M.  &  G.  890  ;  Wood  v.  Keyes,  8  Paige  365; 
Meredith  v.  Vick,  23  Peav.  559. 

III.  If  this  fund  were  personalty,  its  loss  was  directly  referable 
to  the  unjustifiable  conduct  of  respondent  iu  the  following  par- 
ticulars : 

(a)  He  tied  the  money  up  in  his  own  bauds  by  having  an 
order  made  directing  him  to  pay  it  to  a  person  whom  he  knew 
was  dead ;  which  order  was  based  on  his  own  false  affidavit  that 
the  party  was  living. 

(6)  He  made  no  personal  effort  to  correct  his  mistake  or  to 
communicate  to  the  parties  thus  injured. 

(o)  He  first  made  an  oath  that  Catherine  Hedden  was  living ; 
he  then  found  out  that  she  was  dead.  He  did  not  alter  his  affi- 
davit or  inform  court  or  counsel,  but  took  an  order  to  pay  to  the 
dead  woman. 

{d)  He  did  not  pay  the  money  into  court,  or  apply  for  in- 
structions. 

(e)  He  allowed  the  money  to  remain  thus  locked  up,  by  his 
own  fraud  and  negligence,  for  six  months  and  over. 

Mr.  Richard  Wayne  Parker,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  appellants  are  the  heirs  and  administrators  of  Catherine 
Hedden,  deceased,  and  the  object  of  their  proceedings  in  the 
court  of  chancery  was  to  compel  the  payment  of  certain  moneys 
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which  liad  come  to  his  hands  as  the  executor  of  the  last  will  of 
Hassel  C.  Jacobus,  deceased. 

The  fund  in  controversy  had  been  received  by  the  respondent 
in  this  wise:  Hassel  C.  Jacobus  had  died  seized  of  certain  lauds 
which  he  devised  to  his  six  children,  of  whom  Catherine  Hed- 
<len,  the  mother  of  the  appellants,  was  one.  The  testator  charged 
the  lands  so  devised  with  the  support  of  John  J.  Jacobus,  a 
blind  relative.  Of  this  Avill,  Benjamin  Roome,  the  respondent, 
was  the  executor.  After  the  testator's  death,  one  of  his  sons, 
and  one  of  the  six  devisees,  filed  his  bill  for  partition  of  these 
devised  lands,  and  the  lands  being  sold  by  virtue  of  that  pro- 
cedure, the  chancellor  ordered  the  sum  of  $6,000  to  be  invested 
at  interest,  for  the  support  of  the  before-mentioned  annuitant. 
In  the  year  1881,  this  beneficiary  died,  having  outlived  Cather- 
ine Heddeu,  mother  of  the  appellants.  The  respondent,  subse- 
quently to  these  events,  having  called  in  the  before  mentioned 
$6,000,  under  an  order  of  the  chancellor  to  that  effect,  paid  the 
shares  of  certain  of  the  parties,  and  deposited  the  residue  cf 
such  moneys  in  the  Mechanics  National  Bank  of  Newark.  This 
being  the  state  of  affairs,  the  appellants,  as  heirs-at-law  of  their 
mother,  applied  to  the  respondent  for  their  share  of  the  fund  in 
question.  This  application  was  made  on  the  15th  of  Septem- 
ber, 1881,  and  on  the  29th  of  the  following  October,  the  before- 
mentioned  national  bank  suspended  payment.  The  appellants 
insist  that,  so  far  as  they  are  concerned,  the  executor  is  responsi- 
ble to  them  for  the  moneys  thus  lost.  The  chancellor  took  the 
opposite  view,  and  hence  the  appeal. 

At  the  time  the  appellants  made  the  claim  just  mentioned, 
they  had  not  taken  out  letters  of  administration  on  the  estate 
of  their  mother,  so  that,  to  put  the  respondent  in  the  wrong,  for 
his  omission  to  pay  their  quota  of  the  moneys  in  dispute,  they 
insist  that  their  status  as  heirs  gave  them  the  right  to  such  quota. 
Their  argument  on  this  subject  is  that  it  is  a  rule  of  law  that, 
when  real  estate  is,  for  a  particular  object,  converted  into  money 
by  judicial  action,  the  fund  so  raised  will  be  regarded  in  equity 
as  land,  and,  being  of  that  nature,  will  descend  by  inheritance. 
As  a  corollary,  it  is  further  insisted  that  money  thus  impressed 
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with  the  characteristics  of  realty  will  preserve  its  descendible 
quality  until  the  proprietor  of  it,  by  some  unequivocal  act,  mani- 
fests his  intent  to  convert  it  into  personalty,  and  that,  in  this 
case,  there  had  been  no  indication  of  such  a  purpose. 

In  the  court  of  chancery,  the  view  adopted  was  that,  under 
the  circumstances  of  the  case,  the  $6,000  in  question  did  not 
continue  to  be  real  estate  up  to  the  time  of  the  death  of  the 
mother  of  the  appellants,  but  was  then  to  be  regarded  as  person- 
alty. This,  of  course,  led  to  a  decree  against  the  appellants,  for 
there  was  no  ground  on  which  to  lay  a  claim  against  the  respond- 
ent for  this  quota,  except  his  failure  to  pay  it  over  on  the  occa- 
sion of  their  requiring  it,  in  their  character  of  heirs.  The 
executor  had  put  the  money  in  a  solvent  bank,  making  such 
deposit  in  the  name  of  "  Benjamin  Roome,  estate  of  Hassel  C. 
Jacobus,"  and  it  is  plain  that  such  deposit  was  not  at  his  risk, 
unless  it  appeared  that  he  had  wrongfully  retained  it  in  his  hands. 
The  general  doctrine,  as  stated  by  Judge  Story,  in  the  second 
volume  of  his  Equity  Jurisprudence,  section  1269,  is  that  a 
trustee  is  to  keep  the  trust  property  as  a  prudent  man  keeps  his 
own.  "  Therefore,"  he  says,  "  if  he  should  deposit  money  with 
a  banker  in  good  credit,  to  remit  it  to  the  proper  place  by  a  bill, 
drawn  by  a  person  in  due  credit,  and  the  banker  or  the  drawee 
of  the  bill  should  become  bankrupt,  he  would  not  be  responsi- 
ble."    See,  also,  Rowth  v.  Howell,  3  Ves.  565. 

As,  therefore,  the  facts  of  the  deposit  of  this  money  in  the 
bank,  and  its  loss,  will  not,  of  themselves,  create  a  liability  of 
the  respondent,  the  only  inquiry  in  the  case  is,  did  the  respond- 
ent incur  a  responsibility,  in  that  respect,  by  his  failure  to  make 
payment  to  the  appellants,  when  their  demand  was  made  upon 
him.  If  we  assume  that  this  money  was  to  be  regarded  as 
realty,  or,  taking  the  other  view,  and  looking  upon  it  as  person- 
alty, I  entirely  fail  to  see  how  anything  that  wears  even  a  sem- 
blance of  wrong-doing  can  be  laid  upon  this  executor  in  regard 
to  the  affair  in  question.  The  respondent  has  stated,  in  his  tes- 
timony, the  occurrence  already  referred  to,  and  such  statement 
does  not  differ,  in  any  material  respect,  from  the  version  of  the 
interview  as  narrated  by  one  of  the  appellants,  who  is  the  only 
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Other  witness  who  speaks  to  the  point.     The  respondent,  stating 
forth  what  passed  between  the  appellant  and  himself,  says  : 

•'  He  asked  me  for  Iws  share  of  the  raoney,  as  one  of  such  sons ;  I  told  him, 
I  was  ready  to  pay  it  as  soon  as  I  could  get  a  vouclier  that  would  be  accepta- 
ble to  the  chancellor,  and  he,  or  some  one,  should  administer  on  the  property; 
I  did  not  think  I  could  pay  until  some  one  adimnistered,  and  I  asked  him  to 
attend  to  it  immediately  ;     *     *     *     he  said  he  would." 

And  that  was  the  end  of  the  interview.  The  appellant  pro- 
ceeded to  take  out  letters  of  administration,  but  before  he  again 
saw  the  respondent,  the  bank  had  failed. 

I  think  the  respondent  was  quite  right  in  his  hesitation  about 
paying  over  this  money  to  these  parties,  as  heirs-at-law.  Whether 
they  were  entitled  to  it,  or  whether  it  was  payable  to  the  personal 
representative  of  the  mother,  was  a  nice  question  of  law,  difficult 
of  solution,  in  view  of  the  decisions  in  this  state,  and  conse- 
quently the  executor  had  a  right,  before  parting  with  the  raoney, 
to  have,  in  some  legal  form,  the  right  of  these  claimants  to  it 
settled.  If  he  had  filed  a  bill  for  that  purpose,  he  would  proba- 
bly have  been  justified,  but  what  he  did  was  to  suggest  to  the 
appellant  the  procuring  of  letters  of  administration.  To  that 
suggestion  the  appellant  yielded  assent,  and  proceeded  to  obtain 
such  letters ;  and  out  of  such  a  state  of  facts,  as  I  have  said,  it 
seems  impossible  to  construct  a  misfeasance  t)n  the  part  of  this 
respondent. 

I  am  also  instructed  by  this  court  to  state  that,  although  there 
is  a  contrariety  of  opinion  among  the  judges  upon  the  subject, 
according  to  the  views  of  a  majority  of  the  members,  the  ground 
upon  which  the  case  was  put  in  the  court  below  should  be  sus- 
tained, to  the  effect  that,  under  the  circumstances,  there  was  a 
conversion  of  the  realty,  out  and  out,  and  that,  consequently,  the 
appellants,  as  heirs-at-law,  were  not  entitled  to  the  fund  in  ques- 
tion. 

The  decree  should  be  affirmed. 

Decree  unanimously  affirmed. 
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Michael  Sandford,  receiver  &c.,  appellant, 

V. 

William  Clarke  et  al.,  respondents. 

A  party  w-ho  succeeds  in  a  substantial  particular,  on  exceptions  to  a  master's 
report,  is,  as  a  general  rule,  entitled  to  his  costs  in  such  proceeding. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Union  Bank  Case,  10  Stew.  Eq.  4^0, 

Mr.  Gilbert  Collins,  for  appellant. 

Mr.  Wm.  E,  Douglass,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  matters  involved  in  this  case  came  before  the  court  below 
on  exceptions  to  a  master's  report.  On  the  hearing  before  the 
chancellor,  all  the  exceptions  were  overruled,  but  one  that  was 
decided  in  favor  of  the  exceptant. 

I  agree  in  all  respects  with  the  views  which  are  expressed  in 
the  opinion  of  the  chancellor,  in  disposing  of  the  merits  of  the 
case.  The  decree  in  these  respects  should  be  affirmed.  But  I 
think  the  exceptant  was  entitled  to  costs  in  the  court  of  chancery 
on  the  hearing  of  his  exceptions,  and  in  which  proceeding  he  was 
successful  in  an  important  particular.  The  decree,  as  it  now 
stands,  awards  costs  against  the  appellant  on  that  hearing,  and 
in  this  respect  is  erroneous.  This  error  in  the  decree  is  probably 
that  of  the  draftsman,  as  this  decree,  in  the  respect  in  question, 
goes  beyond  the  directions  of  the  chancellor's  opinion. 

The  decree  should  be  reversed,  so  that  this  inadvertence  may 
be  rectified.     The  appellant  should  not  have  costs  in  this  court. 
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as  there  is  every  reason  to  believe  this  decretal  mistake  would 
have  been  corrected  if  the  attention  of  the  court  below  had  been 
called  to  it,  and  as  the  appellant  has  been  unsuccessful  in  his 
principal  contentions  in  this  court. 

Decree  unanimously  reversed. 


John  H.  Ballantine,  Robert  F.  Ballantine  and  Abner 
S.  Reeves,  executors  &c.,  of  Peter  Ballantine  deceased. 


V. 


George  G.  Frelinghuysen  et  al.,  executors  of  Peter  H. 
Ballantine,  deceased. 

1.  The  testator  (P.  B.),  by  his  will,  authorized  and  empowered  his  executore 
to  continue  his  interest  in  the  firms  of  "  P.  Ballantine  &  Sons  "  and  "  Ballan- 
tine &  Company,"  and  to  form  said  firms  into  a  joint  stock  company,  or  com- 
panies; to  receive  and  hold  stock  in  the^ame,  in  the  place  and  stead  of  his 
interest  or  interests  therein,  for  the  benefit  of  his  estate  &c. 

2.  On  bill  filed  for  construction  of  the  will — Held,  that  the  executors  were 
authorized  to  continue  in  the  business  of  the  firms  all  the  property  of  the  tes- 
tator embarked  therein  at  the  time  of  his  decease,  including  real  estate  owned 
by  him  individually  and  as  a  partner,  and  that  held  in  trust  by  him  for  the 
firm. 

3.  That  the  executors  have  power  to  act  in  forming  a  corporation,  and  to 
convey  thereto  the  testator's  interest  in  the  firms,  which  includes  the  above- 
named  real  estate ;  and  to  receive  stock  in  proportion  to  his  interest. 

4.  That  in  making  such  conveyance  and  appraisement,  lands  and  buildings 
owned  by  him  individually,  but  used  by  the  firms  in  conducting  their  business 
so  that  they  cannot  be  separated,  for  which  rent  was  allowed,  shall  be  valued 
at  their  fair  present  value,  not  as  partnership,  but  individual  property. 

5.  That  lands  owned  by  him  which  have  been  built  upon  and  appropriated 
by  the  firms  so  that  they  cannot  be  separated  in  use  from  buildings  on  the 
lands  of  the  firms,  will  be  likewise  valued  as  his,  as  of  the  time  of  appropria- 
tion. 

6.  That  lands  conveyed  to  the  testator,  paid  for  out  of  partnership  funds 
and  bought  for  the  purpose  of  being  used  in  the  partnership  business,  in 
equity  are  held  in  trust,  and  form  part  of  the  joint  estate  of  the  partnership. 
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On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet. 

At  the  time  of  his  death,  January  23d,  1883,  Peter  Ballantine 
was  a  member  of  the  firm  of  P.  Ballantine  &  Sons,  malsters  and 
brewers  of  ale,  and  of  the  firm  of  Ballantine  &  Company, 
brewers  of  beer;  the  business  of  both  firms  being  carried  on  at 
Newark,  N.  J.  The  firms  were  both  composed  of  the  same 
members ;  the  former  began  business  January  1st,  1857 ;  the 
latter,  about  July  1st,  1879.  The  testator,  Peter  Ballantine, 
and  his  three  sons,  Peter  H.,  John  H.  and  Robert  F.,  were  the 
partners.  Peter  H.  Ballantine  died  in  September,  1882.  After 
his  death  the  business  was  continued  in  the  same  firm  names,  the 
executors  (being  his  brothers,  John  H.  and  Robert  F.,  and  his 
son-in-law,  George  G,  Frelinghuysen)  having  authority  given 
them  to  do  so  by  Peter  H.  Ballantine's  will.  The  firm  of  Bal- 
lantine &  Company  was  formed  to  add  the  brewing  of  beer  to 
their  former  business  of  malsters  and  brewers  of  ale.  All 
branches  of  the  business  "were  connected,  and  their  great  success 
was  attributable  to  their  policy  of  malting  and  brewing  for  them- 
selves, which  was  commenced  by  Peter  Ballantine  about  1840, 
continued  until  his  death,  and  since  his  death  by  the  surviving 
partners.  A  number  of  very  large  and  costly  buildings  have 
been  erected  and  used  by  them ;  some  by  Peter  Ballantine  when 
carrying  on  the  business  alone,  and  others  after  his  three  sons 
were  admitted  as  partners.  The  firm  purchased  lands,  and 
added  largely  to  the  business,  and  buildings.  The  title  to  these 
was  i.n  all  the  members  of  the  firms,  while  the  title  to  the  land 
and  l)uildings  formerly  occupied  by  Peter  Ballantine,  remained 
in  him  up  to  his  death,  although  large  sums  had  been  expended 
by  the  firms  in  improvements  put  upon  them.  A  lot  of  land 
and  buildings,  known  as  the  Trinity  church  property,  because 
formerly  leased  of  this  corporation  by  Peter  Ballantine,  were 
afterwards  purchased  by  the  firms,  though  the  title  was  taken  in 
the  name  of  Peter  Ballantine.  All  taxes,  assessments  and 
charges  against  the  lauds  and  property,  and  all  improvements  in 
buildings  and  otherwise,  were  paid  by  the  firms.     These  three 
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sons  were  the  only  children  of  Peter  Ballantine,  and  the  prop- 
erty used  in  their  business  was  thus  occupied  without  separation 
until  his  death.  A  small  rent  of  $3,000  was  credited  on  the 
books  of  the  firm  to  Peter  Ballantine  from  1857,  for  the  use  of 
the  original  premises  owned  by  him,  and  this  was  never  changed. 
No  written  agreements  for  copartnership,  or  other  arrangements 
of  the  business,  were  ever  made  between  them. 

Some  time  before  the  death  of  Peter  H.  Ballantine,  the  mem- 
bers of  the  firm  had  consulted  and  determined  upon  the  forma- 
tion of  a  joint  stock  company,  or  companies,  for  the  more  con- 
venient management  of  the  business  of  their  two  firms,  by  which 
the  shares  and  interests  of  the  respective  copartners  were  to  be 
represented  by  stock  therein.  An  account  and  valuation  of  all 
the  property,  real  and  personal,  had  been  made,  preliminary  to 
the  formation  of  the  contemplated  incorporation.  Before  it  was 
effected  Peter  H.  Ballantine  died,  but  by  his  will,  dated  Septem- 
ber 15th,  1882  (article  10),  he  requested  and  authorized  his 
executors  to  continue  his  interest  in  the  business  of  P.  Ballantine 
&  Sons,  and  in  Ballantine  <fe  Company,  and  that  either  or  both 
of  the  firms  aforesaid,  be  converted  into  joint  stock  companies, 
or  a  joint  stock  company,  and  that  his  interest  therein  be  held 
-by  his  executors,  in  trust,  as  therein  provided.  On  September 
21st,  1882,  Peter  Ballantine  executed  a  codicil  to  his  last  will 
and  testament,  in  which  he  authorized  and  empowered  his  execu- 
tors to  continue  his  interest  in  the  firms  of  P.  Ballantine  &  Sons 
and  Ballantine  &  Company,  and  to  hold  the  same  for  the  benefit 
of  his  estate ;  and  he  further  directed  as  follows : 

"  I  hereby  request,  and  authorize,  and  empower  my  executors  to  form  either 
or  both  of  the  aforesaid  firms  into  a  joint  stock  company,  or  into  joint  stock 
companies,  and  to  receive  and  hold  stock  in  the  same,  in  place  and  stead  of 
my  interest  or  interests  therein,  for  the  benefit  of  my  estate,  to  be  disposed  of 
in  accordance  with  the  terms  and  provisions  of  my  last  will  and  testament, 
and  the  several  codicils  thereto,  not  inconsistent  therewith"  &c. 

By  another  codicil,  dated  September  26th,  1882,  after  the 
death  of  his  son,  Peter  H.  Ballantine,  he  disposed  of  this  son's 
portion  of  his  estate  in  trust  for  his  widow  and  children.  Of 
this  portion  he  says  (article  2) : 
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"  The  principal  sum,  or  any  accumulation  thereof,  may  be  continued  in  the 
investment  or  investments  in  which  it  may  be  when  received  by  the  said 
trustees,  or  invested  or  re-invested  in  the  firms  of  P.  Ballantine  &  Sons,  or 
Ballantine  &  Company,  or  any  joint  stock  company  or  companies  that  may  be 
formed  as  successor  or  successors  thereto,  or  to  either  of  them,  as  may  seem  to 
the  said  trustees  desirable  "  &c. 

Peter  H.  Ballantine  left,  surviving  him,  his  widow  and  four 
children,  viz.,  Sara  L.  B.  Frelinghuysen,  wife  of  George  G. 
Frelinghuysen,  Isabel  A.,  Mary  C.  and  George  A.  Ballantine. 
The  last  three  are  minors. 

The  executors  of  the  last  will  and  testament  of  Peter  Ballan- 
tine, deceased,  have  filed  this  bill,  praying  that  the  true  and 
proper  construction  of  his  will  may  be  ascertained  by  decree, 
and  that  the  nature  and  extent  of  their  power  may  be  declared, 
especially  in  relation  to  the  conversion  into  stock  of  the  said  real 
estate  standing  in  the  individual  name  of  Peter  Ballantine  at  the 
time  of  his  death,  and  used  in  the  business  of  P.  Ballantine  & 
Sons,  and  direction  in  the  premises  before  proceeding  with  the 
formation  of  such  incorporated  company  or  companies,  or 
making  permanent  provision  as  to  the  continuance  of  the  busi- 
ness. Vice-Chancellor  Van  Fleet  was  of  opinion  that  it  was 
the  intention  of  the  testator,  Peter  Ballantine,  to  continue  the 
business  of  the  firms  as  at  the  time  of  his  decease,  and  that  his 
executors  should  be  held  authorized  to  continue  in  the  business 
all  his  estate  and  property  embarked  therein  at  the  time  of  his 
death,  by  whatever  title  held ;  that  he  did  not  intend  to  with- 
draw from  the  business  any  part  of  his  property  thus  included  in 
it ;  and  also,  that  for  the  purpose  of  continuing  the  business,  they 
were  authorized  to  convey  to  a  joint  stock  company  or  companies 
to  be  formed  in  the  manner  and  for  the  purpose  stated  in  the 
bill,  all  of  the  estate  thus  used,  including  real  estate  owned  by 
him  individually,  and  as  a  member  of  the  firm  and  in  trust  for 
the  firm.     A  decree  was  made  according  to  this  opinion. 

From  the  whole  of  this  decree  an  appeal  has  been  taken  in 
behalf  of  the  infant  devisees  and  heirs  of  Peter  Ballantine,  being 
the  minor  children  of  Peter  H.  Ballantine,  and  his  grandchild 
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named  iu  his  will,  and  by  the  executoi*  of  Peter  H.  Ballantine, 
deceased,  to  a  part  of  the  decree. 

ilir.  A.  Q.  Keasbey,  for  appellants. 

Mr.  John  R.  Emery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

SctJDDER,  J. 

This  suit  is  an  amicable  action  brought  for  the  protection  of 
the  executors  and  trustees  in  the  last  will  of  Peter  Ballantine, 
deceased,  in  carrying  out  the  provisions  of  his  will,  and  of  the 
codioil  of  September  21st,  1882,  which  provides  for  the  con- 
tinuance of  the  business  of  the  firms  of  P.  Ballantine  &  Sous 
and  Ballantine  &  Company,  and  of  the  codicil  of  September 
26th,  1882,  and  in  the  formation  of  a  joint  stock  company  or 
joint  stock  companies  for  that  purpose.  It  was  supposed  that 
there  might  be  some  limitation  in  the  words  used  in  the  first 
codicil  that  would  make  the  intention  of  the  testator  uncertain 
whenever  it  was  thought  desirable  to  form  such  company  or 
companies.  The  words  that  caused  the  doubt  were  that  the 
stock  to  be  received  and  held  was  to  be  "  in  place  of  my  interest 
or  interests  therein ; "  that  is,  in  either  or  both  of  the  aforesaid 
firms  which  were  to  be  formed  into  a  joint  stock  company  or 
companies.  It  is  said  that  this  may  mean  only  his  actual  invest- 
ment in  the  property,  real  and  personal,  held  in  the  name  of 
either  or  both  of  said  firms,  and  may  not  include  the  real  estate 
of  the  testator  which  has  been  used  and  occupied  by  these  firms. 
It  has  also  been  questioned  whether  all  of  the  real  estate  stand- 
ing in  the  name  of  Peter  Ballantine  has  not  become  copartner- 
ship property.  It  was  the  manifest  purpose  of  the  testator  to 
continue  and  promote  the  business  which  he  had  begun — which 
he  and  his  sons  had  so  greatly  enlarged — and  not  to  destroy 
it.  Very  large  and  costly  buildings  have  been  placed  on  his 
lauds  and  on  the  lands  of  Ballantine  &  Company,  and  these  are 
80  connected  in  use  as  to  be  inseparable.     In  one  case,  twelve 
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feet  of  a  large  brick  building  has  been  extended  over  the  line  of 
land  owned  by  him  separately,  and  all  of  it  used  together.  Take, 
as  an  instance  of  such  use,  the  testimony  of  Mr.  Robert  F.  Bal- 
lautine concerning  two  others  of  these  buildings  thus  connected : 

"  Q.  Was  the  building  put  on  that  lot  purchased  by  P.  Ballantine  &  Sons 
connected  in  its  use  with  the  building  which  had  been  previously  erected  by 
Peter  Ballantine  on  the  leasehold  premises  ? 

"  A.  It  is  indissolubly  connected. 

"  Q.  So  that  it  is  impossible  for  the  two  to  be  used  separately  ? 

"  A.  It  is  impossible  so  to  use  them. 

"  Q.  Just  explain  to  the  court  how  that  is? 

"  A.  At  the  eastern  end  of  the  building  the  process  of  malting  is  begun  and 
is  carried  on  to  a  point  where  it  is  necessary  to  place  the  malt  in  kilns,  which 
are  between  these  two  lines — between  the  lines  marked  A  D  and  the  dotled 
red  lines ;  the  malt,  in  its  progress  from  the  time  of  steeping,  reaches  finally 
the  kilns  where  it  is  to  be  dried ;  after  it  is  properly  dried  in  these  kilns,  it  is 
discharged  into  the  store-house  end  of  the  building,  as  we  call  it,  and  there  is 
no  other  place  to  put  it,  so  that  it  is  impossible  to  carry  on  the  business  of 
malting  in  that  building,  the  original  malt-house  building,  without  the  use  of 
the  store-end  of  the  building." 

It  is  also  testified  that  the  attempt  to  separate  the  malting  and 
brewing,  which  would  occur  if  the  land  of  Peter  Ballantine  occu- 
pied by  the  firm  were  taken  from  them,  would  damage  the  busi- 
ness forty  per  cent.  In  view  of  such  facts  as  these,  and  the  close 
relationship  of  these  copartners,  we  must  conclude  that  when 
the  testator  spoke  in  his  will  and  codicils  of  continuing  this  busi- 
ness, he  intended  it  to  be  done  as  it  was  then  conducted,  with  all 
its  advantages  for  profitable  use  and  production,  and  that  the 
malting  should  be  used  in  connection  with  the  brewing,  both  of 
the  ale  and  beer.  His  interest  in  these  firms  was  not  represented 
alone  by  the  investment  in  the  lands  and  improvements,  of 
which  the  title  was  held  in  the  names  of  the  firms,  but  by  the 
entire  plant  of  land  and  buildings,  with  all  the  machinery  and 
appliances  by  which  they  were  enabled  to  carry  on  the  business 
successfully.  These  portions  of  the  testator's  lands  occupied  by 
buildings  and  used  in  connection  with  other  buildings  on  the 
lands  of  the  firm,  had  become  part  of  his  interest  in  the  firm,  and 
their  chief  value  to  him  was  their  connection  with  the  firm  busi- 
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ness.  They  had  become  so  substantially  involved  in  the  business 
that  they  would  be  naturally  spoken  of  as  part  of  the  interest  of 
each  partner  in  the  firm. 

While  it  is  said  in  McNeiUie  v.  Adon,  If,  De  G.,  M.  &  O.  71^]^, 
763,  that  a  direction  in  the  will  that  the  testator's  trade  shall  be 
carried  on,  does  not  of  itself  authorize  the  employment  in  the  trade 
of  more  of  the  testator's  property  than  was  employed  in  it  at  th« 
time  of  his  decease,  it  does  authorize  the  executors  to  continue  it 
by  means  of  the  property,  capital,  stock  and  effects  which  were 
embarked  and  employed  therein  at  the  time  of  the  death  of  the 
testator.  That  part  of  the  testator's  property,  both  real  and  per- 
sonal, which  is  engaged  in  the  business  and  which  is  reasonably 
and  fairly  necessary  to  the  full  accomplishment  of  his  scheme, 
must  be  intended  when  he  speaks  of  the  continuance  of  the  busi- 
ness and  of  his  interest  in  the  firm.  Feri'y  v.  Laible,  4-  Stew.  Eq. 
666 ;  8.  a,  6  Stew.  Eq.  791. 

The  proposed  change  of  the  form  of  business  from  a  copart- 
nership to  a  corporation  carries  with  it  all  the  property  and  inci- 
dents of  the  business  unless  otherwise  expressed. 

As  to  the  leasehold  lands  conveyed  by  the  Trinity  church 
corporation  to  Peter  Ballantine,  these  having  been  purchased 
with  the  partnership  funds,  became  in  equity  part  of  the  partner- 
ship property.  Smith  v.  Smith,  6  Ves.  189 ;  Dyer  v.  Clark,  6 
Mete.  662. 

In  Bank  of  England  Case,  3  De  G.,  F.  &  J.  646,  669,  it  is  said 
that  where  land  purchased  is  not  merely  paid  for  out  of  the  part- 
nership assets,  but  is  bought  for  the  purpose  of  being  used  an^ 
employed  in  the  partnership  trade,  it  is  scarcely  possible  to  con- 
ceive a  case  in  which  there  could  be  sufficient  evidence  to  rebut 
the  trust,  and  accordingly  in  those  cases  we  find  the  decisions 
almost,  if  not  entirely,  uniform,  that  the  purchased  land  forms 
part  of  the  joint  estate  of  the  partnership. 

The  lands  and  buildings  owned  by  Peter  Ballantine  before 
either  firm  was  founded,  known  as  malt-houses  Nos.  1  and  2, 
together  with  the  lots  of  land  whereon  the  same  are  erected,  were 
not  bought  for  the  partnership,  nor  with  partnership  funds.  He 
was  not  credited  in  the  books  of  the  firm  with  the  value  of  these 
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buildings  and  land  as  part  of  his  capital  contributed  to  the  firm 
and  invested  in  the  business,  but  he  was  paid  rent  for  their  use 
as  his  own  individual  property.  This  continued  until  his  death, 
and  fixes  the  character  of  this  property.  For  this  his  estate 
should  be  allowed  its  fair  present  value  in  stock  whenever  the 
change  is  made  from  the  co-partnership  to  a  corporation. 

In  Robinson  v.  Ashton,  L.  R.  {20  Eq.)  25 ^  on  the  formation  of 
a  partnership  it  was  agreed  that  the  business  should  be  carried  on 
at  a  mill  belonging  to  one  of  the  partners,  and  he  was  credited  in 
the  books  of  the  partnership  with  the  value  of  the  mill.  In 
the  absence  of  any  special  agreement,  the  mill  was  held  to  be  an 
asset  of  the  partnership.  Here  a  different  intention  is  shown  by 
the  acts  of  the  parties  in  the  payment  and  receipt  of  rent. 

As  to  the  portion  of  the  real  estate  standing  in  the  name  of 
Pt^ter  Ballantine,  deceased,  upon  which  a  portion  of  the  malt- 
house  called  No.  4  was  built  by  the  firm  of  P.  Ballantine  & 
Sons,  being  about  twelve  feet  on  the  southerly  portion  of  the 
same,  the  building  and  improvements  put  thereon  with  the  money 
of  the  firm  greatly  increasing  its  value,  and  devoting  it  to  the 
business  of  the  firm,  show  an  intention  at  that  time  to  make  it 
partnersliip  property.  In  making  a  division  of  the  partnership 
property,  the  estate  of  Peter  Ballantine  should  be  allowed  the 
value  of  the  laud  at  the  time  of  itg  appropriation  by  building 
thereon,  but  the  increased  value  will  be  divisible  among  the  co- 
partners in  proportion  to  their  respective  interests  in  the  profits 
of  the  business  from  which  the  funds  for  the  improvements  were 
taken. 

The  decree  is  in  all  points  affirmed. 

Decree  unanimously  affirmed. 
18 
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Frederick  S.  Dale,  appellant, 

V. 

Thomas  Nelson  Dale,  respondent. 

Where  a  mother,  mentally  enfeebled  by  reason  of  disease,  and  in  a  positioiv 
where  one  of  her  two  sons  could  exercise  an  improper  influence  over  her^ 
made  a  will  leaving  nearly  ail  her  property  to  this  son,  the  burden  is  upon 
him  to  show  that  such  instrument  was  executed  without  the  exercise  of  undue 
influence  by  him. 


This  is  an  appeal  from  a  decree  of  the  prerogative  court, 
admitting  to  probate  the  will  of  Sarah  P.  Dale,  reported  in  Dale 
V.  Dale,  9  Stew.  Eq.  269. 

Mr.  J.  S.  Barkalow  aud  Mi\  J.  D.  Bedle,  for  appellant. 

Mr.  John  Linn  and  Mr.  Hamilton  Wallis,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

Sarah  P.  Dale  executed  her  will  on  the  28th  day  of  April,^ 
1880,  and  died  on  May  8th  following. 

She  left  two  sons,  Frederick  S.  Dale  and  T.  Nelson  Dale. 
She  left  an  estate  of  about  $45,000.  She  left  all  her  property 
to  T.  Nelson  Dale  and  his  children,  except  a  legacy  of  $1,000 
each  to  the  two  children  of  Frederick  S.  Dale. 

Frederick  S.  Dale  now  attacks  this  will  as  a  paper  made  by  one 
who  either  had  not  a  disposing  mind  at  the  time  of  its  execu- 
tion, or  of  one  who,  if  possessing  a  disposing  mental  capacity, 
was  u-nduly  influenced  to  make  this  instrument. 

Upon  the  first  ground,  while  it  appears,  as  will  presently  be 
stated,  that  the  testatrix  exhibited  a  considerable  degree  of 
physical  and  mental  debility,  we  do  not  think  that  the  testi- 
mony in  the  cause  presents  her  as  possessing  so  little  capacity  as,. 
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wiibin  the  rule  established  in  this  state,  would  deprive  her  of 
the  legal  power  to  dispose  of  her  property  by  will. 

This  leaves  as  the  remaining  question,  and  one  not  free  from 
difficulty,  What  influences  induced  the  testatrix  to  make  the  dis- 
position of  her  property  displayed  by  the  terms  of  this  will? 
The  testatrix,  as  already  stated,  had  two  sons,  neither  of  whom, 
at  the  time  of  the  making  the  will,  was  placed  in  a  position  of 
affluence.  To  one  was  left,  with  the  exception  of  $2,000,  the 
entire  estate  of  the  mother. 

While  the  mother  had  the  legal  right  to  make  this  discrimi- 
nation, yet  the  unusual  character  of  it  naturally  directs  inquiry 
into  the  reasons  for  the  exceptional  provisions  of  the  wall.  Two 
theories  are  presented.  One  theory  is  that  a  disagreement  had 
arisen  between  Frederick  and  his  mother,  growing  out  of  the 
sale,  by  her  to  him,  of  some  machinery  in  the  city  of  Paterson, 
which  induced  a  feeling  of  hostility  to  Frederick,  and  that  she 
also  wished  to  put  Nelson  in  a  position  where  he  might  pursue 
his  profession  as  a  geologist,  which  was  unremunerative,  while 
she  thought  Frederick  could  take  care  of  himself,  in  the  busi- 
ness in  which  he  was  engaged. 

The  respondent  insists  that  these  were  the  sole  reasons  which 
operated  upon  the  mind  of  the  testatrix,  in  influencing  her  in 
making  the  present  will. 

If  this  be  established,  then,  although  the  reasons  may  seem 
inadequate,  this  fact  affords  no  ground  for  judicial  interference 
with  the  act  of  the  testatrix. 

The  counter  theory  is  that  the  mother,  while  suffering  men- 
tally, was  moved  by  the  improper  influence  of  the  son  who  is 
the  chief  beneficiary  under  the  will,  to  favor  him  at  the  expense 
of  his  brother. 

The  evidence  shows  that,  for  a  long  time  preceding  her  death, 
Mrs.  Dale  had  been  suffering  from  a  disease  which  accelerated, 
if  it  did  not  directly  cause,  her  death. 

The  disorder  not  only  produced  physical  debility,  which  natu- 
rally caused  mental  debility,  but  directly  affected  the  brain,  by 
causing  the  formation  of  deposits  upon  the  dura  mater.  Her 
complaints  of  headache  and  forgetfulness,  her  prolonged  condi- 
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tions  of  coma,  together  with  the  expert  testimony  relative  to  the 
eflfect  of  her  disorder  upon  her  intellectual  and  emotional  facul- 
ties, show  that  she  was  susceptible  to  influences  which  would  not 
have  afiected  a  person  of  robust  physical  and  mental  constitu- 
tion. 

As  already  stated,  the  will  was  made  ten  days  preceding  her 
death. 

At  the  time  of  signing  the  will,  and  also  at  the  time  of  her 
death,  she  was  visiting  the  family  of  a  Mr.  Winters,  friends  of 
hers,  in  Philadelphia.  She  had  been  at  the  latter  place  four 
weeks,  at  the  time  of  her  death.  She  had  gone  there  from  the 
house  of  Nelson,  where  she  had  lived  from  the  5th  of  Febru- 
ary preceding.  From  this  time  (February  5th)  till  about  April 
1st,  she  was  under  the  roof  of  Nelson.  From  the  time  she  went 
to  Philadelphia  till  the  execution  of  the  will,  she  was  in  corre- 
spondence with  him.  The  most  material  part  of  the  correspond- 
ence related  to  the  execution  of  the  will.  So,  for  three  months 
preceding  the  execution  of  the  instrument  under  which  Nelson 
took  the  almost  entire  property  of  his  mother,  to  the  exclusion  of 
a  brother,  he  was  in  a  position  in  which,  by  continuous  personal 
presence,  or  by  correspondence  following  the  then  personal  inter- 
course, he  had  the  opportunity  to  exercise,  over  the  unhealthy 
mind  of  his  mother,  an  influence  in  directing  the  disposition  of 
her  property  in  his  favor.  The  position  he  thus  occupied,  by 
which  he  had  it  in  his  power  to  exercise  a  dominant  influence 
over  his  mother's  mind,  followed,  as  it  was,  by  this  will,  throws 
the  burden  upon  him,  as  the  beneficiary  under  its  terms,  to  show 
that  its  execution  was  free  from  improper  influences  exerted  by 
him.     Taylor  on  Ev.  §  160. 

To  show  this,  he  relies  upon  the  presence  of  the  other  causes 
for  the  discrimination  in  his  favor,  to  which  I  have  already 
alluded,  namely,  that  his  mother  had  been  angered  by  the  con- 
duct of  Frederick,  in  the  purchase  of  the  machinery  in  Paterson, 
and  that  his  mother  wished  to  place  Nelson's  family  in  a  posi- 
tion free  from  care,  while  he  pursued  his  geological  studies. 
Now,  it  does  not  seem  probable  that  a  healthy  mind,  having 
cognizance  of  the  facts  as  they  appear  here,  unless  influenced  by 
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some  motive  other  than  those  mentioned,  could  have  made  this 
will. 

It  is  not  only  unnatural  in  itself,  but  it  is  a  disposition  of 
property  which  the  testatrix  had  herself  branded  as  unnatural. 
By  the  testimony  of  Mr.  and  Mrs.  Kimball,  it  appears  that  she, 
before  this,  had  had  a  grounded  sentiment  concerning  the  injus- 
tice of  a  parent  disinheriting  a  child,  remarking  that,  if  her 
mother  disinherited  her,  she  would  fight  it  if  it  took  the  last 
cent  she  had. 

Previous  to  her  residence  with  Nelson,  she  had  expressed  a 
feeling  of  regard  for  Frederick,  saying,  on  one  occasion,  to  Mr. 
Streiver,  that  she  loved  Frederick  as  well  as  she  did  Nelson. 

From  the  time  she  went  to  Nelson's,  on  February  5th,  1880, 
she  was  in  almost  constant  consultation  with  him,  apparently 
concerning  her  will.  He  wrote  the  draft  of  her  will.  It  was 
interlined  by  him.  His  suggestions  were  sought  at  every  stage, 
and  adopted. 

During  all  this  time,  Nelson  was  unfriendly  with  Frederick. 
Frederick  was  refused  admission  to  see  his  mother,  while  at 
Nelson's.  Nelson  says  the  refusal  was  at  the  request  of  his 
mother,  but  I  think  it  is  apparent  that  Frederick  would  have 
been  received  by  her,  had  she  been  elsewhere  than  at  Nelson's 
house.  He  not  only  manifested  his  unfriendly  feeling  toward 
Frederick,  but  his  acts  seem  to  show  that  he  fostered  in  the 
mind  of  his  mother  the  notion  that  Frederick  had  acted  badly 
towards  his  mother.  It  is  in  evidence  that  he  advised  Mrs. 
Dale  not  to  yield  to  the  demands  of  Frederick,  in  the  transaction 
concerning  the  sale  of  the  machinery,  already  mentioned ;  that, 
after  the  death  of  his  mother,  he  announced  that  the  provisions 
of  the  will  served  Frederick  right. 

While  Nelson  was  in  Philadelphia  with  his  mother,  during 
her  last  hours,  Frederick  was  not  telegraphed  for  until  she  was 
almost  unconscious,  and  then  the  conduct  of  Nelson,  after  his 
arrival  and  at  the  funeral,  was  such  as  to  lead  to  the  belief  that 
he  was  prolonging  and  embittering  a  strife  between  himself  and 
his  brother,  because  he  felt  that  no  position  but  that  of  enmity 
would  be  natural,  when  the  terms  of  the  will  should  be  dis- 
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closed.  The  evidence,  altogether,  has  impressed  me  with  a  con- 
viction that  Nelson  took  advantage  of  the  position  in  which  he 
and  his  mother  were  placed,  while  under  his  roof,  and  by  his 
conversation,  fostered  the  misunderstanding  between  her  and 
Frederick ;  that  he  distorted  the  conduct  of  Frederick  in  the 
transaction  relative  to  the  sale  of  machinery;  that  he  unduly 
impressed  upon  her  the  necessity  for  a  liberal  provision  for  him- 
i-elf  and  his  family,  to  aid  him  in  a  career  which  he  induced 
her  to  believe  would  reflect  honor  upon  the  family  name,  and 
that  he  insinuated  that  the  business  position  of  Frederick  was 
^uch  as  to  place  him  above  the  need  of  testamentary  assistance. 
Nor  do  I  think  the  force  of  the  testimony,  in  this  direction,  is 
overcome  by  the  two  principal  features  of  the  cause  relied  upon 
by  the  beneficiary  under  the  will,  to  support  its  validity. 

These  are,  first,  that  the  testatrix  had,  previous  to  her  death, 
stated  why  she  intended  to  make  a  testamentary  disposition  of 
her  property  as  she  afterwards  did,  and,  second,  that  she  had 
been,  for  some  weeks,  removed  from  the  personal  influence  of 
Nelson  at  the  time  she  executed  her  will. 

It  is,  indeed,  proven  that  the  testatrix,  before  the  execution 
of  the  will,  confided  to  two  or  three  persons  the  reasons  which 
led  her  to  make  this  instrument.  The  statement  of  the  reasons 
which  afterwards  led  her  to  make  this  instrument,  only  exhibits 
what  notions  induced  the  course  she  took.  If  these  notions 
were  the  result  of  influences  which  were  improper,  they  became 
no  less  so  by  the  fact  that  she  stated  them  before  the  actual  exe- 
cution of  the  instrument. 

Again,  it  is  true  that,  for  about  four  weeks  preceding  the  date 
of  the  execution  of  the  will,  the  testatrix  was  not  under  the  roof 
of  Nelson,  she  visiting  Philadelphia  while  he  was  at  Newport. 
But  this  fact  does  not,  upon  consideration,  have  as  much  force 
as  it  did  upon  first  impression. 

In  the  first  place,  I  think  that  it  would  occur  to  Nelson  that 
the  fact  of  the  execution  of  an  instrument  like  this  while  the 
testatrix  was  under  the  roof  of  the  chief  beneficiary,  would  lead 
to  the  gravest  inferences  that  improper  influences  had  been  exer- 
cised over  the  mind  of  the  mother.     The  dictates  of  common  pru- 
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<3ence  would  lead  to  a  postponement  of  such  an  act  until  this 
<K)ndition  of  affairs  was  changed.  Nor  do  I  think  there  existed 
any  fear  that  the  impressions  which  occupied  the  mind  of  the 
mother  were  likely  to  be  shaken  by  her  removal  to  Philadel- 
phia. The  personal  intercourse  between  mother  and  son  was 
succeeded  by  correspondence  of  the  most  confidential  character. 
Besides,  I  am  impressed  with  the  conviction  that  Nelson  knew 
that,  while  his  mother  was  at  the  home  of  Mr.  Winters,  she  was 
within  the  circle  of  influences  not  unfriendly  to  himself;  that  he 
was  convinced  that  the  intentions  which  she  had  taken  steps, 
already,  to  have  put  in  legal  shape,  were  not  likely  to  be  altered 
by  the  presence  of  Frederick  or  the  operation  of  counter  influ- 
ences. This,  together  with  the  delay  of  her  lawyer  in  perfect- 
ing and  forwarding  the  final  draft  of  her  will,  to  my  mind, 
is  sufficient  to  explain  the  separation  between  Nelson  and  his 
mother  for  this  period  of  time,  from  the  standpoint  whence  I 
have  viewed  this  case. 

My  conclusion  is  that  the  will  should  not  be  admitted  to  pro- 
bate, and  the  decree  below  should  be  reversed. 

For  affirmance — Depue,  Parker — 2. 

For  reversal — The  Chief  Justice,  Knapp,  Reed,  Scud- 
DER,  Van  Syckel,  Clement,  Cole,  Paterson,  Whita- 
KER — 9. 


Thomas  Aldridge  appellant, 

V. 

Sarah  J.  McClelland,  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  whose  opinion  is 
reported  in  Aldridge  v.  McClelland,  9  Stew.  Eg.  288. 

Mr.  Theo.  Ryerson,  for  appellant. 
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Van  Dyke  v.  Van  Dyke. 
Mr.  John  Whitehead,  for  respondent. 

Peb  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  ordinary. 


George  C.  Van  Dyke,  appellant, 

V. 

Henry  J.  Van  Dyke,  respondent. 

On  appeal  from  a  decree  of  the  ordinary,  whose  opinion  is 
reported  in  Van  Dyke  v.  Van  Dyke,  9  Stew.  Eq.  521. 

Messrs.  Woodbridge  Strong  &  Sons,  for  appellant. 

Per  Curiam. 

This  decree  affirmed,  for  the  reasons  given  by  the  ordinary. 

Patepson,  J.,  delivered  the  following  dissenting  opinion : 

In  my  opinion,  the  appellant  is  entitled  to  relief.  The  case  is 
very  exceptional.  I  am  satisfied  the  court  has  jurisdiction,  and 
also  of  the  existence  of  the  letter  on  which  the  claim  is  based. 
It  is  clear  to  what  the  contents  related,  and  that  it  was  destroyed 
after  the  death  of  the  testator.  His  intent  should  be  fulfilled, 
and  this  court  should  see  that  done,  if  possible.  The  appeal 
should  be  sustained  on  the  broad,  equitable  ground  of  prevent- 
ing a  failure  of  justice.  A  remedy  for  every  wrong  should  be 
sought  by  a  judicial  tribunal.  A  rule  refusing  jurisdiction  as 
against  a  foreign  administrator,  savors  too  much  of  technicality. 
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Nothing  of  that  kind  should  prevent  an  effort  to  ascertain  the 
trust  fund  created  by  the  will. 

For  affirmance — The  Chief-Justice,  Depue,  Van  Syckel, 
ScuDDEK,  KxAPP,  Reed,  Magie,  Parker,  Whitaker,  Clem- 
ent, Cole — 11. 

For  reversal — Dixon,  Paterson — 2. 


Robert  Stoutenburgh  et  al.,  appellants, 


Carrie  Belle  Stoutenburgh,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Stoutenburgh  v.  Moore,  10  Stew.  Eq.  63. 

Mr.  John  W.  Taylor  and  Mr.  Thomas  N.  McCarter,  for  appel- 
lants. 

Mr.  John  Whitehead  and  Mr.  H.  C.  Pitney,  for  respondent. 

Per  Curiam.* 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
the  chancellor. 


George  B.  Swain  et  al.,  appellants, 

V. 

William  R.  Frazier,  administrator,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Frazier  v.  Swain,  9  Stew.  Eq.  156. 
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Ramsey  v.  Voorhees. 

■ I 

Mr.  Carl  Lentz,  for  appellants. 

Mr.  L.  De  Witt  Taylor,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

[As  only  matters  of  fact  were  decided,  this  opinion  has,  by 
Mr.  Justice  Dixon's  direction,  not  been  published.] 

Deoree  unanimously  revet^sed. 


John  Ramsey  et  al.,  appellants, 

V. 

Peter  Voorhees   and   John    H.    Ramsey,    trustees   &c., 

respondents. 

On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Bird, 
whose  opinion  follows : 

This  is  a  creditor's  bill.  John  Ramsey,  one  of  the  defendants, 
became  indebted  to  the  complainants  September  28th,  1881,  on 
which  indebtedness  a  judgment  was  obtained.  The  complainant 
finds  no  real  or  personal  property  of  the  debtor  which  can  be 
reached  by  legal  process. 

On  May  26th,  1879,  Mr.  Ramsey  purchased  a  house  and  lot 
of  land  and  took  the  title  therefor  in  his  wife's  name.  This  is 
called  the  Bound  Brook  property.  On  July  25th,  1879,  he  exe- 
cuted a  deed  for  a  lot  on  which  he  was  living,  to  Mr.  Herr,  and 
left  the  deed  with  his  son-in-law,  Mr.  Large,  who  held  it  until 
November  1st,  1881,  when  Mr.  Large  procured  a  deed  for  the 
same  property  to  be  executed  by  Mr.  Herr  and  his  wife  to  Mrs. 
Ramsey,  the  wife  of  the  debtor.     This  is  called  the  Flemington 
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|)roperty.  Mr.  Large  took  possession  of  both  deeds,  and  placed 
them  in  his  safe  until  the  14th  day  of  October,  1882,  when  he 
lodged  them  with  the  clerk  of  the  county  to  be  recorded.  The 
complainants'  claim  accrued  the  28th  of  September,  1881 ;  this  was 
more  than  two  years  after  the  execution  of  the  deed  to  Mr.  Herr, 
but  more  than  a  month  before  Mr.  Herr  had  executed  a  deed  to 
Mrs.  Ramsey. 

The  prayers  of  the  bill  are  that  the  said  conveyances  may  be 
declared  fraudulent  and  void  as  to  the  complainants,  and  their 
judgment  declared  to  be  a  lien  on  the  lands  therein  described. 

The  defendants,  John  Ramsey  and  his  wife,  answer  jointly 
and  severally.  He  says  that  at  the  time  of  these  conveyances  he 
was  worth  $30,000,  and  that  his  only  purpose  or  intention  was 
to  secure  the  title  of  both  tracts  in  his  wife  for  the  benefit  of 
herself  and  their  children.  They  both  say  that  they  confided 
eu'tirely  to  Mr.  Large,  a  counselor-at-law,  to  complete  the  trans- 
fer of  the  Flemington  property  to  Mrs.  Ramsey,  and  that  they 
both  understood  that  the  rents  of  the  other  belonged  to  her,  with- 
out saying  who  received  them  or  who  rented  the  property.  Mrs. 
Ramsey  was  produced  as  a  witness ;  it  is  worthy  of  note  that 
Mr.  Ramsey  was  not. 

Upon  her  cross-examiuation,  Mrs.  Ramsey  said  that  her  hus- 
band built  a  double  dwelling-house  on  the  Bound  Brook  prop- 
erty soon  after  he  traded  for  it,  and  that  he  paid  for  the  house ; 
that  she  never  learned  what  it  cost ;  that  he  rented  it  and  col- 
lected the  rents ;  and  that  he  gave  her  some  of  the  money  when 
she  asked  him  for  it,  and  gave  her  some  for  household  purposes. 
Mrs.  Ramsey  was  also  examined  respecting  the  transfer  of  the 
title  to  this  property,  before  a  supreme  court  commissioner, 
when  she  said  that  her  husband  told  her  at  the  time  he  traded 
for  the  property,  "  that  he  was  trading  a  great  deal  and  he  was 
afraid  he  might  lose  his  property."  When  examined  about  four 
months  aflerwards,  and  her  attention  was  called  to  what  she  had 
said  before  the  commissioner,  she  said,  "  he  did  not  tell  me  that; 
he  gave  it  to  me  because  it  was  cheap,  he  said."  Mr.  Ramsey 
had  this  property  insured  in  his  own  name.  It  seems  to  me 
impossible  for  Mrs.  Ramsey  to  hold  this  property  at  Bound 
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Brook  as  against  this  judgment.  Her  husband's  exercise  of 
these  unequivocal  acts  of  ownership — such  as  building  on  the 
premises  a  large  and  valuable  dwelling-house  and  paying  there- 
for with  his  own  funds,  renting  the  house  in  his  own  name, 
collecting  the  rents,  and  insuring  the  building — are  such  plain 
indicia  of  fraud  as  to  baffle  all  attempts  of  explanation.  See 
Bump  on  Fraud.  Conv.  90  and  cases  cited. 

As  to  the  Flemington  property,  it  is  claimed  that  the  title 
passed  to  Mrs.  Ramsey  when  the  deed  was  executed  and  left 
with  Mr.  Large,  July  26th,  1879,  and  that  that  being  long  before 
the  creation  of  the  debts  now  sought  to  be  enforced,  protects  that 
property  from  this  judgment.  Let  the  facts  determine  this  point. 
There  was  some  talk  of  transferring  the  title  before  that  time. 
Mrs.  Ramsey  wanted  it  transferred.  Perhaps,  according  to  Mr. 
Large's  testimony,  at  t*he  time  Mrs.  Ramsey  was  ignorant  of 
what  was  done,  yet,  while  this  is  clear,  he  also  says  that  he 
informed  her  of  the  fact  and  said  to  her  that  all  was  right,  with- 
out being  definite  as  to  time.  Mrs.  Ramsey  was  about  starting 
to  the  state  of  Wisconsin,  and  was  induced  to  execute  a  deed  for 
the  Flemington  property  to  Mr.  Herr.  The  deed  was  pre[)ared 
by  Mr.  Large  from  Ramsey  as  grantor  to  Herr  as  grantee,  he 
having  previously  consented  to  act  as  intermediary.  Mr.  Ram- 
sey executed  the  deed  in  Mr.  Large's  office,  and  Mr.  Large  laid 
it  away  until  the  1st  day  of  November,  1881,  two  years  and 
three  months,  when  he  prepared  a  deed  in  the  name  of  H.  B. 
Herr  and  wife  as  grantors  and  Mrs.  Ramsey  as  grantee,  and 
procured  the  former  to  execute  it.  Mr.  Large  then  lays  both 
deeds  in  his  safe,  where  they  remain  until  October  14th,  1882, 
when  he  bands  them  to  the  clerk  of  the  county  to  be  recorded. 
Six  days  after  this  Mr.  Ramsey  makes  an  assignment  for  the 
benefit  of  his  creditors. 

The  debt  on  which  the  complainants'  judgment  rests  was  crea- 
ted September  28th,  1881,  more  than  a  month  before  the  execu- 
tion of  the  deed  by  Mr.  Herr  and  wife. 

There  is  not  a  word  of  instruction  accompanying  the  execution 
of  the  deed  by  Ramsey.  He  signed  it  and  acknowledged  it,  and 
left  it  in  Mr.  Large's  office. 
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Mr.  Large  says  Mr.  Ramsey  "  expressed  a  williDgness  to  do 
it;"  that  Mr.  Herr  was  willing;  that  he  then  prepared  the 
deed ;  Mr.  Ramsey  "  then  executed  the  deed  to  Burdette  Herr 
and  signed  it  in  my  office  and  it  was  laid  away,  and  for  some 
time  I  did  not  see  Mr.  Herr." 

It  is  manifest,  then,  that  Mr.  Ramsey  executed  the  deed  and 
left  it  in  Mr.  Large's  office,  without  one  word  of  instruction  as 
to  the  future  disposition  of  it.  Nowhere  in  the  case  can  I  dis- 
cover anything  that  warrants  me  in  saying  what  Mr.  Ramsey's 
intentions  were  with  respect  to  that  instrument.  There  is  no 
evidence  that  will  carry  me  beyond  this  point.  He  executed 
the  deed,  and  it  was  laid  away.  Counsel  for  the  defendants  says 
that,  in  every  such  case,  it  is  a  question  of  intention,  and  insists 
that  what  transpired  in  Mr.  Large's  office  was  evidence  of  an 
intention  to  deliver  the  deed  to  Mr.  Herr,  which  was  equivalent 
to  a  delivery  to  Mrs.  Ramsey.  Certainly,  such  intention  cannot 
be  inferred  from  anything  that  was  said,  for  not  a  word  is  given 
or  intimated.  Certainly,  no  such  intention  can  be  inferred  from 
anything  that  was  done,  for  nothing  was  done  besides  the  mere 
execution  of  the  deed  and  laying  it  away.  Mr.  Large  says,  "  he 
signed  it  in  my  office,  and  it  was  laid  away."  Since  the  deed 
did  not  tluen  go  to  any  other  destination,  by  the  direction  of 
Ram-sey,  the  strong  presumption  is  that  it  was  laid  away,  and 
that  instructions  were  to  fdllow. 

If  this  view  be  too  narrow,  and  Mr.  Large  was  clothed  with 
authority  to  deliver  the  deed  to  Mr.  Herr,  then  the  fact  is  that 
that  was  not  done,  and  Mr.  Herr  did  not  make  a  conveyance  to 
Mrs.  Ramsey  until  more  than  a  month  after  Ramsey  contracted 
the  debt  in  question.  It  seems  to  me  that  if  Mr.  Ramsey's  real 
purpose  was  to  eifect  an  immediate  transfer  of  the  title  to  his 
wife,  it  was  not  effected  until  Mr.  Herr  had  executed  his  deed 
to  her,  if  then.  If  I  am  right  in  this  view,  then  the  case  of 
Haston  v.  Castner,  4  Stew.  Eq.  697,  must  be  my  guide,  and  I 
must  declare  that  this  land  is  subject  to  the  lien  of  the  judg- 
ment. A  careful  research  has  not  enabled  me  to  find  a  single 
authority  in  this  state  that  will  justify  any  other  conclusion. 

There  is  another  point.     In  the  answer,  it  is  disclosed  that 
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when  the  debt  was  created,  a  note  was  given  to  represent  it,  on 
which  one  J.  N.  Pidcock  was  surety  or  endorser.  Counsel  urge 
that  the  complainants  have  not  shown  that  they  have  exhausted 
their  rights  and  remedies  against  Pidcock,  and  think  that  this  is 
incumbent  on  them  before  they  can  proceed  against  any  rights 
of  the  real  debtor  in  equity.  For  this  view,  he  relies  on  the 
case  of  Wales  v.  Lawrence,  9  Stew.  Eq.  '207.  That  case  is  un- 
doubtedly well  decided.  But,  supposing  the  proof  to  sustain 
the  allegations  in  the  answer  before  me,  I  cannot  find  any 
analogy  in  the  two  cases.  Sureties  and  endorsersare  favored  in 
the  law.  It  is  enough  to  say  that  if  the  judgment  in  this  case 
stood  against  both  Ramsey  and  Pidcock,  and  the  latter  had  paid 
it,  the  statute  would  have  enabled  him  to  use  that  judgment  as 
the  foundation  of  a  proceeding  against  Ramsey  to  re-imburse 
himself.  I  think  there  is  no  ground  upon  which  this  defence 
can  stand. 

I  will  advise  a  decree  declaring  that  Mrs.  Ramsey  holds  the 
title  to  the  Bound  Brook  property,  in  trust  for  Mr.  Ramsey,  and 
that  the  deeds  by  which  the  title  to  the  Flemington  property  was 
transferred  to  her  are  fraudulent  and  void  as  to  the  complain- 
ants, and  that  the  complainants'  judgment  is  a  lien  on  both,  and 
can  be  enforced  against  them.  The  complainants  are  entitled  to 
costs. 

Mr.  J.  N,  Voorhees,  for  appellants. 

Mr.  J.  J.  Bergen  and  Mr.  Alvah  A.  Clark,  for  respondents. 

Per  Curiam. 

This  decree  affirmed,  for  the  reasons  given  by  Vice-Chancellor 
Bird. 

Mr.  Justice  Dixon  delivered  an  oral  dissenting  opinion. 

For  affirmance — The  Chief- Justice,  Knapp,  Magie,  Reed, 
ScuDDER,  Van  Syckel,  Clement — 7. 

For  reversal — Dixon,  Parker,  Paterson,  Whitaker — 4. 
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Frink  v.  Adams. 

Bakton  Frink,  appellant, 

V. 

Israel  S.  Adams,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Frink  v.  Adams,  9  Stew.  Eq. 
J!(S5, 

Mr.  C  G.  Garrison  and  Mr.  Abraham  Browning,  for  appel- 
lant. 

Mr.  H.  L.  Slape  and  Mr.  Peter  L.  Voorhees,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  afiSrmed,  for  the  reasons  given  by 
Vice-Chancellor  Van  Fleet. 


John  F.  Wilson,  appellant, 

V. 

Peter  B.  Randolph  et  al.,  administrators,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Randolph  v.  Wilson,  11  Stew.  Eq.  28. 

Mr.  J.  J.  Bergen,  for  appellant. 

Mr.  W.  B.  Maxson  and  Mr.  R.  V.  Lindahury,  for  respondents. 
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Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by  the 
chancellor. 


Elihu  Howland  et  al.,  appellants, 

V. 

James  A.  Bradley,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancel  lor  Bird, 
whose  conclusions  were  as  follows  : 

The  bill  in  this  case  is  demurred  to  because  the  bill  does  not 
show  that  the  parties  concluded  the  agreement  sought  to  be 
enforced ;  and  because,  if  they  did  conclude  their  agreement,  it 
is  so  imperfect  or  uncertain  as  to  be  incapable  of  execution  by 
the  court. 

The  defendants  signed  and  delivered  to  the  complainant  a 
writing  in  these  words  : 

"  New  Haven,  May  19th,  1880. 
"  In  consideration  of  one  dollar,  the  receipt  of  which  is  hereby  acknowledged, 
we  agree  to  sell  to  James  A.  Bradley,  or  his  assigns,  a  tract  of  land  near  New 
Branch,  New  Jersey,  containing  about  eighty  acres,  for  one  hundred  and  eighty- 
eeven  dollars  and  fifty  cents  per  acre — eight  thousand  dollars  cash,  and  the  bal- 
ance in  three  years ;  said  James  A.  Bradley  to  forfeit  five  hundred  dollars  if 
he  fails  to  take  the  title  in  thirty-five  days  from  date,  provided  William  H. 
Vredenburgh  or  other  competent  lawyers  pronounce  the  title  good." 

The  $500  was  paid  at  the  delivery  of  this  instrument. 

My  judgment  is,  that  there  was  a  completed  contract,  subject, 
of  course,  to  be  rejected  by  Bradley  in  case  the  person  named  or 
referred  to  pronounced  the  title  defective.  In  this  particular,  I 
do  understand  it  comes  within  the  purview  of  the  case  of  Potts  v. 
Whitehead,  5  C.  E.  Gr.  55.  The  parties  distinctly  and  unquali- 
fiedly agreed  to  what  was  written — the  vendors  by  signing  and 
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tleliveriug,  aud  the  vendee  by  accepting  and  paying  his  $500. 
There  were  the  mutual  understanding  and  assent  required  by  the 
law.  The  fact  that  conditions  as  to  time  of  performance  and  as 
to  title  were  introduced,  cannot  possibly  make  any  diflfereuce  on 
this  head. 

The  parties  assented  as  well  to  these  conditions  as  to  every 
other  branch  of  the  contract.  Counsel  for  defendants  insists  that 
there  was  no  unconditional  acceptance  of  the  offer  by  the  com- 
plainant. He  says  that  the  complainant  only  promised  to  pay 
and  accept  the  title  on  condition  that  the  title  was  pronounced 
good  by  Mr.  Vredeuburgh.  Not  so  at  all.  He  overlooks  the 
fact  that  the  condition  is  not  in  the  acceptance,  but  in  the  offer 
which  is  accepted.  The  condition  comes,  not  from  the  complain- 
ant, but  from  the  defendants.  It  might  have  served  either  party 
to  defeat  the  performance  of  the  agreement  had  either  taken 
advantage  of  it;  it  certainly  would  have  availed  the  complain- 
ant. But  the  consequences  which  may  flow  from  such  a  condi- 
tion is  one  thing;  whether  the  instrument  of  which  it  forms  a 
part  may  be  called  an  agreement,  or  bond,  or  deed,  in  the  eye 
of  the  law,  is  quite  a  different  thing. 

I  therefore  pronounce  the  contract  complete. 

But  it  appears  by  the  bill  that  Mr.  V.  did  pronounce  the  title 
defective.  This  fact  is  pressed  in  behalf  of  the  defendants.  It 
should  not  prevail  at  this  time.  The  complainant  did  not  reject 
the  contract  nor  repudiate  his  obligation,  nor  did  the  defendants. 
Th<iy  corresponded  with  each  other  fully  about  the  title.  The 
defendants  suggested  a  modification  of  the  contract,  but  no  more; 
they  went  so  far  as  to  file  a  bill  to  remove  all  defects  of  title, 
aud  while  that  is  pending,  the  complainant,  their  vendee,  files 
his  bill,  and  asks  from  them  so  much  as  they  can  give.  That, 
upon  general  principles,  the  vendee  can  do  this  is  no  longer  ques- 
tioned. Nothing  presents  itself  in  this  case  which  removes  it 
from  the  general  rule.  At  all  events,  under  the  circumstances 
of  the  case,  a  court  of  equity  is  bound  to  consider  whatever  rights 
the  defendants  had,  and  which  they  might  have  exercised  at  one 
time  under  the  agreement ;  that  those  rights  have  been  waived. 

But  it  is  claimed  that  if  the  agreement  was  mutual,  it  cannot 
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be  enforced,  because  of  uncertainty.  It  is  said  the  contract  is 
uncertain  with  respect  to  the  payment  of  interest  on  and  the 
security  to  be  given  for  a  large  part  of  the  purchase-money. 
There  is  not  a  w!;ord  said  about  interest  in  the  writing.  The 
agreement  therein  expressed  requires  the  payment  of  $8,000  on 
the  delivery  of  the  deed,  and  the  balance  of  the  purchase-money 
in  three  years. 

There  never  was  anything  more  plainly  written  than  that. 
The  balance,  which  is  to  be  paid  in  three  years,  does  not,  by  tiie 
terms  of  the  contract,  carry  interest.  That  is  the  agreement. 
The  parties  had  a  right  so  to  agree.  If  the  writing  does  not 
express  the  understanding  of  the  parties,  another  question  is 
presented,  but  not  raised,  as  the  case  now  stands.  Then,  as  to 
security:  The  vendors  have  their  lien — may  still  have  the 
deed.  The  agreement,  respecting  the  payment  of  the  consid- 
eration can  be  made  a  part  of  the  deed.  All  the  world  will 
iiave  notice.  This  court  will  have  jurisdiction,  and  can  enforce 
the  lien. 

I  will  advise  a  decree  overruling  the  demurrer,  with  costs. 

Mr.  William  8.  Gummere,  for  appellants. 
Mr.  William  H.  Vredenburgh,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reaso\a3  given  by 
Vice-Chancelior  Bird. 
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Theodore  De  Witt  et  ux.,  appellants, 

V. 

Saeah  C.  Buckley,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  conclusions  were  as  follows : 

I  shall  not  write  an  opinion  in  this  case,  but  simply  state  my 
concl-usious : 

1.  The  written  contract  entitled  the  complainant  to  a  convey- 
ance of  the  homestead  farm  as  it  was  devised. 

2.  There  is  no  difficulty  in  ascertaining  the  dividing  line 
between  the  two  farms  as  the  testator  intended  to  establish  it. 
First,  let  the  line  of  the  Decker  farm,  as  fixed  by  the  deed  of 
1836,  be  ascertained,  and  then  let  the  addition  be  made  to  the 
homestead  farm  from  the  Decker  farm,  which  the  testator  directs, 
and  when  that  is  done,  the  dividing  line  between  the  two  farms, 
as  the  testator  located  it,  is  established.  The  deed  of  1836  not 
only  furnishes  the  most  reliable  evidence  of  the  dividing  line 
between  the  farms,  but,  as  the  case  now  stands,  it  furnishes  the 
only  evidence  on  that  subject  which  can  be  considered  at  all 
trustworthy. 

3.  It  is  undisputed  that  the  parties  made  a  contract  to  divide 
the  farms  by  a  straight  line.  The  dispute  is  as  to  the  terms  of 
the  contract.  The  complainant  says  the  line  was  to  be  so  ruu  as 
to  give  each  party  the  same  amount  of  laud,  in  quantity  and 
quality,  as  he  or  she  was  entitled  to  under  the  written  contract, 
while  the  defendant  says  the  line  was  to  be  straightened,  regard- 
less of  its  effects  upon  the  rights  of  parties  under  the  written 
contract,  in  increasing  or  diminishing  the  quantity  of  land  to 
which  they  were  entitled,  and  that  after  the  line  by  which  the 
farm  was  conveyed  to  the  complainant  was  located  by  him,  its 
location,  with  the  monuments  on  it,  was  fully  explained  to  the 
complainant,  and  after  being  fully  informed  where   it  ran  she 
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assented  to  it.  The  preponderance  of  the  evidence  is,  in  ray 
judgment,  decidedly  against  the  defendant  on  both  points.  In 
the  first  place,  I  think  it  is  highly  improbable  that  any  person 
possessing  selfishness  enough  to  appreciate  his  rights,  and  clearly 
understanding  what  he  was  doing,  would  make  a  contract  of  the 
character  set  up  by  the  defendant.  It  was,  in  substance,  a  license 
to  the  defendant  to  locate  the  line  wherever  his  interest  or  his 
greed  might  dictate ;  and  in  the  second  place,  the  decided  weight 
of  the  evidence  is  in  favor  of  a  contract  requiring  the  new  line 
to  be  so  located  as  to  effect  a  fair  and  just  division  of  the  lands 
between  the  parties.  Reciprocity  and  equality  are  the  distin- 
guishing characteristics  of  the  written  contract.  The  evidence 
on  the  part  of  the  defendant  is  extremely  vague  and  unsatisfac- 
tory; neither  the  defendant  nor  his  chief  witness  seems  to  have 
anything  like  a  clear,  strong  and  certain  recollection  of  what  was 
said  on  any  of  the  occasions  when  it  is  said  the  terms  of  the 
contract  were  under  discussion.  There  is  no  evidence  whatever, 
that  the  defendant,  after  the  line  was  located  by  him,  ever 
explained  its  location  to  the  complainant,  so  that  she  understood, 
if  she  consented  to  it,  she  would  surrender  to  him  five  acres  or 
more  of  the  land  she  was  entitled  to  under  the  written  contract. 
It  is  an  undisputed  fact  in  the  case  that  his  division  was  made 
without  the  slightest  attempt  to  ascertain  the  location  of  the  line 
between  the  farms,  as  established  by  the  testator.  He  seems  to 
have  made  it  arbitrarily,  and  put  it  where  he  wanted  it,  without 
regard  to  the  complainant's  rights.  The  deed  was  read  to  the 
complainant  before  the  contract  was  executed,  but  a  simple  read- 
ing of  the  description  of  the  land  to  be  conveyed,  without  expla- 
nation or  comment,  gave  her  no  information  whatever.  When 
tlie  relation  of  the  parties  is  considered,  and  it  is  seen  that,  all 
through  the  transaction  under  consideration,  the  complainant 
dealt  with  the  defendant  under  the  belief  that  she  might  safely 
repose  the  utmost  confidence  in  his  integrity  and  sense  of  justice, 
the  fact  that  the  defendant  simply  permitted  the  deed  to  be  read, 
without  pointing  out  to  the  complainant  that  she  was  giving  him 
a  great  deal  more  than  she  was  receiving  in  return,  I  think  must 
be  regarded  as  furnishing  very  cogent  evidence  that  the  defend- 
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aut  was  eutirely  willing  that  she  should  accept  his  deed  without 
uuderstauding,  fully,  what  she  was  yielding. 

4.  The  complainant  is  entitled  to  a  decree  requiring  the  line 
between  the  farms  to  be  located  in  conformity  to  the  contract — 
that  is  to  say,  that  a  new  line,  as  nearly  straight  as  is  practicable 
under  the  circumstances,  shall  be  established,  and  that  it  shall 
be  so  located  as  to  give  each  party,  as  near  as  may  be,  the  same 
amount  of  laud,  in  quantity  and  quality,  as  they  were  entitled 
to  under  the  written  contract.  If  the  parties  cannot  agree  upon 
the  line,  the  court  will  appoint  a  surveyor  to  locate  it. 

The  complainant  is  entitled  to  costs. 

Mr.  Frederick  W.  Stevens,  for  appellants. 

3Ir.  Lewis  Cochran  and  Mr.  Lewis  J.  Martin,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
Yice-Chancellor  Van  Fleet. 


Louis  Eisberg  et  al.,  appellants, 


Charles  S.  Shultz  et  al.,  respondents. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Shultz  v.  Sanders,  11  Stew. 
Fq.  154-. 

Mr.  Isaac  S.  Taylor,  for  appellants. 

This  appeal  brings  up  the  question  whether,  in  a  case  in  which 
there  are  infant  defendants,  unrepresented,  except  by  the  formal 
entry  of  appearance  by  guardian  ad  litem,  appointed  jpro  forma, 
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a  valid  ex  parte  decree  of  foreclosure  and  sale  can  be  made 
against  them,  no  proof  having  been  taken  as  to  the  allegation  oj 
the  bill  that  the  mortgage  debt  was  due  by  reason  of  the  breach  of 
a  special  condition  of  the  mortgage  (the  debt  not  being  due  unless 
by  such  breach),  and  whether  tlie  purchasers  at  the  sale  under 
such  decree  (who  show  that,  in  fact,  the  mortgage  debt  was  not 
due),  may  object  to  and  decline  the  title. 

I.  It  is  not  only  a  general  rule,  as  stated  in  the  opinion,  that 
a  suitor  who  seeks  relief  against  au  infant  defendant  must  prove 
his  whole  case,  but  it  is  an  inflexible  one.  There  can  be  no  valid 
decree  against  infants  by  default,  or  even  by  admissions  of  their 
guardian  ad  litem.  1  Dan.  Ch.  Pr.  170;  2  Barb.  Ch.  Pr.  210. 
And  the  evidence  binding  infants  must  be  preserved  in  the  record. 
"No  presumption  can  be  indulged  that  such  proof  was  made, 
unless  it  is  shown  by  the  record."  Chaflin  v.  Kimball,  23  III. 
86;  Tibbs  v.  Allen,  27  III.  119;  Rhoads  v.  Bhoads,  43  III.  239. 

II.  The  master  must  inquire  into  the  truth  of  the  allegations 
of  the  bill.  James  v.  James,  4-  Paige  119.  And  our  rule  of 
court  (No.  65)  imperatively  requires  this,  and  also  that  the  com- 
plainant shall  prove  his  demand  before  the  master. 

Rules  of  court  have  the  force  of  law  as  applied  to  the  rights 
of  parties,  and  are  a  part  of  the  law,  and  must  be  strictly  adhered 
to  by  the  court,  as  well  as  by  the  parties  litigant.  Ogden  v.  Rob- 
ertson, 3  Gr.  124;  David  v.  Ins.  Co.,  9  Iowa  45 ;  Walker  v. 
DuOross,  18  La.  Ann.  703. 

III.  We  submit  that  foreclosures  against  infants  are  to  be 
viewed  in  the  light  of  statutory  proceedings ;  and  in  statutory 
proceedings  against  infants  and  others  under  disabilities,  every 
substantial  requirement  of  the  law  must  be  complied  with.  Still- 
well  V.  Swarthout,  81 N.  Y.  114;  Matter  of  Valentine,  72  N.  Y.  184. 

IV.  Absence  of  proof  against  infants  is  fatal  to  a  decree 
against  them,  and  they  may  successfully  attack  it,  and  disturb 
the  possession  of  the  purchaser  thereunder.  Bank  of  U.  S.  v. 
Bitchie,  8  Pet.  128  {144)',  ^arle  v.  TuHon,  26  Md.  23 ;  Fox  v. 
Reynolds,  50  Md.  664  {671). 

If  it  become  apparent  to  the  court,  from  the  face  of  the  pro- 
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ceedings  or  otherwise,  that  the  rights  of  minors  have  been  ille- 
gally invaded,  the  court  will,  on  its  own  motion,  set  aside  the 
sale,  without  waiting  to  be  invoked  so  to  do.  Rorer  on  Jud. 
Sales  §  4S8  {M  ed.  §  584). 

It  is  apparent  that  the  decree  in  question  was  obtained  by  a 
surprise,  not  to  say  deception,  of  the  court,  unintentional  and 
inadvertent  though  it  may  have  been. 

It  is  impossible  that  the  decree  would  have  been  made  if  the 
court's  attention  had  been  directed  to  the  status  of  the  case. 
There  can  be  no  other  presumption  in  the  face  of  this  record. 

Any  surprise  of  the  court  is  sufficient  to  warrant  the  treatment 
of  the  decree  as  fraudulent.  McPherson  on  Infants  JiSO  ;  Rals- 
ton V.  Lahee,  8  Iowa  17  (25) ;  Richmond  v.  Tayleur,  1  P.  Wms. 
735. 

VI.  But  if  there  is  any  doubt  as  to  whether  or  not,  strictly 
speaking,  the  case  shows  fraudulent  dealing  with  or  surprise  of 
the  court,  or  if  there  shall  be  a  negative  opinion  on  that  point, 
the  claim  may  certainly  be  well  made  that  it  should  be  governed 
by  the  principle  so  delicately  yet  firmly  stated  in  White  v.  Tom- 
mey,  i  H.  L.  C.  334,;  Brock  v.  Rice,  27  Gratt.  815. 

VII.  A  mortgage  cannot  be  foreclosed  until  it  is  due  or  there 
Jias  been  a  breach  of  some  condition.  Maryott  v.  Renton,  6  C. 
E.  Gr.  381 ;  Miller  v.  Graven,  2  Duv.  246  ;  Eitelgeorge  v.  Bdg. 
Assn.,  69  Mo.  52. 

Nor  can  any  eifectual  sale  be  made  under  a  power  or  by  decree 
of  court  in  a  foreclosure  suit  until  the  occurrence  of  the  event,  on 
the  happening  of  which  a  sale  or  foreclosure  is  authorized.  2 
Jones  on  Mort.  §  1174- 

VIII.  The  question  is  here  suggested  whether  the  decree  waa 
not  coram  nan  judice,  as  being  made  to  accomplish  a  purpose  not 
sanctioned  by  law,  viz.,  the  foreclosure  of  a  mortgage  which  was 
not  due,  and  no  condition  of  which  had  been  broken.  Freeman 
on  Void  Jud.  Sales  31. 

IX.  Purchasers  have  a  right  to  relief  upon  showing  material, 
substantial  error.    1  Dan.  Oh.  Pr.  168  ;  Lechmere  v.  Brasier,  2  J. 
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&  W.  287 ;  Calvert  v.  Godfrey,  6  Beav.  97;  Earle  v.  Turton,  3& 
Md.  oJ/,;  Fox  V.  Reynolds,  50  Md.  564- ;  and  see  KoUer  v.  Koh- 
ler,  2  Edw.  Ch.  69. 

X.  In  respectful  review  of  the  opinion,  we  submit : 

(a.)  The  principle  cited  from  Borer  4^1,  in  regard  to  fully- 
completed  sales,  is  of  no  higher  authority  than  the  equally  well- 
recognized  one  which  is  stated  by  the  same  author  in  section 
438,  viz.,  that  when  it  appears  to  the  court,  from  the  face  of  the 
proceedings,  that  the  rights  of  minors  have  been  illegally  in- 
vaded, the  court  will,  even  on  its  own  motion,  set  sales  aside. 
Surely,  the  court  should  not  place  the  sanctity  of  ex  parte  de- 
crees {Car-ew  v.  Johnson,  2  Soh.  &  Lef.  *300)  above  the  sanctity 
of  infants'  rights  and  infants'  titles,  especially  where  such  decrees 
are  taken  in  palpable  violation  of  law. 

(6.)  The  case  of  Nichols  v.  Dissler,  2  Vr.  4^1,  cited  by  the 
vice-chancellor,  is  an  authority  only  upon  the  point  that  parol 
proof  of  j)ayment  of  the  debt  before  the  sale,  cannot  defeat  the 
purchaser's  title,  and  in  that  case,  nineteen  years  had  elapsed  after 
sale.  The  judgment  remained  unsatisfied,  and  the  only  proof 
of  payment  was  the  plaintiff's  own  evidence. 

(c.)  Looking  for  redress  to  the  person  who  got  the  money  for 
the  land  (which  is  the  only  redress  wliich  the  opinion  indicates 
these  infants  could  have),  might  be  inadequate  relief.  It  would 
be  very  imperfect  relief,  if  they  could  nut  be  restored  to  the 
property  which  had  been  improperly  and  irregularly  taken  from 
them.     Bank  v.  Riiohie,  8  Pet.,  supra. 

{d.)  As  to  McCahill  v.  Equitable  Life  Assui'ance  Society,  11 
C.  E.  Gr.  531.  If  the  case  in  hand  is  one  of  surprise,  or  inad- 
vertent misleading  of  the  court,  as  has  been  heretofore  argued,  it 
is  clearly  outside  of  the  holding  in  the  McCahill  case,  on  the 
ground  of  fraud.  There  the  absent  defendant  was  an  adult, 
under  no  disability,  and  the  defect  relied  upon  was  cured  by  the 
chancellor's  adjudication  under  the  statute. 

XL  Purchasers  are  entitled  to  protection,  and  the  court  will 
not  force  doubtful  titles  upon  them.  It  is  important,  in  order 
to  obtain  fair  prices  for  property  at  judicial  sales,  that  bidders 
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should  understand  this.  Rogers  v.  McLean,  10  Abb,  Fr.  306, 
31  Barb.  306;  Jordan  v.  Polllon,  77  N.  Y.  518  ;  Argal  v.  Ray- 
nor,  20  Hun  267 ;  Lowes  v.  Lush,  llf,  Ves.,  Jr.,  5^8. 

Not  even  where  there  is  a  "  strong  inclination  of  opinion  "  that 
good  title  can  be  made.     Price  v.  Strange,  6  Madd.  lOIf.. 

The  title  must  be  marketable.    Stapylton  v.  Soott,  16  Ves.  272. 

These  purchasers  could  not,  under  the  proffered  title,  compel 
specific  performance,  unless  the  contract  was  a  qualified  one,  det- 
rimental to  them.     Sioain  v.  Insurance  Co.,  54-  Rcl-  St.  4o9. 

XII.  As  to  costs  &c.  The  purchasers  will  be  discharged,  with 
their  costs  and  expenses  and  return  of  deposit.  2  Dan.  Ch.  Pr. 
1276;  Galvert  v.  Godfrey,  6  Beav.  107;  People  v.  0.  B.  of  Bro- 
kers, 92  N.  Y.98;  2  Jones  on  Mort.  §  wls ;  Rogers  v.  Mc- 
Lean, 31  Barb.  306 ;   Conover  v.  Walling,  2  McCart.  173. 

These  purchasers  seek  safety  only,  and  will  be  better  satisfied 
with  affirmance  than  reversal  of  the  order  appealed  from,  pro- 
vided safety  be  unequivocally  and  fully  assured. 

Mr.  John  C.  Besson,  for  respondents. 

I.  It  is  settled  that  a  purchaser  at  a  sheriff's  sale,  under  a  de- 
cree of  the  court  of  chancery,  is  a  stranger  to  the  cause. 

II.  That  the  objections  he  may  raise  to  the  proceedings  in  the 
cause  are  considered  in  the  nature  of  a  collateral  attack. 

III.  The  decision  of  a  domestic  court  of  general  jurisdiction, 
acting  within  the  scope  of  its  powers,  cannot  be  challenged  col- 
laterally, and  such  decision  definitely  binds  all  parties  embraced 
in  it,  unless,  on  objection  made  to  such  court  itself,  or  in  a  direct 
course  of  appellate  procedure.  See  JP'ittenger  v.  Pittenger,  2  Gr. 
Ch  156,  166,  167. 

It  is  conceded  that  no  decree  will  ordinarily  be  made  by  the 
court  of  chancery  of  this  state  against  an  infant,  except  upon 
proof  of  the  facts  alleged  which  warrant  the  decree.  Mills  v. 
Dennis,  3  Johns.  Ch.  368 ;  Holden  v.  Hearn,  1  Beav.  4^6 ; 
Bowers  v.  Smith,  10  Paige  193. 

IV.  A  sale  of  land  made  under  a  decree  in  chancery  vests  a 
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good  title  in  the  purchaser,  although  the  decree  is  subsequently 
reversed.     Doe  v.  Swiggett,  5  Blackf.  318. 

If  a  court  has  jurisdiction,  no  error  or  irregularity  in  the  mode 
of  its  exercise  can  affect  the  purchaser's  title  under  a  judicial  sale. 
Walker  v.  Morris,  IJf  Ga.  323. 

A  purchaser  of  land  under  a  decree  will  be  protected  against 
the  legal  claim  of  one  who  was  a  party  to  a  decree  by  himself  or 
his  guardian.     Sinclair  v.  Williams,  8  Ired.  [N.  C.)  Eq.  S35. 

V.  Judicial  acts  are  obligatory  on  infants  unless  they  avoid  them 
by  direct  process,  and  an  infant  is  estopped  from  gainsaying  the 
record  where  its  effects  are  brought  to  bear  upon  him  in  any 
other  controversy.  Beeler  v.  Bullitt,  3  A.  K.  Marsh.  280  ;  Wall 
V.  Bushhy,  1  Bro.  C.  C.  4,84,. 

It  was  the  ancient  practice — and  does  not  appear  to  have  been 
changed  in  New  Jersey — that  no  decree  should  be  made  against 
an  infant  in  the  foreclosure  of  a  mortgage  without  giving  him  a 
day  (usually  six  months)  after  he  came  of  age,  to  show  cause 
against  it.     2  Vern.  232,  3^2  ;  2  P.  Wms.  4,03. 

But  though  in  the  case  of  a  foreclosure  of  a  mortgage,  the  in- 
fant has  six  months  to  show  cause,  yet  he  cannot  then  be  per- 
mitted to  unravel  the  accounts,  nor  will  he  be  entitled  to  redeem 
the  mortgage  by  paying  what  is  reported  due.  He  is  only  en- 
titled to  show  error  in  the  decree ;  and  this  was  declared  to  be 
the  settled  rule  by  Lord  Talbot  in  Mallach  v.  Gallon,  3  P.  Wins. 
352. 

If,  however,  instead  of  foreclosing  the  mortgage  against  the 
infant  heir  of  the  mortgagor,  and  thereby  giving  him  a  day  after 
he  becomes  of  age  it  be  decreed  that  the  lands  be  sold  to  pay  the 
mortgage  debt,  the  sale  will  bind  the  infant.  Booth  v.  Rich,  1 
Vern.  295;  2  Kent's  Com.  245;  Walsh  v.  Walsh,  116  Mass.  377 ; 
White  V.  Albertson,  3  Dev.  242  ;  see  EweWs  Leading  Cases  236, 
note;  Webb  v.  Pell,  3  Paige  368 ;  Dexter  v.  Arnold,  5  Mas. 
311 ;  Broom's  Legal  Max.  945. 

I  think  I  have  shown,  by  authority,  that  a  final  decree  of  a 
court  of  general  jurisdiction  against  infants  has  the  same  binding 
force  against  them  as  it  has  against  adults — that  is,  it  is  valid 
until  reversed  by  direct  procedure  for  that  purpose. 
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And  this  case  comes  clearly  within  the  rule  laid  down  in  Mc- 
Cahill  V.  The  Equitable  Life  Assurance  Society,  11  C.  E.  Gr.  531, 

An  infant  defendant  is  as  much  bound  by  a  decree  in  chancery 
as  a  person  of  full  age.  He  will  not  be  permitted  to  dispute  it 
unless  upon  the  same  grounds  as  an  adult  might  have  disputed 
it.     2  Barb.  Ch.  Pr.  211  ch.  5  §  ^. 

Per  Cubiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
Yice-Chancellor  Van  Fleet. 


David  Jones's  executors,  appellants, 

V. 

The  Newaek  Savings  Institution,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Newark  Sav.  Inst.  v.  Jones,  10  Stew.  Eq.  44^- 

Mr.  Jos.  Gross,  Jr.,  for  appellants. 

3Ir.  Geo.  W.  Hubbell,  for  respondent. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by  the 
chancellor. 
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Stephen  Morris  et  al. 

V. 

The  Baltimore  and  Ohio  Telegraph  Company. 

A  telegraph  company  erected  their  poles  on  complainant's  land  without  any 
authority  whatever.  The  complainant,  after  consultation  with  his  counsel, 
took  down  the  poles  and  filled  up  the  holes  in  the  ground,  and  instructed  his 
counsel  to  apply  for  an  injunction  to  prevent  the  company  from  again  erect- 
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ing  their  poles  on  his  land  without  compensating  him  therefor.  A  lawyer, 
•who  afterwards  signed  the  bill  as  counsel,  but  who  was  not  at  that  time  com- 
plainant's counsel,  although  he  had  undertaken,  at  the  request  of  complain- 
ant's solicitor,  to  ascertain  the  company's  corporate  name,  was  informed  by 
the  company's  counsel,  whom  he  casually  met,  that  the  company  would  not 
again  erect  their  poles  on  complainant's  lands,  but  would  probably  select 
another  route,  which  they  eventually  did.  This  information,  however,  was 
not  communicated  to  complainant  or  his  solicitor.  Complainant  filed  his  bill 
and  obtained  an  injunction,  after  which  the  cause  went  to  final  hearing. — Held, 
that  the  complainant,  having  filed  his  bill  in  good  faith,  was  entitled  to  costs. 


Bill  for  injunction.    On  final  hearing  on  pleadings  and  proofs. 
Mr.  F.  C.  Woolman,  for  complainants. 
3Ir.  B.  S.  Woodruff,  for  defendant. 

The  Chancellor. 

The  defendant  erected  its  telegraph  poles  on  the  complainants' 
land  in  Camden  county,  without  any  right,  authority  or  consent 
to  do  so.  Mr.  Morris,  one  of  the  complainants,  learned  on 
Saturday  that  the  defendant  had  set  up  the  poles.  Late  in  the 
afternoon  of  that  day  he  consulted  Mr.  Woolman,  his  solicitor, 
with  a  view  to  restraining  the  defendant  from  using  the  land  for 
its  line  until  it  should  have  compensated  him  therefor.  The 
result  of  the  interview  was  a  determination  on  his  part  to  take 
down  the  poles  and  apply  for  an  injunction.  He  caused  them 
to  be  taken  down  and  the  holes  in  which  the  defendant's  work- 
men had  set  them  to  be  filled  up.  This  was  done  between  Sat- 
urday evening  and  the  next  Monday  morning.  On  the  latter 
day  Mr.  Dayton,  who  afterwards  signed  the  bill  as  counsel  (the 
solicitor  not  being  then  a  counselor-at-law),  was  requested  by 
Mr.  Woolman  to  send  to  the  secretary  of  state  a  telegram  which 
he,  Mr.  Woolman,  had  written,  inquiring  what  the  corporate 
name  of  the  defendant  was.  Mr.  Dayton  undertook  to  do  so, 
but  on  his  way  to  the  telegraph  office  happened  to  meet  Mr. 
Miller,  the  defendant's  counsel,  of  whom  he  made  the  inquiry. 
Mr.  Miller  asked  for  his  reason  for  making  it,  and  he  replied 
that  he  was  going  to  get  an  injunction  against  the  defendant  to 


11  Stew.]  MAY  TERM,  1884.  303 

Morris  v.  Baltimore  and  Ohio  Telegraph  Co. 

restrain  it  from  erecting  its  poles  upon  the  complainant's  land, 
to  which  Mr.  Miller  rejoined  that  that  was  not  necessary ;  that 
the  complainants  had  already  taken  down  the  poles  and  filled 
up  the  holes.  Mr.  Dayton  then  said,  "  Yes,  but  I  don't  want 
you  to  put  them  up  any  more."  Mr.  Miller  answered  that  he 
represented  the  defendant  as  its  counsel;  that  an  injunction  was 
not  necessary ;  that  the  defendant  would  not  do  anything  in  the 
matter  until  it  was  entirely  arranged  satisfactorily  to  the  com- 
plainants, and  also  said  that  the  defendant  contemplated  taking 
a  new  route,  and  if  it  did,  that  would  avoid  all  the  difficulty. 
The  bill  was  filed  on  Wednesday  following  and  the  injunction 
issued.  The  defendant  changed  its  route  so  as  to  avoid  going 
on  the  complainant's  land.  The  cause  has  gone  to  final  hearing, 
and  the  only  question  between  the  parties  is  as  to  the  costs. 
The  defendants  urge  that  when  the  complainants  filed  their  bill 
they  had  an  assurance  from  the  defendant's  counsel  that  the  de- 
fendant would  not  seek  to  replace  the  poles  without  their  con- 
sent, and  it  insists  that  therefore  there  was  no  necessity  for  the 
suit.  But  the  defendant  had,  without  any  right  or  authority,  in- 
vaded the  complainants'  premises  and  set  up  its  poles  there. 
The  answer,  indeed,  alleges  that  it  had  the  permission  of  the 
complainants'  tenant  of  the  property,  but  this  is  disproved.  The 
poles  were  not  taken  down  by  the  defendant  but  by  Mr.  Morris. 
Mr.  Dayton  was  not  the  complainants'  counsel  at  the  time  of  his 
conversation  with  Mr.  Miller,  and  he  did  not  communicate  the 
assurance  which  Mr.  Miller  had  given  him  either  to  the  com- 
plainants or  to  Mr.  Woolman,  nor  make  any  mention  of  the 
conversation  between  him  and  Mr.  Miller,  but  merely  gave  Mr. 
Woolman  the  name  of  the  defendant  as  given  to  him  by  Mr. 
Miller,  so  that  neither  the  complainants  nor  their  solicitor  knew 
anything  about  the  assurance  when  the  injunction  was  obtained. 
It  appears,  it  may  be  stated,  that  the  next  morning  after  the 
poles  were  taken  down,  the  employees  of  the  defendant  remarked, 
on  finding  that  they  were  down,  that  they  could  easily  put  them 
up  again.  Mr.  Morris,  however,  was  not  so  informed  before 
the  bill  was  filed.  Under  the  circumstances,  the  complainants 
(who  acted  in  entire  good  faith)  are  entitled  to  costs. 
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Elliston  p.  Morris 
The  Sea  Girt  Land  Improvement  Company. 

The  defendants  sold  certain  lots  to  complainant  and  others,  adjoining  a  park 
of  about  twenty  acres,  laid  out  and  dedicated  by  them,  the  deeds  thereof  con- 
ferring on  the  lot-owners  "  the  free  use  and  enjoyment  of  the  park  in  common 
with  other  lots  at  Sea  Girt,  and  a  passageway  therein  for  foot  passengers  only, 
forever ; "  afterwards  the  complainant  was,  by  deed,  given  "  the  full  right  and 
privilege  to  have  and  use  a  carriageway  *  *  *  to  and  from  the  rear  of 
his  lots  *  *  *  into  and  through  the  park."  The  complainant  has  built 
upon  and  graded  and  improved  his  lots. — Held,  that,  on  his  application,  the 
defendants  should  be  perpetually  enjoined  from  opening  a  highway  across  the 
park  and  from  destroying  the  trees  and  shrubbery  therein,  and  from  laying  it 
out  into  building  lots  and  selling  them. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  P.  L.  Voorhees,  for  complainant. 
Mr.  A.  G.  Richey,  for  defendant. 

Note. — Where  a  dedication  of  a  park  is  made  by  a  town  or  city,  it  ennres 
to  the  benefit  of  all  who  are  at  the  time  or  may  afterwards  become  citizens 
thereof.  It  cannot  be  revoked  by  the  city,  and  any  attempt  to  revoke  it,  as  by 
a  sale  of  the  land,  may  be  enjoined  by  an  adjoining  lot-owner,  Macon  v.  Frank' 
lin,  12  Ga.  239;  Pomeroy  v.  Mills,  S  Vt.  279;  State  v.  Woodward,  23  Vt.  92, 
Hoadley  v.  San  Francisco,  50  Cal.  265 ;  Baton  Rouge  v.  Bird,  21  La.  Ann.  244- ; 
see  McCliesney  v.  People,  99  III.  216 ;  Spring  Garden  v.  Northern  Liberties,  1 
Whart.  25  ;  Mowry  v.  Providence,  10  B.  L  52  ;  Atty.-Gen.  v.  Goderich,  5  Grant's 
Oh.  402 ;  nor  can  such  corporation  use  the  park  for  any  purpose,  although 
such  purpose  be  public,  inconsistent  with  tie  original  dedication,  Atty.-Gen.  v. 
b'ovihampton,  1  Giff.  363  ;  Com.  v.  Alburger,  1  Whdrt.  4^9 ;  Wellington  v.  Peti- 
tioners, 16  Pick.  87 ;  Harris  v.  Taylor,  58  Tex.  690 ;  Dummer  v.  Jersey  Oity, 
Spen.  86;  Lebanon  v.  Gomrs.,  9  Ohio  80;  se«  Campbell  Co.  v.  Nevrport,  12  B. 
Mem.  538;  Lamar  Co.  v.  Clemmts,  49  Tex.  347;  State  v.  Trask,  6  Vt.  365; 
Euber  v.  Gazley,  18  Ohio  18;  Biggs  v.  Detroit,  27  Mich.  262;  State  v.  Atkin- 
son, S4  Vt.  448;  Daniels  v.  Wilson,  27  Wis.  492;  Beid  v.  Edina,  73  Mo.  S9S; 
Williama  v.  First  Presb.  Soc,  1  Ohio  St.  478  ;  Simplot  v.  Dubuque,  49  Iowa  6S0; 
nor  can  such  park  be  sold  under  execution  against  the  town,  President  4te.  ▼. 
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The  Chancellor. 

The  bill  is  filed  to  restrain  the  defendant,  the  complainant's 
grantor,  from  opening  any  streets  or  avenues  through  what  is 
known  as  Crescent  Park  (a  plot  of  about  twenty  acres,  dedicated 
by  the  defendant  to  public  use  for  a  park)  at  Sea  Girt,  or  using 
the  park  or  any  part  thereof  as  a  public  highway ;  and  from 
cutting  and  removing  any  timber,  trees  or -shrubs  growing  or 
being  in  or  upon  that  park,  and  from  in  any  way  destroying, 
defacing,  marring  or  impairing  the  park  or  any  part  of  it,  and 
from  using  it  or  any  part  of  it  for  any  purpose  inconsistent  with 
its  use  as  a  park  or  pleasure-ground.  No  question  is  made  either 
as  to  the  dedication  of  the  park  or  the  use  to  which  it  was  dedi- 
cated, but  the  complainant's  statements  on  that  subject  in  his  bill 
are  admitted  to  be  true.  The  bill  was  filed  by  Hibberd  Yarnall 
and  the  complainant,  EUiston  P.  Morris,  as  owners  of  different 
lots  adjoining  tiie  park.  Mr.  Yarnall  died,  and  it  was  ordered 
that  the  suit  proceed  in  the  name  of  Mr.  Morris.  In  1875,  the 
defendant  conveyed  to  the  latter  two  lots  of  land  at  Sea  Girt, 
each  fifty  feet  front  on  the  street  or  avenue  then  called  Atlantic 
Boulevard  (then  of  the  width  of  one  hundred  and  fifty  feet)  by 
two  hundred  feet  in  depth  to  the  before-mentioned  park.     By  the 

Indianapolis,  12  Ind.  620  ;  Plaquemines  v.  Foulhouze,  30  La.  Ann.  64  ;  McKnight 
V.  Grant,  Id.  361 ;  Ransom  v.  Boal,  29  Iowa  68;  Alton  v.  III.  Trans.  Co.,  12 
m.  38. 

It  may  be  enclosed  by  the  public  authorities,  Langley  v.  GalUpolis,  2  Ohio  St. 
107.    See  Hutchinson  v.  Pratt,  11  Vt.  402. 

Where  lands  are  dedicated  by  an  individual,  as  a  public  square  or  park,  a 
land-owner,  whose  premises  front  thereon,  may  enjoin  the  use  of  it  for  a  dif- 
ferent purpose,  as  erecting  private  buildings  thereon,  Provm  v.  Manning,  6 
Ohio  129;  Fisher  v.  Beard,  32  Iowa  346,  40  Iowa  625 ;  Waiertovm  v.  Oowen,  4 
Paige  510;  Tulk  v.  Mozhay,  11  Beav.  571;  Cady  v.  Conger,  19  N.  Y.  256; 
Oswald  V.  Orenet,  22  Tex.  94;  Lamar  Co.  v.  Clements,  49  Tex.  347;  Huber  v. 
Gazley,  18  Ohio  18 ;  Hills  v.  Miller,  3  Paige  254 ;  Carter  v.  Portland,  4  Or  eg. 
339  ;  or  public  buildings,  Princeville  v.  Auten,  77  III.  325 ;  Comrs.  v.  Lathrop, 
9  Kan.  453  ;  see  Com.  v.  Bowman,  3  Pa.  St.  202  ;  Baird  v.  Eice,  63  Pa.  St.  489; 
Westfall  v.  Hunt,  8  Ind.  174;  or  continuing  buildings  illegally  erected  thereon, 
Rankin  v.  Huskisson,  4  Sim.  13 ;  or  the  oflScers  of  the  town  may  remove  such 
buildings,  Rung  v.  Shoneberger,  2  Watts  23 ;  or  enjoin  their  erection,  C(mi.  y. 
Rush,  14  Pa.  St.  186  ;  or  maintain  case  therefor,  Abbott  v.  Mills,  3  Vt.  521. 
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deed,  the  righit  is  given  to  the  "free  use  and  enjoyment  of  the  park 
in  common  with  other  lots  at  Sea  Girt,  and  to  a  passageway 
therein  for  foot  passengers  only,  forever."  Mr.  Morris  built  an 
expensive  house  upon  his  lots,  and  has  expended  a  considerable 
sum  of  money  in  grading  and  improving  them.  After  he  had 
built  his  house  the  defendant,  with  his  consent,  changed  the  plan 
of  laying  out  its  property  but  not  affecting  the  park.  The  altera- 
tion involved  the  narrowing  of  Atlantic  Boulevard  (now  called 
Atlantic  avenue)  fifty  feet,  for  the  benefit  of  the  defendant,  so  as  to 
render  it  less  expensive  to  keep  in  repair.  The  fifty  feet  in  front 
of  the  complainant's  lots  were  to  be  given  to  him,  and  among  the 
other  considerations  for  his  consent  to  the  change  was  the  provision 
that  he  should  have  the  right  to  a  carriageway  instead  of  a  foot- 
way into  the  park.  The  fifty  feet  were  conveyed  to  him  accord- 
ingly by  a  deed  from  the  defendant  in  1879,  by  which  there  was 
granted  to  him  and  his  heirs  and  assigns  forever,  the  "full  right 
and  privilege  to  have  and  use  a  carriageway  or  a  way  on  which 
to  drive  and  use  carriages  and  vehicles,  along  and  upon,  to  and 
from  the  rear  of  his  lots  or  either  of  them  into  and  through  the 
park."  The  bill  states  that  the  defendant  has  resolved  to  destroy 
the  park  and  lay  it  out  in  streets  and  avenues  and  building  lots. 

An  adjacent  lot-owner  may  enjoin  the  sale  of  a  portion  thereof  for  another 
purpose,  Gomrs.  v.  Lathrop,  9  Kan.  453 ;  Rutherford  v.  Taylor,  38  Mo.  315 ; 
Covington  v.  McNickle,  18  B.  Mon.  262 ;  see  Ohapman  v.  Gordon,  29  Qa.  250 ; 
Boyce  v.  Kalbaugh,  47  Md.  334;  Cass  Co.  v.  Banks,  47  Mich.  467 ,-  Still  v.  Lan- 
singburgh  Trustees,  16  Barb.  107  ;  or  a  lease  thereof  to  private  individuals,  Le 
Clerq  v.  Oallipolis,  7  Ohio  217 ;  Warren  v.  Lyons  City,  22  Iowa  351 ;  see  Hardy 
V.  Memphis,  10  Heisk.  127  ;  Atty.-Oen.  v.  Brantford,  6  Grant's  Ch.  592;  Wade 
v.  Brantford,  19  U.  C.  Q.  B.  207 ;  or  maintain  ejectment,  Augusta  v.  Berkins, 
S  B.  Mon.  437  ;  Cincinnati  v.  White,  6  Pet.  431 ;  see  Hoboken  Land  Co.  v.  Hobo- 
ken,  7  Vr.  540 ;  Price  v.  Plainfield,  11  Vr.  608;  Bayonne  v.  Ford,  U  Vr.  292; 
Bayard  v.  Hargrove,  45  Ga.  342 ;  or  prevent  the  running  of  a  street  through 
the  park,  Price  v.  Thompson,  48  Mo.  361 ;  see  Prudden  v.  Lindsley,  1  Stew.  Eq. 
378,  2  Stew.  Eq.  615;  Hunter  v.  Sandy  Hill,  6  Hill  407 ;  Belfast  Academy  v. 
Salmond,  11  Me.  109  ;  or  the  laying  of  a  railroad  track  on  a  street  therein,  Prati 
v.  Buffalo  City  B.  R.,  19  Hun  SO;  Anderson  v.  Rochester  R.  R.,  9  How.  Pr.  553; 
see  Talbott  v.  Richmond  R.  R.  Co.,  31  Gratt.  685  ;  Atchison  and  Nebraska  R.  R. 
Go.  V.  Garside,  10  Kan.  552. 

In  Smith  v.  Heath,  102  111.  ISO,  a  mortgagor,  with  the  consent  of  the  mort- 
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and  sell  and  convey  those  lots  for  building  purposes,  and  with 
that  view  had,  when  the  bill  was  filed,  caused  a  new  map  of  its 
property  to  be  made,  showing  the  lands  which  constitute  the  park 
laid  out  in  accordance  with  that  design,  and  had,  within  a  few 
days  before  the  suit  was  commenced,  by  its  officers,  begun  to  cut 
down  the  trees  on  the  park  and  open  one  or  more  of  the  streets 
laid  down  on  the  new  map. 

The  defendant,  by  its  answer,  says  that  that  map  was  made 
solely  for  the  purpose  of  improving  and  beautifying  the  park, 
and  to  see  how  it  could  be  improved  as  a  park  or  pleasure- 
ground,  and  with  no  intention  of  carrying  out  the  plan  which 
it  exhibited  without  the  consent  of  all  the  lot-owners  interested. 
It  denies  that  it  shows  the  land  in  the  park  laid  out  into  build- 
ing lots.  It  admits  that  the  defendant  has  cut  and  cleared  off 
some  of  the  scrub  pines  and  cedars  in  order  to  open  a  street  or 
avenue  extending  First  avenue  through  the  park  in  a  straight 
line  but  not  the  whole  width  of  that  avenue.  It  denies  that  this 
would  injure  the  park,  but  claims  that  it  would  add  to  its  beauty 
and  to  the  value  of  the  lots  adjoining  the  park.  It  alleges  as  a 
reason  for  the  extension  that  the  roads  in  the  park,  which  are 
tortuous,  are  dangerous,  because  of  the  very  short  curves  therein, 

gagees  expressed  in  the  mortgage,  laid  out  the  mortgaged  premises  into  lots, 
fronting  on  a  square  (which  square  was  covered  by  the  mortgage),  with  no 
street  between  the  lots  and  the  square.  The  mortgagee  afterwards  released  all 
these  lots. — Held,  that  the  mortgagee  was  estopped  from  foreclosing  his  mort- 
gage as  to  the  square. 

In  Toronto  v.  McOill,  7  Grant's  Ch.  4^3,  the  owner  of  lands  in  Toronto  laid 
them  off  into  building  lots,  in  1836,  and  the  surveyor  marked  on  the  plan  a 
large  square  called  "  McGill's  Square ; "  around  this  square  lots  were  after- 
wards sold  to  different  persons.  In  1857,  the  owner  of  one  of  these  lots,  on 
behalf  of  himself  and  of  all  the  other  lot-owners,  together  with  the  city,  filed 
a  bill  to  enjoin  the  original  proprietor  from  building  upon  or  selling  the 
square,  alleging  that  it  had  been  dedicated  to  the  public ;  that  the  lot-owners 
were  entitled  to  free  access  thereto  and  to  have  it  remain  open,  and  that  a 
verbal  agreement  to  that  efiect  had  been  made  at  the  time  of  the  several  sales. 
— Held,  that  what  had  been  done  did  not  amount  to  a  dedication  to  the  public  ; 
that  the  evidence  was  not  sufficient  to  establish  a  grant  of  the  easement  claimed 
by  the  lot-owners,  and  that,  if  either  claim  had  been  sustained,  there  was  a 
misjoinder  of  plaintifis. 
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in  turning  which  it  is  said  vehicles  coming  from  opposite  direc- 
tions at  the  same  time  and  meeting  there  are,  because  the  drivers 
thereof  are  hidden  from  sight  of  each  other  by  the  shrubbery  in 
the  park,  until  they  arrive  at  the  curves,  liable  to  collide  with 
each  other. 

There  appears  to  be  no  room  to  doubt  that  the  defendant  desires 
to  destroy  the  park.  Though  its  secretary  (who  told  Mr.  Morris, 
as  the  latter  swears,  that  he  was  the  chief  officer  of  the  company, 
and  was  the  chief  stockholder  therein)  testifies  that  it  had  no 
intention  of  opening  First  avenue  through  the  park,  and  says 
that  the  cutting  down  of  trees  was  merely  to  enable  a  surveyor 
to  run  his  lines,  that  the  way  so  cleared  was  never  made  in  the 
form  of  a  road,  and  never  was  intended  for  a  road,  the  answer 
states  that  the  defendant  did  intend  to  open  that  avenue  through 
the  park,  and  that  it  cut  down  some  of  the  scrub  pines  and 
<;edars  to  clear  the  laud  for  that  purpose.  Mr.  Morris  swears 
that  some  of  the  trees  cut  down  were  twelve  and  others  ten 
inches  in  diameter,  and  were  from  twenty-five  to  thirty  feet  in 
iieight.  Though  the  answer  states  that  the  new  map  was  made 
merely  to  show  how  the  park  could  be  improved  and  beautified 
and  did  not  show  it  laid  oif  into  building  lots,  the  map  which  is 

The  complainant  must  allege  and  prove  tke  injury  to  his  own  property, 
l^fft  V.  Buffalo,  65  Barb.  460;  Christian  Church  v,  Scholte,  2  Iowa  27 ;  How- 
ard V.  Rogers,  4  Harris  &  Johns.  27S ;  see,  further.  Baker  v.  Johnston,  21 
Mich.  319 ;  Leffler  v.  Burlington,  IS  Iowa  361 ;  Leftwich  v.  Plaquemin,  14  La, 
Ann.  152. 

A  lot  opposite  a  park,  and  with  a  street  intervening,  is  not  an  abutting  lot 
thereon,  Gh-eene  v.  N.  Y.  Central  E.  R.  Co.,  12  Abb.  N.  C.  124  ;  Holt  v.  Somer- 
viUe,  127  Mass.  408 ;  see  Ferrin  v.  i^'eu)  York  Central  R.  R.  Co.,  40  Barb.  65, 
36  N.  Y.  120;   Williams  v.  Boston  Water  Power  Co.,  134  Mass.  406. 

The  town,  in  the  first  instance,  is  the  proper  party  to  proceed  against  en- 
croachments, Rowan  v.  Portland,  S  B.  Mon.  232 ;  Price  v.  Plainfield,  11  Vr. 
608 ;  Winona  v.  Huff,  11  Minn.  119  ;  Mankato  v.  Willard,  13  Minn.  13;  State 
y.  Wilkinson,  2  Vt.  480 ;  Watertow7i  v.  Cowen,  4  Paige  510 ;  Morrison  v.  Hink- 
son,  87  III.  587 ;  see  Grogan  v.  Hayivard,  4  Fed.  Rep.  161 ;  Vick  v.  Vicksburg, 
1  How.  {Miss.)  379 ;  Logansport  v.  Dunn,  S  Ind.  378. 

If  proceedings  liave  been  instituted  by  the  public  authorities,  and  are  still 
pending,  a  lot-owner  cannot  intervene  unless  he  shows  an  imminent,  personal 
injury,  Parsons  v.  Trustees,  44  Oa.  529. — Kep. 
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produced  shows  the  entire  ground  which  constitutes  the  park 
laid  off  into  building  lots  with  streets  and  avenues,  and  the  park 
is  not  so  much  as  named  thereon.  The  map  is  a  large  lithograph 
map  entitled  "Map  of  Sea  Girt,  situated  in  Monmouth  county, 
New  Jersey,  Chas.  F.  Ingham,  engineer,  revised  by  Fred'k  J. 
Anspach,  engineer,  1877."  Nor  does  there  appear  to  be  any 
ground  for  tiie  statement  that  the  extension  of  First  avenue  was 
necessary  to  avoid  accidents.  If  it  were,  it  would  not  warrant  or 
justify  the  defendant's  action.  The  roads  are  not  so  laid  out  in 
the  park  that  they  may  not  very  readily  be  altered.  Indeed,  the 
secretary  testifies  that  people  take  their  own  course  in  driving 
through  the  park,  taking  what  road  they  please,  that  the  drift 
roads  there  "run  indiscriminately,  and  the  width  depends  upon 
the  freedom  from  timber."  No  attempt  is  made  to  show  that,  as 
the  answer  avers,  the  extension  of  First  avenue  through  the 
park  would  beautify  and  improve  the  complainant's  property. 
Manifestly  it  would  be  very  injurious  to  it.  The  fact  that  no 
action  has  been  taken  by  the  company  in  its  corporate  capacity 
to  make  any  change  in  the  park  is  not  enough  to  induce  this 
court  to  withhold  its  prohibition.  There  is  plenary  evidence  in 
the  answer  itself  of  an  intention  to  do  what  is  apprehended.  The 
answer  admits  that  the  defendant  undertook  to  open  a  highway 
across  the  park,  and  the  evidence  shows  that  the  defendant  con- 
templated destroying  the  park.  There  will  be  a  perpetual  injunc- 
tion in  accordance  with  the  prayer  of  the  bill.  The  complainant 
is  entitled  to  costs. 


Henry  L.  Einstein 

V. 

Louis  Rosenfeld  and  The  Bound  Brook  Woolen  Mills. 

Complainant  anei  defendant  are  the  owners  in  equal  shares  of  all  the  stock 
of  a  manufacturing  corporation.  They  disagreed  as  to  the  proper  valuation 
of  the  stock  on  hand  January  1st,  1884,  in  making  up  their  annual  statement, 
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complainant  insisting  that  it  should  be  taken  at  its  market  value,  which  is  less 
than  cost,  and  defendant  that  it  should  be  taken  at  cost.  The  complainant, 
since  January  1st,  18S4,  appears  to  have  assumed  control  of  the  company's 
business,  to  have  carried  it  on,  and  to  have  excluded  the  defendant  therefrom. — 
Held,  that  the  condition  of  the  property  and  the  relations  of  the  parties  thereto, 
were  not  such  as  to  justify  this  court's  interference,  and  the  appointment  of  a 
receiver  for  the  corporation,  and  the  issuing  of  an  injunction  to  prevent  the 
defendants  proceeding  at  law,  by  mandamus,  to  have  the  principle  on  which  the 
stock  should  be  valued  established  and  also  his  right  to  an  inspection  of  the 
books  &c. 


Bill  for  relief.  On  motion  to  dissolve  injunction  and  cross- 
motion  for  the  appointment  of  a  receiver.  On  bill  and  answer 
and  aflSdavits  annexed. 

Mr.  A.  P.  Whitehead  (of  New  York)  and  3Ir.  C.  Parker,  for 
Einstein. 

3Ir.  R.  V.  Lindabury  and  Mr.  T.  N.  MoCarter,  for  Rosen- 
feld. 

The  Chancellor. 

The  bill  is  filed  to  restrain  the  defendant  Rosenfeld,  who, 
with  Einstein,  the  complainant,  owns  (in  equal  shares  between 
them)  all  the  capital  stock  of  the  Bound  Brook  Woolen  Mills, 
a  corporation  under  the  laws  of  this  state,  from  prosecuting  an 
application  to  the  supreme  court  of  this  state  for  a  mandamus  to 
compel  Einstein  either  to  unite  with  him  in  taking  an  account 
of  the  stock  in  trade  and  plant  of  the  company  as  of  the  1st  day 
of  January,  1884,  at  the  cost  price,  or  to  allow  Rosenfeld  to  have 
access  to  the  stock  and  plant  and  the  books  and  papers  of  the 
company  to  do  it  himself;  and  to  allow  him  at  all  times  free 
and  uninterrupted  access  to  all  the  books,  papers,  accounts,  mills, 
offices  and  other  properties  of  the  company  in  his,  Einstein's, 
possession  or  under  his  control;  and  to  permit  Rosenfeld  to 
have  at  all  times  an  equal  share  and  control  with  himself  in  the 
management  and  direction  of  all  the  affairs  and  business  of  the 
corporation.  The  bill  also  prays  that  a  receiver  of  the  company 
may  be  appointed,  and  that  Rosenfeld  may  be  required  to  bring 
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to  the  oflSce  of  the  company  at  Bound  Brook  all  the  books  and 
papers  of  the  company  now  in  his  possession  or  under  his  con- 
trol in  the  city  of  New  York  or  elsewhere.  As  has  been  stated, 
Einstein  and  Rosenfeld  together  own  all  the  stock  of  the  com- 
pany in  equal  shares.  They  disagree  with  each  other  mainly,  it 
seems,  about  the  method  of  taking  tlie  account  of  stock  of  the 
corporation  on  hand  at  the  end  of  the  year  1883,  Einstein  in- 
sisting that  it  shall  be  taken  at  its  market  value,  which  is  less 
than  cost,  and  Rosenfeld  insisting  that  it  shall  be  taken  at  cost. 

The  bill  treats  the  relations  of  the  parties  to  each  other,  in  re- 
gard to  their  interests  in  the  company,  as  those  of  copartners. 
It  alleges  that  Einstein  and  Rosenfeld  are  antagonistic  to  each 
other  in  the  transaction  of  the  business  of  the  company,  pulling 
different  ways — one  opposing  what  the  other  proposes;  that 
while  the  law  requires  that  there  shall  be  three  directors,  there 
are  only  two,  and  a  third  cannot  be  elected  because  a  director 
must  be  a  stockholder,  and  neither  of  the  parties  can,  under  the 
terms  of  an  agreement  between  them,  sell  his  stock  without  first 
offering  it  to  the  other,  and  Rosenfeld  will  not  buy  Einstein's 
stock  and  will  not  sell  his  own  except  at  a  price  beyond  its 
value.  The  bill  alleges  that  in  prosecuting  the  mandamus 
Rosenfeld  is  actuated  only  by  improper  motives,  a  disposition  to 
annoy  Einstein,  and  that  in  taking  the  testimony  to  be  used  on 
the  hearing  of  the  application  for  that  writ,  an  exposure  of  the 
business  of  the  company  to  its  rivals  in  trade  will  be  made,  to 
the  prejudice  of  both  parties. 

The  company  is  a  corporation,  duly  established  under  the  laws 
of  this  state.  Its  existence  is,  according  to  its  certificate,  to  ter- 
minate in  1930.  The  general  jurisdiction  of  equity  over  cor- 
porate bodies  does  not,  in  the  absence  of  express  statutory  au- 
thority, extend  to  the  power  of  dissolving  the  corporation  or  of 
winding  up  its  affairs  and  sequestrating  the  corporate  effects  and 
property;  and  courts  of  equity  will  not,  ordinarily,  by  virtue  of 
their  general  equitable  jurisdiction  or  of  their  visitorial  powers 
over  corporate  bodies,  sequestrate  the  effects  of  the  corporation, 
or  take  the  management  of  its  affairs  from  the  hands  of  its  own 
officers  and  entrust  it  to  the  control  of  a  receiver  of  the  court, 
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upon  the  application  either  of  creditors  or  shareholders.  It  is 
urged,  however,  that  in  this  case  the  corporation  was  but  a  mere 
form  which  the  partners  gave  to  what  was  in  fact  only  a  co- 
partnership, and  that  this  court  is  therefore  at  liberty  to  treat 
and  deal  with  it  as  a  copartnership.  The  bill  alleges  that  the 
corporation  is  a  quasi  partnership.  It  appears  by  the  answer 
that  a  partnership  was  at  first  agreed  upon  between  the  parties, 
but  it  was  afterwards  agreed  between  them  to  form  a  corpora- 
tion instead.  It  is  entirely  clear  that  the  court,  in  dealing  with 
the  subject,  must  treat  the  company  as  a  corporation,  and  it  can- 
not, in  order  to  acquire  jurisdiction  over  it  to  dissolve  it,  disre- 
gard and  ignore  its  form  and  character.  It  is  argued,  however, 
that,  admitting  that  it  is  a  corporation,  this  court  has,  under  the 
circumstances,  jurisdiction  over  it  to  dissolve  it.  The  circum- 
stance relied  upon  is  the  existence  of  a  disagreement  between  the 
two  parties  who  own  all  the  capital  stock  in  equal  shares,  by 
reason  of  which  disagreement  the  corporation  is  deprived  of  a 
lawful  governing  body.  The  cases  cited  are  Featherstone  v. 
Cooke,  L.  R.  [16  Eq.)  S98,  and  Trade  Auxiliary  Co.  v.  VickerSy 
Id.  303.  In  those  cases,  the  companies  were  joint  stock  com- 
panies, and  the  principle  was  observed  that  equity  will  only  in- 
terfere in  the  internal  affairs  of  such  companies  where  the  com- 
pany has  no  properly  constituted  governing  body,  or  where 
there  are  such  dissensions  in  the  governing  body  that  it  is  im- 
possible to  carry  on  the  business  with  advantage  to  the  parties 
interested,  and  that  in  such  cases  the  interference  will  be  only 
for  a  limited  time  and  to  as  small  an  extent  as  possible. 

In  the  case  in  hand,  the  business  of  the  company  is  being  car- 
ried on.  The  complainant  appears  to  have  assumed  full  control 
of  it,  and  seems  even  to  have  excluded  the  defendant  therefrom, 
and  the  latter  has  submitted  to  such  assumption  and  exclusion. 
There  is  therefore  no  need  of  immediate  interference  on  the  part 
of  this  court  for  the  protection  of  the  property  or  business  inter- 
ests of  the  company.  The  principal  subject  of  disagreement  is 
the  valuation  of  the  stock  on  hand  at  the  end  of  1883,  and 
Rosenfeld's  proceedings  in  mandamus  are  designed  to  settle  that 
question  by  a  judicial  determination.     He  has  a  clear  and  indu- 
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bitable  right  to  have  recourse  to  the  courts  for  that  purpose. 
Those  proceedings  do  not  appear  to  have  been  undertaken 
through  any  disposition  to  annoy  the  complainant,  but  in  a  bona 
jvde  endeavor  to  obtain  a  decision  of  the  question.  He  seems  to 
be  seeking  a  legal  remedy  in  a  legitimate  way.  Nor  does  the 
suggestion  that  by  those  proceedings  the  business  of  the  company 
will  be  revealed  to  rivals,  constitute  any  reason  for  interfering 
with  the  suit. 

The  complainant  invokes  the  aid  of  this  court  on  still  another 
ground — the  statutory  one  of  the  insolvency  of  the  company. 
The  bill  evidently  was  not  filed  with  that  aspect,  or  with  a  view 
to  obtaining  relief  on  that  ground.  But  however  that  may  be, 
the  statements  of  the  bill  are  not  sufficient  to  warrant  judicial 
action  on  the  ground  of  the  insolvency  of  the  corporation. 
There  is  no  averment  that  the  company  is  insolvent  or  has  sus- 
pended business.  It  is,  however,  insisted  that  the  conclusion 
that  the  company  is  insolvent  can  be  deduced  from  the  statement 
of  the  valuations  put  upon  the  property  of  the  company  in  the 
bill.  But  those  valuations  are  mere  estimates  made  by  the 
complainant,  and  are  entitled  to  no  weight  in  establishing 
the  fact  of  the  insolvency  of  the  company,  especially  seeing  that 
he  oifered,  since  the  disagreement  began,  to  pay  Rosenfeld  par 
for  his  stock,  and  asked  forty  cents  on  the  dollar  ($15,000)  for 
his  own.  Moreover,  he  not  only  does  not  allege  that  the  com- 
pany is  insolvent,  but  in  stating  the  difficulties  of  the  situation 
he  guardedly  says  that  by  reason  of  those  difficulties  there  "  may 
be  danger  of  insolvency."  The  injunction  will  be  dissolved  and 
the  motion  for  a  receiver  denied,  with  costs. 
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Penn  Mutual  Life  Insueance  Company 

V. 

Samuel  Semple  et  al. 

On  the  foreclosure  of  a  mortgage  on  a  factory,  it  was  decided,  in  this  court, 
that  the  mortgage  did  not  cover  certain  machinery  therein  on  which  tht 
defendant,  as  a  judgment  creditor  of  the  mortgagor,  had  levied.  Thereupon 
the  defendant  sold  that  machinery  under  his  execution  and  bought  it  himself. 
Afterwards  the  complainant  appealed  from  the  decision  of  this  court  as  to  the 
machinery. — Held,  that  complainant  was  entitled  to  an  injunction  restraining 
the  defendant  from  disposing  of  the  machinery  pending  the  appeal,  and  to 
have  a  receiver  therefor  appointed,  upon  giving  the  defendant  proper  security. 


Bill  to  foreclose.     On  motion  for  a  receiver. 

Mr.  S.  H.  Grey,  for  the  motion. 

Mr.  J.  T.  Semple  and  Mr.  B.  Gummere,  contra. 

The  Chancelloe. 

The  bill  was  filed  to  foreclose  a  mortgage  held  by  the  com- 
plainant on  a  factory  or  mill  property.  A  controversy  arose 
between  the  complainant  and  a  judgment  creditor,  who  had  levied 
his  execution  on  some  of  the  machinery,  as  to  whether  the 
mortgage  covered  that  machinery  or  not.  It  was  decided  in  this 
court  that  it  did  not,  and  the  judgment  creditor  was  therefore  at 
liberty  to  sell  under  his  execution.  He  did  so,  and  bought  the 
machinery  in  himself.  The  complainant,  having  appealed  from 
so  much  of  the  decree  as  is  adverse  to  its  claim  to  that  machinery, 
now  asks  that  the  judgment  creditor  be  restrained  from  disposing 
of  it  pending  the  appeal,  and  that  a  receiver  be  appointed.  It 
appears  to  me  quite  clear  that  it  is  the  duty  of  this  court  to  grant 
the  motion.  The  value  of  the  property  in  question  is  large. 
The  complainant  must  lose  a  large  part  of  its  debt  if  it  cannot 
have  recourse  to  it.     The  counsel  who  oppose  this  motion  urge 
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that  inasmuch  as  the  judgment  creditor  has  been  permitted  by 
this  court  to  proceed  to  sale  under  his  execution  at  law,  this 
court  has  no  longer  any  control  over  the  property,  or  if  it  has,  it 
ought  not,  under  the  circumstances,  to  exercise  it.  But  the 
property  is  still  within  the  jurisdiction  of  this  court.  The  title 
to  it  has  been  changed,  it  is  true,  by  the  judicial  sale,  but  the 
judgment  creditor  has  boughi  it  and  still  owns  it.  If  the  part 
of  the  decree  appealed  from  be  affirmed,  he  will  have  the  prop- 
erty ;  if  it^  be  reversed,  the  complainant  will  have  the  benefit 
of  it.  When  the  property  was  sold  the  complainant  had  not 
appealed,  but  it  had  the  right  to  do  so.  It  not  only  was  not 
then  certain  that  the  controversy  between  the  parties  was  ended, 
but  in  fact  it  was  not,  as  the  sequel  has  proved.  The  sale  was 
not  ordered  by  this  court,  but  the  judgment  creditor,  being  at 
liberty,  so  far  as  the  judgment  of  this  court  was  concerned,  to 
sell  the  property,  took  the  responsibility  of  doing  so,  and  he  did 
it  subject  to  the  right  to  appeal,  and  with  the  liability  to  such 
action  in  regard  to  it  pending  the  appeal,  while  it  should  remain 
within  the  jurisdiction  of  this  court,  as  to  this  court  should  seem 
proper.  The  question  between  him  and  the  complainant,  as  to 
their  respective  rights  to  the  property,  has  not  yet  been  finally 
determined,  and  will  not  have  been  so  until  the  appeal  shall 
have  been  disposed  of.  He,  however,  should  have  security  to 
prot/ict  hici  against  loss  by  reason  of  this  action  of  the  court. 


GusiNE  Freiknecht 

V. 

Magdalena  Meyer. 


4.  bill  to  redeem  certain  lands  from  a  mortgage  thereon  stated  that  defend- 
ant entered  as  mortgagee  in  1S78,  and  had  continued  in  possession  of  the 
premises  as  mortgagee  ever  since.  The  defendant  answered  that  she  did  not 
enter  merely  as  mortgagee,  but  under  a  sheriff's  deed  given  to  her  after  an 
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execution  sale  on  a  judgment  obtained  by  her  against  the  complainant  for  a 
debt  other  than  the  mortgage  debt. — Held,  that  the  case  made  by  the  bill 
failed  because  it  appeared  that  the  defendant  held  under  a  sheriff's  deed  (as 
to  which  the  bill  was  silent),  and  that,  if  that  was  a  valid  conveyance,  com- 
olainant  had  no  right  to  redeem. 

Bill  to  redeem.     On  final  hearing  on  pleadings  and  proofs. 

3fessrs.  E.  D.  &  W.  B.  Gillmore,  for  complainant. 

Mr.  F.  C.  Stumpf  and  Mr.  J.  A.  McCreery,  for  defendant. 

The  Chancellor. 

The  bill  is  filed  to  redeem  certain  premises,  a  lot  in  Jersey 
City,  from  a  mortgage  for  $400,  given  by  the  complainant  and 
her  husband,  to  the  defendant,  April  2d,  1872.  Part  ($200)  of 
the  consideration  of  the  mortgage  was  the  amount  of  another 
one  previously  given  on  the  same  property,  to  the  same 
mortgagee,  by  the  same  mortgagors.  The  bill,  among  other 
things,  states  that  the  defendant,  on  or  about  the  7th  of  March, 
1878,  entered  into  the  possession  of  the  mortgaged  premises  as 
mortgagee  thereof  under  the  $400  mortgage,  and  has  ever  since 
continued  therein  as  such  mortgagee.  It  prays  that  an  account 
may  be  taken  of  the  money  due  on  the  mortgage,  and  of  the 
rents  and  profits  of  the  property,  and  that  a  decree  may  be  made 
that  on  the  complainant's  paying  any  balance  that  may  appear 
to  be  still  due  on  the  mortgage,  with  costs,  if  the  court  shall  so 
order,  the  premises  may  be  delivered  up  to  her,  and  the  bonds 
and  mortgages  also,  that  they  may  be  canceled. 

The  answer  admits  that  the  defendant  entered  into  possession, 
but  denies  that  she  did  so  merely  as  mortgagee,  and  alleges  that 
she  bought  the  property  at  sheriff 's  sale,  under  an  execution 
issued  upon  a  judgment  recovered  by  her  against  the  complain- 
ant for  a  debt  other  than  the  mortgage  debt,  and  that  the  sheriff 
conveyed  the  property  to  her  in  March,  1878,  by  deed  duly 
recorded  ;  that  the  complainant  had  full  knowledge  of  the  judg- 
ment and  all  the  subsequent  proceedings  thereon,  and,  after  the 
(klivery   of  the  sheriff's  deed,  acquiesced   in   and   ratified    the 
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conveyance  and  freely  and  voluntarily  surrendered  the  premises 
to  her,  and  that  she  entered  upon  and  took  possession  thereof 
accordingly ;  and  that  with  the  full  knowledge  and  acquiescence 
of  the  complainant,  she,  in  1882,  built  a  house  on  the  property 
which  cost  her  over  $3,000.  It  sets  up  other  matters  of  defence, 
which,  however,  in  the  view  I  take  of  the  case,  it  is  not  necessary 
to  mention. 

It  will  have  been  seen  that  the  bill  is  entirely  silent  as  to  the 
sheriiF's  deed,  and  expressly  states  that  the  defendant  took  pos- 
session as  mortgagee.  In  point  of  fact,  she  entered  as  owner  of 
the  equity  of  redemption,  and  holds  under  both  the  sheriff's 
deed  and  the  mortgages.  The  complainant  insists  that  the  deed 
conveyed  no  title  because,  as  her  counsel  urges,  the  judgment 
(it  was  recovered  in  the  court  for  the  trial  of  small  causes  and 
docketed  in  the  court  of  common  pleas)  was  not  lawfully 
docketed.  But  the  bill  raises  no  issue  on  this  point;  indeed, 
it  ignores  the  existence  of  the  sheriff's  deed,  as  before  stated,  and 
in  effect  declares  that  the  defendant  entered  and  claims  possession 
under  the  mortgage  alone.  Had  it  stated  the  fact  that  the 
defendant  claimed  to  hold  under  the  sheriff's  deed,  and  then 
averred  that  the  deed  was  invalid  merely  on  the  grounds  now 
insisted  upon,  and  alleging  no  fraud  or  other  equitable  reason  to 
warrant  this  court  in  deciding  the  matter,  another  question  would 
have  been  presented,  viz.,  whether  this  court  would,  under  the 
circumstances,  inquire  into  the  validity  of  the  legal  title  to  the 
property.  The  answer  to  that  question  would  not  be  doubtful, 
especially  in  view  of  the  fact  that  the  mortgagee  sold  the  equity 
of  redemption  under  an  execution  at  law,  on  a  judgment  not 
recorded,  for  the  mortgage  debt,  but  for  another  and  different 
one.  The  question  would  be  a  purely  legal  one,  and  this  court 
would  have  no  jurisdiction  over  it.  The  case  made  by  the  bill 
fails,  because  the  defendant  answers,  and  it  appears  by  the 
evidence  that  she  holds  under  a  sheriff's  deed,  and  if  that  be  a 
valid  conveyance  the  complainant  has  no  interest  whatever  in 
the  property,  and  therefore  of  course  cannot  maintain  a  suit  for 
redemption.     The  bill  will  be  dismissed,  with  costs. 


318  CASES  IN  CHANCERY.  [38  Eq. 

Sutphen  V.  Therkelson. 


John  S.  Sutphen  et  al.,  executors, 

V. 

Les  p.  Therkelson. 

A  hotel  was  erected  in  1873  on  one  of  two  adjoining  lots  then  owned  by  one 
Allen,  with  several  windows  on  the  easterly  side  thereof,  which  were  and  are 
absolutely  essential  to  the  beneficial  enjoyment  of  the  property  as  a  hotel.  In 
1875  the  hotel  and  lot  were  sold  to  complainants  by  Allen's  executors.  In 
1883  the  adjoining  lot  on  the  east  side  of  the  hotel  was  sold  to  defendant  by 
Allen's  executors,  and  it  then  contained  only  a  small  building  which  in 
nowise  interfered  with  the  light  and  air  of  the  hotel  windows.  The  defend- 
ant, being  about  to  erect  a  building  on  his  lot  which  would  entirely  destroy 
the  complainants'  right  to  light  and  air  through  the  windows  on  the  easterly 
side  of  the  hotel — Held,  that  he  should  be  enjoined  from  erecting  such  building. 


Bill  for  injunction.     On  final  hearing  on  bill  and  answer  and 
stipulation  of  counsel. 

Mr.  John  Linn,  for  complainants. 

Mr.  JR.  Adrain,  for  defendant. 

Note. — Besideb  the  cases  cited  by  the  chancellor,  the  following  sustain  his 
position:  Robins  v.  Barnes,  Hob.  131 ;  Glove  v.  Harding, S7  L.  J.  (Exch.)  SS6 ; 
Palmer  v.  Paul,  2  L.  J.  {Ch.)  154;  Robinson  v.  Orave,  27  L.  T.  [N.  S.)  64S ; 
Barnes  v.  Loach,  L.  R.  (^  Q.  B.  D.)  494;  Russell  v.  Watts,  47  L.  T.  {N.  S.) 
245 ;  Bushnell  v.  Proprietors,  31  Conn.  158 ;  White  v.  Bradley,  66  Me.  263; 
Story  V.  Odin,  12  Mass.  157 ;  Durel  v.  Boisblane,  1  La.  Ann.  407 ;  Lavillebeuvre 
V.  Cosgrove,  13  La.  Ann.  323 ;  Cherry  v.  Stein,  11  Md.  1 ;  Jones  v.  Jenkins,  34 
Md.  1 ;  Mitchell  v.  Seipel,  53  Md.  265;  Havens  v.  Klein,  51  How.  Pr.  82;  Lamp- 
man  V.  Milks,  21  N.  Y.  513;  Hubbard  v.  Toivn,  S3  Vt.  295;  Berkeley  v.  Smith, 
27  Gh-att.  892  ;  United  States  v.  Appleton,  1  Sumner  492  ;  1  Add.  on  Torts  {Am. 
ed.)  113;  Gerber  v.  Grabel,  16  III.  224. 

CoNTKA :  Ray  v.  Sweeney,  14  Bush  1 ;  Morrison  v.  Marquardt,  24  Iowa  35  ; 
Keiper  v.  Klein,  51  Ind.  316  ;  Collier  v.  Pierce,  7  Gray  18  ;  Keats  v.  Hugo,  115 
Mass.  204;  Shipman  v.  Beers,  2  Abb.  N.  C.  4S5 ;  Parker  v.  Foote,  19  Wend. 
309;  Mullen  v.  Strieker,  19  Ohio  St.  135;  Maynard  v.  Esher,  17  Pa.  St.  222; 
Haverstick  v.  Sipe,  33  Pa.  St.  368;  Rennyson's  Appeal,  94  Pa.  St.  147;  see 
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The  Chancellor. 

This  suit  is  brought  to  restrain  the  defendant  from  erecting  a 
building  on  his  lot  which  will  exclude  the  light  and  air  from 
the  windows  of  the  complainants'  hotel  buildiug,  which  is  on 
the  adjoining  lot.  The  premises  are  in  the  city  of  Perth  Amboy. 
The  lights  in  question  are  not  ancient  ones.  The  complainants' 
buildiug  was  built  in  or  about  1873.  The  ground  on  which  the 
complainants'  claim  protection  is,  that  the  executor  and  execu- 
trix of  James  Allen,  deceased,  to  whose  estate  both  lots  then 
belonged,  having  power  to  sell  and  convey,  in  1875  sold  and 
conveyed  the  hotel  property  to  the  complainant's  testator, 
Leonard  Appleby,  now  deceased ;  the  hotel  then  being  thereon 
and  having  on  the  side  (the  easterly  side)  next  to  the  lot  since 
conveyed  by  Allen's  executor  and  executrix  to  the  defendant 
several  windows  which  were  and  are  absolutely  essential  to  the 
beneficial  enjoyment  of  the  hotel  property,  the  building  on 
which  was  erected  foV  and  always  has  been  and  still  is  used  as  a 
hotel.  Subsequently,  and  in  1883  (about  ten  years  afterwards), 
Allen's  executor  and  executrix  sold  and  conveyed  the  adjoining 
lot  to  the  defendant,  Les  P.  Therkelson.  At  that  time  there 
was  on  the  latter  lot  only  a  small  building,  which  in  no  way 
obstructed  or  interfered  with  the  light  of  the  hotel  windows. 
The  complainants'  land  was  part  of  a  large  lot  owned  by  Allen, 

Biddle  v.  Ash,  2  Ashm.  {Pa.)  222 ;  Hays  v.  Askew,  7  Jones  272 ;  Blanchard  v. 
Bridges,  5  Nev.  &  M.  576,  4  Ad.  &  El.  176  ;  Corbett  v.  Hill,  L.  B.  (9  Eq.)  671; 
Allen  V.  Seckham,  L.  B.  {11  Ch.  Div.)  790. 

In  some  states  the  easement  will  not  be  recognized  as  existing,  unless  the 
light  be  absolutely  necessary  and  indispensable  to  the  grantee,  Turner  v.  Thomp- 
son, 58  Ga.  268  ;  Powell  v.  Sims,  5  W.  Va.  1 ;  see  Goodall  v.  Godfrey,  53  Vt. 
219;  Greene  v.  N.  Y.  Central  R.  B.  Co.,  13  Abb.  N.  C.  124- ;  Jackson  v.  Duke 
of  Newcastle,  3  De  G.,  J.  &  S.  275;  Warren  v.  Blake,  54  3fe.  276;  Fifty  Asso- 
ciates V.  Tudor,  6  Gray- 255. 

After  a  demise  of  a  house  the  landlord  cannot  obstruct  its  windows  by 
building  on  his  adjoining  lands,  Cox  v.  Matthews,  Hob.  237 ;  Blunt  v.  McCor- 
mick,  3  Denio  283;  see  Badcliffe  v.  Duke  of  Portland,  S  Giff.  702;  Booth  v. 
Akoek,  L.B.iS  Ch.  App.)  663;  Palmer  v.  Wetinore,  2  Sandf  316;  Boyce  v. 
Guggenheim,  106  Mass.  201;  Myers  v.  Gemmel,  10  Barb.  537;  Holmes  v. 
Stockton,  2  Dutch.  93,  96  ;  nor  can  the  tenant  obstruct  the  landlord's  windows, 
Biviere  v.  Bower,  By.  &  Moo.  24;  see  Atkins  v.  Chilson,  7  Mete.  398 ;  Pierre  v. 
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and  was  conveyed  to  Appleby  by  a  special  description.  The 
defendant's  was  conveyed  to  him  by  a  description  of  a  quadrang- 
ular lot  of  the  dimensions  of  one  and  a  lialf  chains  by  two 
chains  (in  which  part  of  the  complainants'  lot  was  originally 
included),  excepting  therefrom  the  land  conveyed  to  the  com- 
plainants' testator.  The  defendant  has  pulled  down  the  build- 
ing on  his  lot  and  is  about  to  build  another  of  greater  size  and 
height,  which  will,  if  erected,  wholly  exclude  the  light  from,  as 
he  admits,  six  of  the  hotel  windows  and  partially  exclude  it 
from  the  other  four,  but  they  are  in  an  addition  to  the  hotel 
built  after  the  sale  and  conveyance  to  Appleby.  The  bill  alleges 
that  the  building  will  exclude  the  light  from  the  whole  of  the 
windows.  The  complainants'  are  the  owners  of  the  hotel  prop- 
erty in  trust  under  the  will  of  Mr.  Appleby,  who  died  seized  of 
it.  The  sole  controversy  between  the  parties  is  as  to  the  right 
of  the  defendant  to  darken  the  windows  with  his  proposed 
building.  He  insists  that  unless  he  be  permitted  to  build  on  his 
lot  in  such  way  as  will  obstruct  the  hotel  windows,  his  lot  will 
be  of  no  value  to  him. 

The  defendant  had  notice  not  only  from  the  records  but  from 
his  deed  itself,  that  there  had  been  a  previous  conveyance  by  the 
same  grantors  to  Mr.  Appleby  of  the  hotel  lot  adjoining  his.  As 
before  stated,  his  deed  conveys  to  him  the  quadrangular  tract, 

Fernald,  26  Me.  4^6 ;  nor  can  a  tenant  obstruct  the  windows  of  an  adjoining 
owner  who  claims  under  the  same  grantor  as  his  landlord,  Compton  v.  Rich- 
ards, 1  Price  27. 

So,  where  there  are  two  houses  demised  by  the  same  owner,  one  tenant  can- 
not obstruct  the  windows  in  the  house  of  the  other  tenant,  Coutts  v.  Gorham, 
Moo.  &  Malk.  396  ;  Davies  v.  Marshall,  1  Dr.  &  Stn.  557 ;  Brummell  v.  Wharin, 
12  Oranes  Ch.  283;  Longmaid  v.  McNichol,  3  Allen  {N.  B.)  ^7 ;  Warner  v. 
McBryde,  36  L.  T.  {N.  S.)  360;  Doyle  v.  Lord,  64  N.  Y.  432;  see  Frewen  v. 
PhUipps,  It  C.B.  {N.  S.)  449;  Jacomb  v.  Knight,  3  De  G.,  J.  &  S.  633;  Potta 
V.  Smith,  L.  B.  {6  Eq.)  311. 

Upon  a  general  conveyance  of  lands  there  is  no  implied  grant,  by  the  pur- 
chaser, of  the  easement  of  light  necessary  for  the  enjoyment  of  an  adjacent 
house  of  the  vendor,  While  v.  Bass,  7  H.  &  N.  722  ;  Ellis  v.  Manchester  Co., 
L.  B.  {2  a  P.  D.)  13;  Curriers  Co.  v.  Corbett,  2  Dr.  &  Sm.  360;  WheeMon  v. 
Bwrrows,  L.  B.  {12  Ch.  Div.)  31 ;  see,  also,  6  Alb.  L.  J.  234;  17  Am.  Law  Beg. 
{N.  S.)  440;  22  Am.  Law  Beg.  {N.  S.)  402.— Hep. 
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excepting  thereout  the  part  of  it  previously  conveyed  to  Mr. 
Appleby.  It  states  also  the  date  of  the  deed  to  the  latter  and 
where  it  is  recorded,  and  the  fact  that  it  was  given  by  the 
defendant's  grantors.  The  six  windows  were,  at  the  time  when  the 
defendant  purchased,  in  the  hotel  building,  and  they  had  been 
there  for  ten  years.  The  easement  of  light  now  in  controversy 
was,  if  it  existed,  an  apparent  and  continuous  one.  There  can  be 
no  question  that  by  the  common  law  as  it  stood  at  the  time  of 
the  adoption  of  the  first  constitution  of  this  state,  where  one 
who  is  the  owner  of  two  adjoining  lots  of  land,  on  one  of  which 
is  a  house  with  an  apparent  and  continuous  right  of  light  and 
air  through  windows  therein,  over  the  other  lot,  conveys  away 
the  former  lot,  retaining  the  latter,  there  is,  in  the  absence  of  any 
express  provision  to  the  contrary,  an  implied  grant  by  him  of 
the  right  to  the  light  and  air  which  have  been  enjoyed  through 
the  windows  over  the  other  property,  and  he  cannot  derogate 
from  his  own  grant,  by  building  on  such  other  property  so  as  to 
obstruct  or  materially  interfere  with  the  enjoyment  of  light  and 
air  through  those  windows.  Neither  can  his  grantee.  In  Palmer 
v.  Fletcher,  1  Lev.  122,  decided  in  1675,  where  a  man  erected  a 
house  on  his  own  land  and  afterwards  sold  it  to  one  person,  and 
the  land  adjoining  to  another  person,  who,  by  putting  timber  on 
his  land,  obstructed  the  lights  of  the  house,  it  was  held  by  all  the 
judges  that  if  the  land  on  which  the  house  was  had  been  sold 
first  the  owner  of  the  other  land  could  not  obstruct  the  lights, 
and  that  it  would  make  no  difference  if  the  house  was  a  new 
and  not  an  old  one  and  the  lights  not  ancient.  See,  also.  Rose- 
weU  v.  Pryor,  6  Mod.  116,  and  Tenant  v.  Goldwin,  2  Ld.  Raym. 
1089,  1093.  And  such  has  continued  to  be  the  common  law 
of  England  ever  since  Swansborough  v.  Coventry,  9  Bing.  805 ; 
Riviere  v.  Bower,  1  Ry.  &  M.  2^  ;  Wheeldon  v.  Burrows,  L.  R. 
{12  Ch.  Div.)  31,  58;  Allen  v.  Taylor,  L.  R.  {16  Ch.  Uiv.)  355. 
And  this  doctrine  has  frequently  been  recognized  in  this 
state  and  in  this  court.  In  Robeson  v.  Pittenger,  1  Gr.  Ch.  57 
{1838),  an  injunction  was  granted  restraining  the  defendant  from 
building  on  his  lot  in  such  way  as  to  obstruct  the  light  of  the 
windows  in  the  house  on  the  adjoining  property.     Chancellor 
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Pennington,  in  a  very  carefully  considered  opinion,  denied  a 
motion  to  dissolve  the  injunction.  He  said  that  as  a  general 
rule,  in  a  case  of  ancient  lights,  where  they  have  existed  for 
upwards  of  twenty  years  undisturbed,  the  owner  of  the  adjoin- 
ing lot  has  no  right  to  obstruct  them,  and  particularly  so  if  the 
adjoining  lot  was  owned  by  the  man  who  built  the  house  and 
subsequently  sold  it  and  kept  the  lot.  He  speaks  of  the  lights 
in  that  case  as  ancient  lights,  and  says  they  had  continued  unin- 
terrupted for  thirty-five  years,  but  in  fact  the  premises,  both  lots, 
called  in  the  report  numbers  9  and  10,  were  owned  from  1797  to 
1806  by  Benjamin  Sexton,  who  in  1802  erected  a  dwelling- 
house  on  No.  10,  where  he  continued  to  reside  until  his  death. 
The  house  was  built  up  to  the  line  of  No.  9  and  had  windows 
thereon.  He  died  intestate,  and  both  lots  descended  to  his  chil- 
dren, who  continued  seized  of  them  until  1828,  when  two  of 
them  joined  in  a  conveyance  of  No.  9  to  Thomas  P.  Sexton, 
also  an  heir.  At  that  time  there  was  no  building  on  that  lot, 
but  a  shop  which  stood  back  from  the  street,  the  front  of  it 
eighteen  feet  from  the  nearest  corner  of  the  dwelling-house.  The 
complainants  held  No.  10  under  a  subsequent  conveyance  made 
in  1829  by  the  heirs  of  Benjamin  Sexton.  The  defendant 
claimed  under  the  deed  to  Thomas  P.  Sexton.  The  principle 
was  applied  in  that  case,  it  will  be  seen,  in  favor  of  the  owners  of 
the  land  last  sold.  It  was  subsequently  recognized  and  applied 
by  Chancellor  Williamson  in  1852,  in  Braheley  v.  Sharp,  1 
Stock.  9,  and  in  1854,  *8'.  G,  2  Stock  206,  and  by  Chancellor 
Green  in  1861,  in  Seymour  v.  Lewis,  2  JBeas.  4^9,  and  by  Chan- 
cellor Zabriskie  in  1867,  in  Fetters  v.  Humphreys,  3  C.  K 
Gr.  260,  and  it  was  also  recognized  in  this  court,  in  1874,  in 
De  Luze  v.  Bradbury,  10  C.  E.  Gr.  70,  and,  in  1879,  in  Hay- 
den  V.  Butcher,  4-  Stew.  Eq.  217.  It  is  urged,  however,  that  in 
some  other  states,  notably  in  Massachusetts,  New  York  and 
Pennsylvania,  the  doctrine  no  longer  prevails,  and  that  it  is  not 
adapted  to  the  growth  of  a  new  country,  and  therefore  ought  no 
longer  to  be  adhered  to  in  this  state.  And  it  is  also  urged  that 
the  adjudications  of  this  court  in  King  v.  Miller,  4-  Hal.  Ch. 
559,  decided  by  Chancellor  Halsted  in  1851,  and  Hayden  v. 
Dutcher,  4   Stew.    Eq.   217,  decided   by  Vice-Chancellor   Van 
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Fleet  lu  1879,  are  not  in  conformity  with  the  English  common 
law  doctrine  on  the  point  under  consideration.  But  that  is  an 
error.  In  neither  case  was  the  question  now  before  me  discussed 
or  decided.  All  that  is  held  in  either  of  those  cases  is  that  an 
easement  of  light  and  air  supplied  to  the  windows  of  one  person 
from  the  premises  of  another,  cannot  be  acquired  in  this  state 
by  a  mere  user  for  twenty  years  or  more  under  a  claim  of  right. 
The  doctrine  which  is  to  govern  this  case  rests  not  on  user  but 
on  an  implication  of  grant  or  covenant,  and  on  the  principle  that 
a  man  cannot  be  permitted  to  derogate  from  his  own  grant.  To 
the  suggestion  always  made  in  cases  of  this  kind  in  opposition  to 
the  application  of  the  doctrine  in  reference  to  city,  town  or  vil- 
lage property,  that  the  enforcement  of  the  principle  will  greatly 
impair  and  perhaps  practically  wholly  destroy  the  value  of  the 
defendant's  lot,  it  is  enough  to  say  that  the  law  demands  the  appli- 
cation, and  it  is  therefore  the  right  of  the  complainant  to  have  it 
made.  But  it  may  be  added  that  it  is  quite  manifest  that  on  the 
other  hand  a  refusal  to  apply  the  doctriue  may,  as  it  would  in 
this  case,  work  great  hardship  and  injury  to  the  complainant, 
greatly  impairing  the  value  of  his  property  and  leaving  him 
entirely  without  redress,  for  if  he  has  no  right  here  he  has  none 
at  law.  It  is  a  complete  and  absolute  answer  to  the  decisions  of 
other  states  on  this  head  to  say  that  by  the  first  constitution  of 
this  state,  which  was  adopted  in  1776,  it  was  provided  that  the 
common  law  of  England,  except  such  parts  as  were  repugnant  to 
the  rights  and  privileges  contained  in  that  charter,  should  still 
remain  in  force  until  altered  by  law  of  the  legislature  of  this 
state.  It  is  not  the  province  of  this  court  to  change  the  common 
law.  That  belongs  to  the  legislature.  There  is,  indeed,  a  con- 
trariety of  adjudication  in  the  states  on  this  subject,  but  Mr. 
Washburue,  in  his  work  on  Easements  and  Servitudes,  sums  up  a 
review  of  the  matter  by  saying  that  so  far  as  the  weight  of 
authority  both  English  and  American  goes,  it  would  seem  that 
if  one  sell  a  house,  the  light  necessary  for  the  reasonable  enjoy- 
ment whereof  is  derived  from  and  across  adjoining  land  then 
belonging  to  the  same  owner,  the  easement  of  light  and  air  over 
such  vacant  lot  would  pass  as  incident  to  the  dwelling-house, 
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because  necessary  to  the  enjoyment  thereof,  but  that  the  law 
would  not  carry  the  doctrine  to  the  securing  of  such  easement  as 
a  mere  convenience  to  the  granted  premises.  Washb.  on  Easem. 
oOIf,.  See,  also,  TyUr  on  Bound.  551,  and  Wood  on  Nuisances 
§  165.  In  the  present  case  the  defendant  bought  his  lot  know- 
ing that  to  build  upon  it  such  a  building  as  he  proposes  would 
darken  the  hotel  and  inflict  irreparable  injury  on  that  property. 
The  quasi  easement  claimed  by  the  complainants  was  apparent 
to  him  and  evidently  was  continuous.  He  is  chargeable  with 
knowledge  that  the  law  would  forbid  him  so  to  occupy  the  lot, 
and  would  prevent  him  from  doing  so.  He  is  without  ground 
of  complaint. 

There  can  be  no  question  that  if  the  right  exists  in  this  case  il 
is  the  duty  of  this  court  to  protect  the  complainants  in  the  enjoy- 
ment of  it.  The  threatened  injury  is,  it  is  admitted,  of  an  irrep- 
arable character.  If  the  defendant  be  not  restrained,  he  will, 
against  law,  by  his  building,  entirely  destroy  the  complainant's 
right  to  light  and  air  through  the  windows  of  the  main  building 
of  the  hotel  property  on  the  easterly  side.  Such  an  injury  this 
court  will  prevent  by  injunction.  Robeson  v.  Pittenger,  vhi  supra, 
and  Herz  v.  Union  Bank  of  London,  3  Giff.  6S6. 


John  W.  Sharp 

V. 

William  P.  Todd  et  al. 

A  mortgagor  paid  the  interest  due  and  then  offered  to  his  mortgagee  baflk 
oliecks  for  the  amount  of  the  principal  due  on  the  mortgage,  which  the  mort- 
gagee refused  because  the  mortgagor  had  only  the  bank  checks.  Two  days 
afterwards  the  mortgagor  returned  with  two  witnesses,  with  the  amount  of  the 
mortgage  in  gold  and  legal  tender  currency,  and  attempted  to  enter  the  mort- 
gagee's house,  saying  "  I've  got  the  money  to  pay  off  those  mortgages,  and  I 
want  those  mortgages,"  whereupon  the  mortgagee  thrust  him  out  and  locked 
the  door.     The  mortgagor  thew  deposited  the  money  in  a  bank,  where  it  re- 
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mained  until  he  filed  his  answer  to  a  bill  to  foreclose  the  mortgage,  when  he 
paid  it  into  court. — Held,  to  amount  to  a  good  tender,  exonerating  the  mort- 
gagor from  liability  for  interest  thereafter ;  held,  also,  that,  on  a  demand  for 
the  principal  made  by  ihe  mortgagee's  solicitor,  after  the  foreclosure  had  been 
brought,  the  mortgagor's  offer  to  pay  him  the  money  as  soon  as  he  could  obtain 
it  from  the  bank,  which  was  a  few  miles  distant,  was  also  a  valid  tender. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  M.  Wyckoff,  for  complainant. 

Mr.  J.  L.  Connet  and  3Ir.  J.  N.  VoorheeSy  for  defendant 
Bragg. 

The  Chancellor. 

The  dispute  between  the  parties  litigant  in  this  case  is  mainly 
as  to  a  tender  which  the  defendant  Bragg  says  he  made  to  the 
complainant  on  the  31st  day  of  March,  1882,  of  the  principal, 
$3,975,  then  past  due  on  two  mortgages  (those  now  in  suit),  one 
for  $2,700  and  the  other  for  $1,275,  which  the  latter  held  on  his 
property.  On  the  29th  of  March,  1882,  he  paid  the  interest 
due  up  to  April  1st,  following.  When  he  paid  that  money  he 
expressed  his  intention  to  pay  the  principal  and  his  readiness  to 
do  so,  but  had  not  all  the  money  in  cash.     Part  was  in  the  form 

Note. — A  check  is  not  a  good  tender,  Grussy  v.  Schneider,  50  How.  Pr.  1S4, 
65  Id.  188 ;  Prague  v.  Greenlee,  22  Gratt.  724  ;  Harding  v.  Commercial  Loan 
Co.,  84  III,  251 ;  see  Sloan  v.  Petrie,  16  III.  262  ;  and  cannot,  as  such,  be  de- 
posited in  court,  Lewis  v.  Larson,  45  Wis.  353  ;  as  to  a  deposit  of  a  deed,  An- 
derson  v.  3Iills,  28  Ark.  175  ;  or  land  warrant,  Bolster  v.  Post,  57  Iowa  698 ;  or 
promissory  notes.  Mason  v.  Croom,  24  Ga.  211. 

Whether  a  creditor  received  a  check  as  payment,  is  a  question  for  the  jury, 
Hough  V.  May,  4  Ad.  &  El.  954. 

Where  a  note  was  transferred  by  the  payee  to  an  insurance  company,  at 
whose  oflBce  it  had  been  drawn  payable,  and  the  maker  had  on  deposit  there 
almost  enough  funds  to  meet  it,  a  tender  to  the  company  of  his  check  drawn  on 
liis  deposit  and  of  the  difference  in  money,  was  held  good  as  against  a  holder 
to  whom  it  had  been  endorsed  after  maturity,  Shipp  v.  Stacker,  8  Mo.  145  ;  see 
Myers  v.  Byington,  34  Iowa  205  ;  Ward  v.  Smith,  7  Wall.  447 ;  Balme  v.  Wam- 
baugh,  16  3Iinn.  116. 

An  offer  to  draw  a  check  is  no  tender,  Dunham  v.  Jackson,  6  Wend.  22. 

A  draft  on  a  banker  was  held  good,  Wilby  v.  Warren,  1  Tidd'a  Pr.  1^,  per 
Buller,  J.     See  Walker  v.  Forbes,  25  Ala.  139. 
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of  bank  checks,  which  the  complainant  was  not  bound  to  accept. 
Bragg  says  that  after  he  had  paid  the  interest  and  the  complain- 
ant had  refused  a  proposition  to  continue  the  loans  at  a  reduced 
rate  of  interest,  five  per  cent.,  he  told  the  complainant  that  he 
would  pay  him  ofiF,  but  the  complainant  would  not  take  the 
money  that  day,  as  they  (himself  and  John  M.  Apgar,  who  ac- 
«ompanied  him)  had  checks.  Apgar  says  that  Bragg  said  to  the 
complainant  that  he  would  pay  him  off,  and  that  he,  Apgar,  told 
the  complainant  that  he  had  checks  in  his  pocket  with  which  to 
pay  the  mortgages  off.  The  complainant  says  that  Bragg  said 
he  supposed  the  complainant  would  not  take  checks.  They  ap- 
pear then  to  have  left  the  complainant's  house,  and  on  the  31st 
of  March,  two  days  afterwards,  returned  with  James  S.  Clark, 
whom  they  took  along  merely  as  a  witness.  Apgar  'had  agreed 
to  lend  Bragg  the  money  to  pay  off  the  complainant's  mortgages. 
On  the  latter  occasion  the  three  went  together  to  the  complain- 
ant's house  in  the  daytime  and  in  the  usual  hours  of  business. 
The  complainant  had  an  office  in  his  house.  The  entrance  to  it 
from  the  front  was  across  a  porch  and  then  by  a  hall-way,  from 
which  a  door  gave  admission  to  it  directly.  On  the  other  side 
of  the  hall  was  the  dining-room  of  the  house,  into  which  admis- 
sion from  the  front  of  the  house  was  gained  over  the  porch  by  a 
door  on  the  porch  and  adjoining  the  hall-way.  They  had  with 
them  the  amount  of  the  principal  of  the  mortgages,  $3,975,  in 

A  bank  certificate  of  deposit  is  not  available  to  redeem  land  sold  on  execu- 
tion, Dougherty  v.  Hughes,  3  Qreene  {Iowa)  92 ;  nor  a  certified  check,  Thome  v. 
San  Francisco,  4  Cat.  127. 

City  ordei's  are  unavailable,  Comstock  v.  Gage,  91  III.  329  ;  Helena  v.  Turner, 
S6  Ark.  577 ;  or  county  orders.  Perry  v.  Colquitt,  63  Ga.  311 ;  Howell  v.  Hogins, 
37  Ark.  110  ;  as  to  a  state  auditor's  warrant,  Com.  v.  Bodes,  5  Mon.  318,  320  ; 
or  a  post-office  order,  see  Gordon  v.  Strange,  1  Exch.  477. 

A  tender  of  the  creditor's  own  promissory  note,  then  due,  is  insufficient, 
Cary  v.  Bancroft,  U  Pick.  315;  Bellows  v.  Smith,  9  N.  H.  2S5 ;  Allen  v. 
Hartfield,  76  111.  358 ;  Wilmarth  v.  Mounfford,  4  Wash.  C.  C.  79 ;  Barker  v. 
Walbridge,  14  Minn.  469  ;  see  Bell  v.  Ballance,  1  Dev.  391  /  Foley  v.  Mason,  6 
Md.  37;  Thorp  v.  Wegeforth,  56  Pa.  St.  82;  Dehon  v.  Stetson,  9  Mete.  341; 
Searles  v.  Sadgrave,  5  E.  &  B.  639  ;  Borden  v.  Saekett,  113  Mass.  214  ;  Williams 
v.  Dooly,  53  Ga.  71. 

If  a  check  is  received  without  objection  on  that  ground,  it  is  a  valid  tender 
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gold  and  legal  tender  currency,  and  the  object  of  their  visit  was 
to  make  a  tender  of  the  principal  to  the  complainant.  Bragg 
says  they  were  all  together,  the  others  as  close  to  him  as  they 
could  be ;  that  the  complainant  met  him  from  the  inside  as  he 
entered  the  hall  door  and  told  them  to  go  into  the  dining-room, 
and  with  that  took  hold  of  the  door  into  which  Bragg  was  en- 
tering with  his  right  hand,  and  put  his  left  hand  on  Bragg's 
breast  and  pushed  him  back ;  that  he,  Bragg,  then  stepped  back 
and  saw  that  the  complainant  was  going  to  close  the  door  upon 
him ;  that  he,  Bragg,  then  said,  "  Let  us  in ;  we've  got  your 
money;  I  want  those  papers,"  and  that  the  complainant  then 
slammed  the  door  shut  aud  said,  "  I've  nothing  to  do  with  you ; 
you  have  paid  your  interest."  He  adds  that  the  complainant 
then  locked  the  door ;  that  they  were  out  of  doors  and  that  they 
then  got  into  their  wagon  and  took  the  money  back  to  the  bank 
at  Clinton  fVom  which  they  had  taken  it.  Clark  testifies  that 
when  they  went  to  make  the  tender  he  carried  the  money ;  that 
tliey  went  on  the  porch  and  to  the  door ;  that  it  stood  ajar,  he 
thinks ;  that  Bragg  stepped  up  to  it  and  opened  it  wider ;  that 
he  does  not  know  whether  Bragg  was  entirely  in  the  hall  or  not, 
but  that  he  was  partly  in  ;  that  about  that  time  the  complainant 
got  to  the  door  and  motioned  and  said,  he  thinks,  "  Go  into  the 
other  room,"  and  he  thinks  that  about  that  time  Apgar  said  to 
Bragg,  "  Demand  your  papers ; "  and  then  Bragg  said,  "  I  have 

Jones  V.  Arthur,  8  Dowl.  Pr.  44^  ;  Becker  v.  Boon,  61  N.  T.  317  ;  Mitchell  v. 
Vermont  Co.,  67  N.  Y.  317 ;  but  the  creditor's  mere  silence  has  been  held  not 
to  be  a  waiver,  Jennings  v.  Mendenhall,  7  Ohio  St.  257 . 

A  tender  made  at  the  window  of  a  house,  the  creditor  being  at  the  window 
and  not  admitting  the  debtor  within  the  house,  is  suflBcient,  Wing  v.  Davis,  7 
Me.  31 ;  and,  also,  where  the  creditor  orders  the  debtor  away  or  repulses  him, 
(Sands  V.  Lyon,  IS  Conn.  IS;  Meserole  v.  Archer,  3  Bosw.  376;  Harris  v. 
Mulock,  9  How.  Pr.  402 ;  or  refuses  to  remain  while  the  money  is  counted, 
Raines  v.  Jones,  4  Humph.  4^0  ;  see  Knight  v.  Abbott,  30  Vt.  577. 

A  tender  by  the  agent  of  the  debtor  of  the  whole  sum  demanded  by  the 
creditor,  by  pulling  out  his  pocket-book,  and  offering  to  pay  it,  if  the  creditor 
would  go  into  a  neighboring  public-house,  is  good,  Bead  v.  Golding,  2  M.  & 
S.S6. 

Objection  was  made  to  a  tender  of  plaintiff's  check,  because  not  certified, 
and  he  withdrew  with  defendant's  consent,  and  returned  in  about  two  hours 
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got  the  money  to  pay  off-  those  mortgages,  and  I  want  those 
mortgages,"  that  the  complainant  kept  pushing  and  closed  the 
door  and  said,  "You  have  paid  your  interest;  I  have  nothing  to 
do  with  you,"  and  locked  the  door.  He  says  he  heard  the  bolt 
as  the  door  was  locked  and  saw  Bragg  try  the  door  immediately ; 
that  when  Bragg  so  tried  the  door  it  did  not  open,  and  that  they 
stood  on  the  stoop  perhaps  a  minute,  and  then  went  away. 
Apgar  says  he  does  not  remember  whether  Bragg  knocked  at 
the  door,  or  how  it  was ;  that  the  complainant  said  they  must  go 
into  another  room,  and  then  wheeled  around  and  said,  "  I  don't 
want  to  see  you,  you  have  paid  your  interest,"  aud  then  shut  the 
door ;  that  Bragg  said  to  the  complainant  that  he  wanted  his 
papers — his  bonds  and  mortgages;  that  he  thinks  he,  Apgar, 
told  Bragg  to  demand  his  papers ;  that  he  does  not  remember 
whether  Bragg  told  the  complainant  he  wanted  his  papers  when 
he  was  just  going  in  or  while  he  was  out ;  that  he  thinks  it  was 
while  he  was  out ;  that  he  heard  the  door  locked,  and  when  it 
was  locked  they  three  were  outside  of  the  door  and  the  com- 
plainant inside;  that  they  then  went  away.  The  complainant 
says  he  saw  them  at  the  hall  door  and  requested  them  to  go  into 
the  dining-room.  He  admits  that  he  locked  the  door  and  that 
he  said  to  Bragg  that  he  had  paid  up  his  interest  and  he  had  na 
further  business  with  him. 

William  H.  Johnson,  a  lawyer,  testifies  that  about  the  middle 

with  it  certified. — Held,  that  defendant's  objection  that  the  hour  for  performing 
the  contract  had  passed,  could  not  prevail,  Duffy  v.  O Donovan,  J^B  N.  Y.  22S. 

An  offer  to  procure  the  money  in  five  minutes,  is  not  a  valid  tender.  Breed 
V.  Hurd,  6  Pick.  356  ;  nor  where  the  debtor  had  not  the  money  in  his  pocket, 
but  had  it  in  his  house,  at  the  door  of  which  the  parties  were  standing,  Kraus 
V.  Arnold,  7  Moore  59  ;  an  offer  to  go  up  stairs  and  fetch  the  amount  was  held 
good,  Harding  v.  Daviex,  2  C.  &  P.  77  ;  but  not  "  if  a  man  said,  I  have  got  the 
money  and  will  go  a  mile  to  fetch  it,"  Ihid.,  per  Best,  C.  J.;  see  Farnsworth  v. 
Howard,  1  Coldw.  215 ;  or  "get  it  the  next  morning,"  Blair  v.  Hamilton,  48 
Ind.  32 ;  nor  where  the  debtor,  saying  he  would  pay  so  much,  put  his  hand 
into  his  pocket  to  take  out  the  money,  but  the  creditor  left  the  room  before  he 
could  produce  it,  Leaiherdale  v.  Sweepstone,  3  C.  &  P.  342 ;  see  Bakeman  v. 
Pool&>;  15  Wend.  637  ;  Thome  v.  Mosher,  5  C.  E.  Gr.  257. 

If  a  creditor  designedly  absents  himself  from  home,  for  the  fraudulent  pur- 
pose of  avoiding  a  tender,  he  cannot  object  that  no  tender  was  made,  Southworth 
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br  latter  part  of  April,  1882,  the  complainant  told  him  that 
Bragg  and  Apgar  had  been  there  talking  about  paying  him  off; 
that  he  would  not  accept  the  money  because  Bragg  had  given 
him  no  notice  of  his  intention  to  pay  it,  and  added  that  anyway 
he,  Bragg,  might  as  well  borrow  the  money  of  him  as  of  any 
one  else.  He  also  says  the  complainant  said  he  had  not 
demanded  that  they  show  him  the  money,  because  he  thought 
he  was  not  compelled  to  take  it,  as  they  had  not  given  him 
three  months'  notice.  There  does  not  appear  to  have  been  any 
provision  or  agreement  that  he  should  have  any  notice.  In  tha-t 
conversation  the  witness  told  him  that  the  money  that  was  due 
on  the  mortgages  was  in  the  Clinton  bank,  and  that  he  could 
have  it  whenever  he  would  surrender  the  bonds  and  mortgages. 

The  effect  of  a  tender,  when  lawfully  made,  is  to  discharge 
the  debtor  from  subsequent  interest.  But  to  have  this  effect  the 
amount  tendered  must  be  kept  in  readiness,  and  on  bill  to 
redeem  or  on  plea  or  answer  setting  up  the  tender,  the  money 
must  be  paid  into  court.  Shields  v.  Lozear,  7  C.  E.  Gr.  ^7. 
Where  an  offer  is  made  to  pay,  the  person  offering  having  at 
hand  at  the  time  the  money  to  make  a  lawful  tender,  and  the 
creditor  refuses  to  receive  the  money,  it  is  a  good  tender.  Add, 
on  Oont.  §  356. 

It  is  clear,  from  the  testimony,  that  the  complainant,  who  is  a 
man  of  business,  knew  that  the  object  of  the  visit  of  Bragg  to 
him  on  the  31st  of  March  was  to  pay  off  the  mortgages,  and 

V.  Smith,  7  Oush.  391;  Judd  v.  Ensign,  6  Barb.  258  ;  Kling  v.  Childs,  SO  Minn. 
S66  ;  and  so  where  the  creditor  is  absent,  though  without  such  design,  Smith  v. 
Smith,  25  Wend.  405,  2  Hill  351 ;  Howard  v.  Holbrook,  9  Bosw.  237;  Tasker  v. 
Bartlett,  5  Oush.  359;  Houbie  v.  Volkening,  49  How.  Pr.  169;  see  Holmes  v. 
Holmes,  12  Barb.  137,  9  N.  Y.  525  ;  Watson  v.  Sawyers,  54  Miss.  64 ;  QUI  v. 
Bradley,  21  Minn.  15  ;  Thomas  v.  Mathis,  92  Ind.  560 ;  Trimble  v.  Williamson, 
49  Ala.  525  ;  Egbert  v.  Chew,  2  Gr.  {N.  J.)  446;  Barton  v.  McKelway,  2  Zab. 
165  ;  or  refuses  to  receive  the  money  himself  and  to  give  the  name  of  tlie  party 
to  whom  he  claims  to  have  assigned  the  obligation,  Fritz  v.  Simpson,  7  Stew. 
Eq.  436  ;  Noyes  v.  Clark,  7  Paige  179  ;  Strafford  v.  Welch,  59  N.  H.  46. 

If  a  creditor,  who  has  purposely  avoided  a  tender,  brings  his  action  so  soon 
thereafter  that  a  tender  could  not  be  made,  this  will  excuse  the  debtor,  Gil- 
more  V.  Holt,  4  Pick.  257 ;  Schroeder  v.  Laubenheimer,  50  Wis.  480;  Fish  v. 
Williams,  75  Me.  217 ;  see  Woodruff  v.  Depue,  1  McCart.  168;  Whelan  v. 
Beilly,  61  Mo.  565. — Rep. 
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that  Bragg  had  the  money  there  for  the  purpose,  and  it  is  also 
evident  that  to  avoid  the  tender  he  thrust  Bragg  out  of  the 
house,  saying  that  he  did  not  want  to  see  him ;  that  Bragg  had 
paid  his  interest,  and  he  had  nothing  further  to  do  with  him. 
Under  the  circumstances,  the  transaction  was  a  lawful  tender 
and  a  refusal.  It  is  urged  on  behalf  of  the  complainant  that  he 
did  not  intend  to  prevent  a  tender,  but  merely,  as  he  had  a  right 
to  do,  chose  to  see  Bragg  in  another  part  of  the  house  than  the 
hall  or  office,  or  wanted  Bragg  to  wait  in  the  dining-room  until 
he  should  be  at  liberty  to  see  him,  the  complainant  being  then 
engaged  with  some  one  else  in  his  office.  But  there  is  not  only 
no  evidence  that  he  was  willing  to  see  Bragg,  but  clear  proof 
that  he  was  unwilling  to  do  so,  and  that  he  was  desirous  of 
avoiding  the  making  of  the  tender.  He  said  he  did  not  want  to 
see  him,  and  that  since  Bragg  had  paid  his  interest  he  had  no 
further  business  with  him. 

The  money  was,  immediately  after  the  tender,  deposited  by 
Bragg  and  Apgar  in  the  bank  from  which  it  had  been  taken, 
there  to  remain,  so  that  the  complainant  might  have  it  on  deliv- 
ering up  the  bonds  and  mortgages,  and  it  remained  there  as  such 
deposit,  drawing  no  interest,  up  to  the  time  when  it  was  with- 
drawn in  order  that  it  might  be  paid  into  court.  It  was,  indeed, 
deposited  to  the  credit  of  Apgar,  but  the  cashier  would,  in  pur- 
suance of  his  instructions  on  the  subject,  have  paid  it  over  to 
the  complainant  on  application  by  him  and  the  surrender  of  the 
bonds  and  mortgages.  It  appears  to  have  remained  there  until 
October  8th,  1883,  when  it  was  withdrawn,  and  the  next  day, 
on  the  filing  of  the  answer  in  this  cause,  was  paid  into  this  court. 
As  before  stated,  Johnson  swears  that  he  told  the  complainant, 
about  the  middle  or  latter  part  of  April,  1882,  that  the  money 
was  in  the  Clinton  bank,  and  that  he  could  have  it  whenever  he 
would  surrender  the  bonds  and  mortgages.  In  a  letter  written 
by  Johnson  to  the  complainant,  dated  December  12th,  1882,  he 
said  that  the  money  was  deposited  in  the  bank,  and  that  it  was 
ready  for  him  at  any  time.  It  matters  not,  however,  in  whose 
name  the  money  was  deposited.  Bragg  was  only  bound  to  have 
it  ready  to  pay  over  to  the  complainant  on  demand,  or  within  a 
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reasonable  time  thereafter.  After  this  suit  was  iu  fact  begun, 
application  was  made  to  him  by  the  complainant's  solicitor  for 
the  payment  of  the  money  due,  according  to  the  complainant's 
claim,  upon  the  bonds  and  mortgages.  It  seems  doubtful 
whether  this  was  intended  as  a  demand  made  in  view  of  the 
tender ;  for  the  complainant  then  denied,  as  he  still  does,  that 
there  ever  was  any  such  attempt  to  make  the  tender  as  affected 
his  claim  to  interest  on  the  mortgages.  Moreover,  the  solicitor, 
according  to  his  testimony,  demanded  no  specified  suiu.  He 
merely  said  he  had  come  for  the  money  on  the  mortgages. 
Bragg  says  he  demanded  a  sum  somewhat  over  $4,300  for  th« 
principal  and  interest  up  to  that  time.  But  assuming  that  it  is 
to  be  regarded  as  a  demand  of  the  principal  money,  Bragg's 
offer  to  get  the  money  as  soon  as  he  could  go  to  Apgar  and  get 
a  check  for  it,  and  then  to  the  bank  to  draw  the  money,  was  a 
sufficient  compliance  with  it.  He  offered,  if  the  solicitor  would 
wait,  to  go  to  Apgar's  at  once  and  get  the  check,  and  then  go  to 
the  bank  for  the  money.  Apgar  lived  about  two  miles  and  a 
half  distant,  and  the  bank  was  between  six  and  seven  miles  from 
Apgar's  and  also  from  Bragg's  house.  On  a  demand  under  such 
circumstances  the  party  on  whom  the  demand  is  made  is  entitled 
to  a  reasonable  time  in  which  to  get  the  money.  Gibhs  v.  Stead, 
8  B.  &  C.  628.  The  solicitor  refused  to  wait.  The  complain- 
ant is  not  entitled  to  interest,  and  must  pay  costs  to  Bragg. 


Newton  R.  Squier,  administrator  <fec., 

V. 

Caroline  M.  Shepard  et  al. 

1.  A  purchase-money  mortgage  on  a  tract  of  several  acres  of  land  contained  a 
provision  that  if  the  purchaser  should,  at  any  time  before  the  mortgage  fell 
due,  sell  any  portion  of  the  premises,  the  holder  of  the  mortgage  should  re- 
lease from  the  lien  of  the  mortgage  a  proportionate  part  thereof  on  receiving 
an  equivalent  proportion  of  the  amount  then  due ;  and,  further,  that  if  any 


332  CASES  IN  CHANCERY.  [38  Eq. 


Squier  v.  Shepard. 


portion  of  said  premises  should  be  sold  during  that  time,  the  mortgage  should 
be  apportioned  according  to  the  number  of  acres  sold. 

2.  The  purchaser  sold  all  the  premises  to  one  buyer,  Wiswall,  who  subse- 
sequently  sold  two  lots  of  one  and  a  half  acres  each  to  two  different  persons, 
and  the  mortgage  was  released  as  to  those  tracts  on  their  each  paying  |1,413. — 
Held,  that  the  apportionment  clause  was  personal  to  the  first  purchaser  (the 
mortgagor)  only,  and  that  Wiswall's  grantees  of  the  unreleased  part  were  not 
entitled  to  the  benefit  thereof  on  the  foreclosure  of  the  mortgage. 


Bill  to  foreclose.     On  final  hearing  on  pleadings  and  proofs. 

Mr.  E.  B.  Williamson,  for  complainant. 

Mr.  J.  Henry  Stone,  and  Mr.  H.  8.  Glover  (of  New  York), 
for  S.  H.  Weston. 

Mr.  C.  W.  Berdan,  and  Mr.  J.  O'Connor,  Jr.  (of  New  York), 
for  W.  S.  Giirnee. 

Messrs.  C.  F.  &  C.  E.  Hill,  for  Alex,  and  Geo.  S.  Stud  well 

The  Chancellor. 

The  bill  is  filed  to  foreclose  a  mortgage  given  January  21st, 
1870,  by  Samuel  G.  Acton  and  wife  to  John  Hoey,  on  seven- 
teen acres  of  land  in  Long  Branch,  for  $16,000  and  interest, 
and  assigned  by  the  mortgagee,  February  7th,  1870,  to  Bela  S. 
Squier,  the  complainant's  intestate.  The  mortgage  was  given 
for  purchase-money  of  the  mortgaged  premises  on  the  sale 
thereof  by  Hoey  to  Acton.  Acton  conveyed  the  property  June 
2d,  1870,  to  Mrs.  Jane  T.  C.  Wiswall,  subject  to  the  mortgage, 
the  payment  of  which  she  assumed.  On  July  21st,  1870,  Mrs. 
Wiswall  conveyed  part  of  the  property,  two  lots  of  one  and  a 
half  acres  each,  to  Robert  S.  Howland  and  Sullivan  H.  Weston, 
respectively.  Those  lots  were  conveyed  subject  to  the  Squier 
(the  complainant's)  mortgage  to  the  extent  of  $942  per  acre,  and 
they  were  subsequently,  April  16th  1871,  released  from  that 
mortgage.  The  consideration  of  each  of  those  releases  is  stated 
therein  to  be  $1,500.     The  complainant  says  that  there  was  re- 
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ceived,  on  account  of  principal  of  the  mortgage  from  Messrs. 
Rowland  and  Weston,  on  the  date  of  the  releases,  the  sum  of 
$2,826.  The  consideration  of  each  of  them  therefore  probably 
was  $1,413.  On  July  21st,  1870,  on  the  same  date  on  which  the 
conveyances  to  Rowland  and  Weston  were  given,  Mrs.  Wiswall 
conveyed  to  Mrs.  Caroline  M.  Shepard  another  part  of  the 
property  intended  to  include  ten  acres  by  actual  measurement, 
and  December  21st,  1870,  she  conveyed  to  her  another  part,  the 
residue  of  the  property,  said  in  the  deed  to  contain  four  acres, 
more  or  less.  Each  of  these  conveyances  was  made  subject  to 
the  Squier  mortgage,  which  was  thereby  declared  to  be  a  lien 
thereon  to  the  extent  of  $942  per  acre,  which  amount,  with  in- 
terest from  that  date,  the  grantee  thereby  assumed  to  pay  as  so 
much  of  the  pui'chase-money.  To  secure  part  of  the  purchase- 
money  of  the  ten-acre  tract,  Mrs.  Shepard  gave  to  Mrs.  Wiswall 
a  mortgage  for  $6,000  and  interest,  and  to  secure  part  of  the 
purchase  money  of  the  other  tract,  she  gave  to  Mr.  Wiswall 
(husband  of  the  grantor)  a  mortgage  for  $2,500  and  interest. 
Walter  S.  Gurnee  is  now  the  holder  of  the  $6,000  mortgage, 
and  Alexander  Studwell  of  the  other.  Mrs.  Shepard  has,  by 
various  conveyances,  disposed  of  the  whole  of  the  property  con- 
veyed to  her.  Among  those  conveyances  were  one  made  May 
14th,  1873,  by  which  she  conveyed  a  lot  to  George  S.  Studwell, 
and  another,  made  May  2d,  1877,  by  which  she  conveyed 
another  lot  to  Weston.  The  greater  part  of  the  property  has 
been  released  from  the  lien  of  the  complainant's  mortgage. 
The  defendants  Weston,  Alexander  Studwell,  George  S.  Stud- 
well and  Walter  S.  Gurnee,  have  answered. 

Weston  and  George  S.  Studwell  insist  that,  in  view  of  the 
terms  of  the  complainant's  mortgage,  they  are  respectively  en- 
titled to  redeem  on  paying  such  a  proportion  of  the  money  due 
on  the  mortgage  as  their  respective  parts  of  the  unreleased 
property  bear  to  the  whole  of  it.  Alexander  Studwell  insists 
that  those  parts  of  the  mortgaged  premises  which  were  conveyed 
after  the  giving  of  his  mortgage,  and  are  unreleased,  should  be 
first  sold  to  pay  the  complainant's  mortgage,  and  he  and  George 
S.  Studwell  claim  that  the  complainant  should  be  charged  on 
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his  mortgage,  not  only  with  the  amounts  actually  received  for 
releases,  but  the  full  value  of  the  released  properties,  which  they 
say  was  greater  than  the  amounts  which  were  the  consideration 
of  the  releases.  Gurnee  claims  that  the  property  mortgaged  to 
him  is  not  burdened  by  the  complainant's  mortgage  beyond  the 
proportion  which  it  bears  to  the  whole  of  the  property.  This 
claim  is  based  on  a  provision  in  the  complainant's  mortgage. 
The  complainant,  on  the  other  hand,  denies  these  claims  and 
contends  that  the  unreleased  property  should  be  sold,  in  the 
inverse  order  of  alienation,  to  pay  the  money  due  on  the  mort- 
gage after  crediting  the  amounts  actually  received. 

The  rights  of  the  answering  defendants  depend,  to  a  great 
extent,  upon  the  construction  which  is  to  be  put  upon  the  pro- 
vision before  referred  to,  contained  in  the  complainant's  mort- 
gage.    It  is  as  follows  : 

"  It  being  hereby  provided  that  in  case  the  said  Samuel  G.  Acton,  at  any 
time  before  tlie  expiration  of  three  years  from  the  date  hereof,  shall  sell  any 
portion  of  said  premises  above  described,  the  holder  and  owner  of  this  mort- 
gage shall  release  such  portion  of  land  so  sold  from  the  lien  of  this  mortgage, 
on  payment  of  a  sum  bearing  the  same  proportion  to  the  amount  of  principal 
unpaid  on  this  mortgage  at  the  time  the  release  is  required  as  the  value  of  the 
land  so  sold,  or  proposed  to  be  sold,  shall  bear  to  the  whole  of  the  mortgaged 
premises.  And  it  is  further  agreed  that  if  any  portions  of  the  said  land  shall, 
at  any  time  prior  to  the  expiration  of  three  years  from  the  date  hereof,  be 
sold,  the  said  mortgage  shall  be  apportioned  according  to  the  number  of  acres 
which  may  be  sold,  but  in  no  event  shall  the  time  for  payment  of  said  prin- 
cipal, or  any  part  thereof,  be  extended  beyond  three  years  from  the  date 
hereof.  It  being  also  understood  that  the  interest  upon  the  whole  sum  re- 
maining secured  hereby  and  unpaid  shall  be  fully  paid  up  to  the  time  of 
executing  such  release  or  releases,  and  that  the  expense  of  preparing,  executing, 
acknowledging  and  stamping  such  instruments  shall  be  paid  by  the  mortgagor 
or  his  legal  representatives,  and  that  the  written  consent  to  such  release  of 
any  subsequent  encumbrancers  or  grantees,  whose  rights  might  be  thereby  af- 
fected, shall  be  first  had  and  obtained  by  the  party  applying  for  such  release." 

As  before  stated,  the  mortgage  was  dated  January  21st,  1870. 
It  was  payable  in  three  years  from  its  date.  The  provision 
above  quoted  for  the  apportionment  of  the  mortgage  on  sale  of 
any  part  of  the  property  before  the  end  of  the  three  years,  is  a 
different  one  from  the  agreement  to  release,  which  precedes  it. 
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The  one  is  for  the  absolute  discharge  of  the  lien  of  the  mort- 
gage ;  the  other  merely  for  its  apportionment  upon  parts  of  the 
premises  as  they  might  be  sold.  The  counsel  of  the  answering 
defendants  insist  that  the  effect  of  this  latter  provision  was  the 
same  on  a  sale  of  part  of  the  property  by  the  mortgagor  or  his 
grantees  within  the  three  years,  as  if  there  had  been  a  release  by 
the  mortgagee  and  a  new  mortgage  taken  by  him  on  the  prop- 
erty sold  for  the  same  proportion  of  the  mortgage  debt  which 
the  contents  of  the  property  sold  bore  to  the  contents  of  the 
whole  property;  and  that  the  grantees  of  the  mortgagor  and 
their  assigns  are  entitled  to  the  benefit  of  the  agreement,  so  that 
on  any  sale  by  him  of  part  of  the  property  within  the  time  lim- 
ited, the  three  years,  the  purchaser  took  the  property  charged 
only  with  its  due  proportion  of  the  amount  of  the  mortgage 
debt  and  interest,  and  they  claim  that  therefore  the  present 
owners  of  it  are  now  entitled  to  redeem  from  the  mortgage,  on 
payment  of  such  proportion.  All  the  property  was  sold  in  one 
parcel  by  Acton,  the  mortgagor,  within  the  three  years.  He 
sold  to  Mrs.  Wiswall.  The  grantees  of  the  latter  are  not  enti- 
tled to  the  privilege  of  apportionment  under  the  agreement  con- 
tained in  the  mortgage.  The  stipulation  was  in  favor  of  Acton, 
and  not  of  his  grantees.  The  mortgagee  manifestly  did  not  in- 
tend to  bind  himself  to  the  apportionment  of  the  mortgage  on 
the  sale  of  the  property  without  regard  to  the  size  of  the  parcels 
in  which  it  might  be  sold,  for  it  is  to  be  observed  that  the  stipu-- 
lation  is  for  an  apportionment  according  to  the  number  of  acres 
in  the  part  sold.  This  is  evidence  that  the  mortgagee  had  in 
view  the  sale  of  the  property  in  large  parcels.  But  his  agree- 
ment was,  as  before  remarked,  with  the  mortgagor  alone  and  not 
with  his  assigns.  The  stipulation  contemplates  the  making  of 
an  apportionment  by  the  mortgagee.  It  does  not  appear  that 
he  was  ever  requested  to  make  or  agree  to  any.  None  was  ever 
made,  and  the  answering  defendants  are  not  entitled  to  have  it 
made  now.  Nor  is  there  any  proof  that  when  they  released 
parts  of  the  property  the  complainant  or  his  intestate  had  any 
actual  notice  of  the  rights  of  any  owner  of  any  part  of  the  prop- 
erty or  of  any  mortgagee  thereof.     And  without  such  actual 
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notice  they  were  at  liberty  to  release  as  they  saw  fit.  Blair  v. 
Ward,  2  Stock.  119.  There  appears  to  me  to  be  nothing  to 
justify  a  departure  from  the  settled  rule  which  directs  the  sale 
of  the  parcels  of  the  mortgaged  premises  to  pay  the  mortgage  in 
the  inverse  order  of  alienation.     There  will  be  a  decree  accord- 


William  Pennington,  trustee, 

V. 

MiKiAM  Mendes  et  al. 


William  Pennington,  trustee, 

V. 

James  Marsh. 


William  Pennington,  trustee. 


The  Passaic  Land  Improvement  and  Building  Com- 
pany. 

1.  A  bill  to  foreclose  a  mortgage  on  land  stated  that  the  city  in  which  the 
land  was,  claimed  a  lien  upon  the  premises,  or  some  part  thereof,  for  muni- 
cipal taxes  laid  after  the  giving  of  the  mortgage,  and  the  bill  denied  that  the 
lien  was  prior  to  that  of  the  mortgage,  but  did  not  draw  into  question  the  fact 
that  the  taxes  were  assessed. — Hdd,  that  the  city  need  not  prove  the  assessment. 
Hdd,  also,  that  the  fact  that  other  land  than  that  covered  by  the  mortgage  was 
included  in  the  assessment  did  not  invalidate  it,  because  under  the  statute  the 
taxes  may  be  apportioned,  and  this  court  may  apportion  them. 

2.  An  assessment  of  taxes  under  the  charter  of  Paterson  is  not  invalidated 
by  an  error  in  the  name  of  the  owner  of  the  land  assessed. 
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Bill  to  foreclose.  On  final  hearing;  the  first  two  cases  on 
pleadings,  and  the  last  on  pleadings  and  proofs, 

Mr.  A.  B.  Woodruff,  for  complainant. 

Mr.  J.  W.  Griggs,  for  the  city  of  Paterson. 

The  Chancellor. 

The  principal  question  presented  for  decision  is  whether  the 
lien  of  the  taxes  which  were  assessed  upon  the  mortgaged  prem- 
ises (land  in  Paterson)  after  the  giving  and  recording  of  the 
mortgage,  is  paramount  to  that  of  the  mortgage.  The  com- 
plainant's counsel  insists  that  it  is  not.  He  also  insists  that  the 
city  has  no  claim  for  taxes  in  the  first  two  of  the  above-men- 
tioned cases — the  Mendes  and  Marsh  suits — because  there  is  no 
proof  in  those  cases  of  the  assessing  or  levying  of  any  taxes. 
He  also  urges  that  the  city's  claim  to  a  paramount  lien  cannot 
be  allowed  in  the  other  case,  because  the  assessments  of  taxes 
proved  therein  are  invalid  for  two  reasons :  First,  because  they 
were  made  against  the  Passaic  Land  Company  instead  of  the 
Passaic  Land  Improvement  and  Building  Company ;  and,  sec- 
ond, because  those  which  were  made  after  1875  included  land 
which,  in  that  year,  was  released  by  the  complainant  from  the 
operation  of  the  mortgage. 

I  must  regard  it  as  settled  law,  notwithstanding  the  earnest 
arguments  of  the  complainant's  counsel,  based  on  what  he  insists 
are  valid  constitutional  objections,  that  under  the  charter  of  the 
city  of  Paterson  taxes  levied  subsequently  to  the  making  and  re- 
cording of  a  mortgage  on  the  laud  assessed,  are  a  lien  prior  to 
the  mortgage.  It  was  so  held  in  the  court  of  last  resort  in  City 
of  Paterson  v.  O'Neill,  5  Stew.  Eq.  386.  There  the  question  was 
between  the  lien  of  a  mortgage  made  and  recorded  before  1876 
and  that  of  the  taxes  for  1876,  1877  and  1878.  While  in  this 
court  it  was  held  that  the  former  was  paramount,  in  the  court 
of  errors  and  appeals  it  was  distinctly  adjudged  that  the  charter 
disclosed  an  intention  on  the  part  of  the  legislature  to  postpone 
the  lien  of  the  mortgage  to  that  of  taxes  subsequently  imposed. 

22 
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That  decision,  of  course,  controls  these  cases  on  the  point.  It 
was  an  adjudication  upon  the  very  question  now  presented,  and 
the  taxes  in  that  case  were  levied  as  they  were  in  this,  after  the 
amendments  to  the  constitution  of  this  state  were  made. 

In  the  Mendes  and  Marsh  cases  there  appears  to  be  no  proof 
of  any  assessment  of  taxes,  but  the  bill  of  complaint  in  each  case 
states  that  the  city  claims  to  have  some  lien  on  the  mortgaged 
premises,  or  some  part  thereof,  for  taxes  levied  thereon,  but  the 
complainant  charges  that  all  of  those  taxes  were  levied  after  the 
execution  and  delivery  of  his  mortgage,  and  are  subsequent  in 
lien  thereto.  The  answer  of  the  city,  in  each  case,  states  that 
the  taxes  were  assessed  against  the  mortgaged  premises  by  the 
legally  constituted  authorities  of  the  city  for  the  years  1875, 
1876,  1877,  1878,  1879,  1880  and  1881,  and  are  due  and  in 
arrear;  that  they  were  assessed  under  the  provisions  of  the 
chacter,  except  so  far  as  modified  by  the  amendments  to  the  con- 
stitution of  the  state  in  relation  to  the  assessment  of  taxes,  and 
in  those  respects  in  accordance  with  the  general  laws  of  the  state 
regulating  the  assessment  of  taxes ;  and  it  states  the  amount  of 
each  assessment,  the  rate  of  interest  which  it  bears,  and  the  time 
from  which  the  interest  is  to  be  calculated ;  and  it  claims  that 
the  taxes  are  liens  paramount  to  the  complainant's  mortgage. 

The  complainant  filed  a  replication  to  each  of  those  answers. 
He  proved  his  bond  and  mortgage  in  each  case  and  rested.  The 
city  oflfered  no  evidence.  The  counsel  of  the  city  insists  (and  I 
think  with  good  reason)  that  the  admission  of  the  assessment  of 
the  taxes  made  in  the  bills  rendered  it  unnecessary  for  the  city  to 
produce  any  proofs.  The  bills  deny  the  priority  of  the  lien  of 
the  taxes,  but  do  not  draw  into  question  the  fact  that  the  taxes 
were  assessed.  They  charge  that  the  taxes  were  all  assessed  after 
the  execution  and  delivery  of  the  mortgages,  and  are  subsequent  in 
lien  thereto.  What  the  amount  of  the  taxes  is  will  be  an  appropri- 
ate subject  for  proofs  after  the  question  of  priority  (the  only  one 
raised  by  the  bills)  shall  have  been  established.  In  the  suit 
against  the  company,  the  certificates  of  sale  of  the  pi^operty  to  the 
city  for  non-payment  of  taxes  for  several  years  (1873  to  1878 
both  inclusive)  were  offered  in  evidence.     It  appears  thereby 
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that  the  assessment  for  each  of  those  years,  except  1876,  was 
made  to  "  Passaic  Land  Co.,"  and  for  that  year  it  was  to  some 
individual.  It  is  quite  enough  on  this  head  to  say  that  the 
charter  (P.  L.  of  1871  p.  829  §  4-4)  provides  that  notwithstand- 
ing any  error  or  omission  in  naming  the  true  owner  or  owners 
of  any  real  property  in  the  city  in  assessing  taxes,  or  in  charging 
other  assessments  thereon,  such  assessments  shall  be  [as]  valid 
and  effectual  in  law  against  such  real  property  as  if  no  error  or 
omission  had  occurred.  The  next  section  provides  that  assess- 
ments of  taxes  on  real  estate  shall  be  and  remain  a  lien  on  the 
property.  The  assessments,  therefore,  are  not  invalidated  by 
error  in  designating  the  true  owner  of  the  property. 

It  is  argued  that  because  in  the  assessments  up  to  that  of  1877, 
other  land  besides  that  covered  by  the  mortgage  is  included,  and 
the  city  does  not  show  what  part  of  the  tax  was  levied  on  the 
part  of  the  property  subject  to  the  mortgage,  this  court  should 
disregard  its  claim  altogether  for  taxes  up  to  that  year.  But 
this  is  no  objection  to  the  validity  of  those  assessments.  An 
assessment  of  taxes  upon  land  is  not  invalidated  as  against  a 
mortgage  upon  the  property  by  the  mere  fact  that  it  covers  more 
land  than  the  mortgaged  premises.  The  taxes  may  be  appor- 
tioned under  the  provisions  of  the  act  to  authorize  the  apportion- 
ment of  taxes,  assessments  and  water  rents  (P.  L.  of  1876 p.  291), 
and  this  court  may  do  it.  There  should  be  a  decree  establishing 
the  priority  of  the  lien  of  the  taxes,  when  duly  apportioned,  over 
that  of  the  mortgage.  The  right  of  the  complainant  to  redeem 
is  admitted  by  the  city. 
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The  Delaware,  Lackawanna  and  Western  Railroad 

Company 

V. 

The  Oxford  Iron  Company. 

1.  A  national  bank,  organized  under  the  law  of  1864,  cannot,  even  by  specific 
provisions  for  the  purpose  in  its  articles  of  association  and  in  its  by-laws, 
acquire  a  lien  on  its  own  stock  held  by  its  debtor. 

2.  A  statement  in  the  inventory  of  an  assignee  in  insolvency  that  certain 
Block  therein  inventoried  was  "  valued  at  nothing  above  encumbrances,"  is  not 
evidence  that  the  assignor  encumbered  the  stock  by  a  pledge  to  any  particular 
person,  and  therefore  is  no  evidence  for  such  person  to  establish  a  claim  to  an 
encumbrance  thereon  in  his  favor. 


In  insolvency.  On  petition  for  allowance  of  claim  against 
estate. 

Messrs.  J.  G.  Shipman  &  Son,  for  the  petitioner. 
Messrs.  Bedle,  Muirheid  &  Me  Gee,  for  the  receiver. 

The  Chancellor. 

The  First  National  Bank  of  Washington,  at  Washington,  in 
Warren  county,  asks  by  petition  that  its  claim  against  the 
Oxford  Iron  Company  may  be  adjusted  by  this  court.      The 

Note. — That  a  corporation  has  no  lien  through  its  by-laws  on  its  own  stock 
for  a  debt  due  from  the  stockholder  to  the  corporation,  see  1  Abbott's  Dig.  of 
Corp.  757;  2  Id.  64S ;  Angell  &  Ames  on  Corp.  {10th  ed.)  U  355,  356,  569-576; 
1  Potter's  Corp.  U  ^67-269  and  notes;  Field  on  Corp.  g|  1S6-13S ;  Green's 
Bricks  Ultra  Vires  {2d  ed.)  15,  note  (a) ;  Morse  on  Banking  {2d  ed.)  505 ;  Over- 
ton on  Liens  §§  8S-86 ;  and  the  following  additional,  mostly  recent,  cases: 
Bank  of  Louisville  v.  Bank  of  N.  J.,  10  Bush  367 ;  Myers  v.  Valley  Nat.  Bank, 
18  Bank.  Beg.  34  ;  Kahn  v.  Bank  of  Mo.,  70  Mo.  262;  Case  v.  Bank,  100  U 
S.  446;  Nat.  Bank  v.  Stewart,  107  U.  S.  676;  Farmers  Bank  v.  Wasson,48 
Iowa  336  ;  Hagar  v.  Union  Nat.  Bank,  63  Me.  511 ;  Bank  of  Roily  Springs  v. 
Pinson,  58  Miss.  421 ;  Carroll  v.  Mullanphy  Sav.  Bank.  8  Mo.  App.  249  ;  Bryon 
V.  Carter,  22  La.  Ann.  OS ;  Lee  v.  Citizens  Nat.  Bank,  2  Gin.  Sup.  Ct.  298 ; 
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particular  object  of  the  proceeding  is  to  obtain  a  decision  as  to 
the  credits  which  are  to  be  given  upon  the  claim  in  respect  to 
certain  bonds  which  the  bank  holds  as  collateral  security,  and  as 
to  its  right  to  certain  shares  of  its  own  stock,  fifty  in  number, 
standing,  at  the  time  of  making  the  decree  of  insolvency  in  this 
case,  in  the  name  of  Selden  T.  Scrauton,  but  really  owned  by 
S.  T.  Scranton  &  Co.,  of  which  firm  he  was  a  member.  He 
was  also  president  of  the  Oxford  Iron  Company.  The  claim 
above  mentioned  is  upon  two  promissory  notes,  each  for  $5,000, 
made  by  the  Oxford  Iron  Company  and  endorsed  by  S.  T. 
Scranton  &  Co.,  and  a  check  for  $5,000,  given  by  the  company 
to  the  bank,  on  which  a  balance  of  $412.55  only  is  due,  besides 
interest.  The  only  subject  of  controversy  submitted  on  the 
hearing  was  as  to  the  right  of  the  bank  to  the  stock.  Its  claim 
to  it  is  based  on  an  allegation  that  the  stock  was  assigned  to  the 
bank  by  Selden  T.  Scranton  by  an  oral  assignment,  and  that 
under  the  by-laws  of  the  bank,  of  which  Selden  T.  Scranton  was 
a  director  from  the  beginning,  the  bank  is  entitled  to  the  stock 
as  security  for  the  indebtedness  of  S.  T.  Scranton  &  Co.  to  it. 
Selden  T.  Scranton  and  the  firm  of  S.  T.  Scranton  &  Co.  each 
made  an  assignment  for  the  equal  benefit  of  his  or  their  creditors, 
at  or  about  the  time  of  the  making  of  the  decree  of  insolvency 
against  the  Oxford  Iron  Company.  The  same  gentleman  who 
was  appointed  receiver  of  that  company  was  appointed  by  them 
their  assignee.     They  were  largely  interested  in  that  company. 

Petersburg  Bank  v.  Lumsden,  75  Va.  S27 ;  New  Orleans  Nat.  Bank  v.  Wiltz,  10 
Fed.  Rep.  3S0 ;  Anglo-Ccd.  Bank  v.  Grangers  Bank,  16  Bep.  70 ;  Merchants 
Bank  v.  Shouse,  16  Rep.  44^  ;  see,  however,  Bachman's  Case  (  U.  S.  D.  C.  Mo.), 
2  Cent.  L.  J.  119 ;  Knight  v.  Old  Nat.  Bank,  U  Int.  Rev..  Bee.  125;  Bigelow's 
Case,  1  Bank.  Reg.  667 ;  Stringer's  Case,  L.  R.  [9  Q.  B.  D.)  436;  New  London 
Bank  v.  Brockelbank,  L.  R.  {21  Ch.  Div.)  302 ;  First  Nat.  Bank  v,  Hartford 
Ins.  Co.,  45  Conn.  22;  Planters  Ins.  Co.  v.  Selma  Sav.  Bank,  63  Ala.  585 ; 
Mobile  Ins.  Co.  v.  CuUom,  4^  Ala.  558 ;  Mechanics  Bank  v.  Merchants  Bank,  45 
Mo.  513 ;  Vansands  v.  Middlesex  Co.  Bank,  26  Conn.  144 ;  Spurlock  v.  Pacific 
R.  R.,  61  Mo.  319;  Mount  Holly  Paper  Co.'s  Appeal,  99  Pa.  St.  513;  Bohmer 
V.  City  Bank,  16  Rep.  411 ;  Peeble's  Case,  2  Hughes  394  ;  Dunlap's  Case,  4^  L. 
T.  Rep.  {N.  S.)  89.— Rep. 
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The  stock  in  question  appears  in  the  assignee's  inventory  of  the 
estate  of  Selden  T.  Scranton  as  follows : 

"Fifty  shares  of  the  capital  stock  of  the  First  National  Bank,  Washington, 
N.  J.,  $7,000.     Valued  at  nothing  above  encumbrances." 

In  the  inventory  of  the  estate  of'S.  T.  Scranton  &  Co.,  accom- 
panying the  deed  of  assignment,  it  is  set  down  merely  as  fifty 
shares  of  the  stock  of  the  bank,  and  valued  at  $7,000. 

There  is  a  conflict  of  testimony  on  the  subject  of  the  alleged 
promise  of  Mr.  Scranton  to  transfer  the  stock  to  the  bank  as 
collateral  security.  Mr.  Hann,  the  cashier  of  the  bank,  testifies 
that  on  one  occasion  when  he  called  on  Mr.  Scranton  in  refer- 
ence to  the  claims  and  told  him  the  bank  had  doubts  about 
them  and  would  like  to  have  them  secured,  Mr.  Scranton  tried 
to  make  him  believe  that  the  bank  was  secure,  and  said  that 
"  if  anything  did  take  place  "  he  would  make  it  secure ;  that  he 
had  the  stock,  and  could  and  would,  if  necessary,  transfer  it  to 
the  bank,  which  would  secure  it  to  that  extent.  He  says  that 
on  another  occasion  Mr.  Scranton  said  that  he  could  put  the 
property  he  owned  and  that  which  the  Oxford  Iron  Company 
owned  at  a  very  low  price  and  he  would  still  be  worth  half  a 
million  dollars,  and  Mr.  Hann  says  that  Mr.  Scranton  then  said 
that  he  had  the  bank  stock  and  could  secure  the  bank  with  it, 
and  would,  if  necessary,  at  any  time,  do  so.  He  further  says 
that  Mr.  Scranton,  but  a  very  short  time  before  he  failed,  upon 
Mr.  Hann's  having  written  to  him  that  some  paper  had  been 
protested  and  the  bank  must  have  it  arranged,  came  to  Wash- 
ington on  a  Monday  afternoon  and  said  he  had  come  to  transfer 
the  bank  stock  and  certain  bonds  of  the  Oxford  Iron  Company 
(to  the  amount  of  $5,000)  which  the  bank  held,  and  take  up  the 
notes;  that  he,  Mr.  Hann,  told  him  he  was  willing  to  take  a 
transfer  of  the  stock,  but  was  not  willing  to  accept  a  transfer 
of  the  bonds,  at  par,  without  authority  from  the  board  of 
directors;  that  he,  Mr.  Hann,  insisted  that  the  stock  should 
be  transferred  and  the  matter  of  the  bonds  left  until  he  could 
see  the  board ;  that  Mr.  Scranton  said  he  would  come  over  the 
following  Wednesday,  that  Mr.  Hann  should  see  the  board  in 
the  meantime  about  the  bonds,  and  he  would  on  Wednesday 
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transfer  the  stock  and  arrange  to  take  up  the  notes,  but  he  did 
not  come,  and  soon  after  that  failed ;  so  that  the  transfer  was 
never  made.  Mr.  Scranton,  who  is  the  only  other  witness  on 
the  subject,  swears  that  he  has  no  recollection  of  ever  having 
made  any  offer  or  promise  to  transfer  the  bank  stock.  All  that 
he  remembers  that  he  said  or  did  on  the  subject  of  securing  the 
bank  was  to  assure  the  officers  that  he  would  protect  the  bank, 
without  specifying  in  what  manner.  He  does  not,  however, 
say  that  he  did  not  say  what  Mr.  Hann  swears  he  did.  But 
upon  Mr.  Hann's  statement,  theue  never  was  any  transfer. 
There  was  only  a  promise  to  assign  the  stock,  but  it  was  never 
fulfilled.  And  it  is  worthy  of  remark  that  the  promise  of  the 
Monday  preceding  the  failure,  which  was  the  last  promise,  was 
(as  were  the  others  also)  upon  no  consideration,  and  it  was  not 
even  an  absolute  promise,  but  seems  to  have  been  dependent  on 
the  action  of  the  board  of  directors — not  to  be  fulfilled  unless 
they  would  agree  to  take  the  bonds  at  par. 

Attention  is  directed  on  behalf  of  the  bank  to  the  statement 
in  the  inventory  of  Mr.  Scran  ton's  assignee,  that  the  stock  is 
worth  nothing  above  encumbrances,  and  it  is  urged  that  that  is 
an  admission  in  favor  of  the  claim  of  the  bank.  What  the 
encumbrances  are  which  are  alluded  to  does  not  appear,  and  if  it 
did,  and  it  were  clear  that  reference  was  made  to  the  supposed 
lien  of  the  bank  either  by  virtue  of  the  alleged  promises  or 
under  the  articles  of  association  or  by-laws,  the  statement  would 
be  of  no  avail  to  the  bank.  It  establishes  nothing,  and  is  no 
evidence  against  the  trust  estate  in  the  hands  of  the  assignee.  At 
most  it  is  an  admission  on  the  part  of  the  assignee  that  the  stock 
is  encumbered.  But  such  an  admission  made  in  that  place  would 
not  be  binding  even  on  him,  where  it  is  not  claimed  that  the 
statement  has  any  reference  to  any  action  on  his  part.  And  of 
course  it  would  not  be  binding  upon  the  estate  in  his  hands  to  be 
administered. 

But  it  is  urged  that  under  the  articles  of  association  and  by- 
laws of  the  bank,  a  lien  was  created  upon  the  stock  for  the  pay- 
ment of  the  indebtedness  of  the  Oxford  Iron  Company  and  the 
liability  of  S.  T.  Scranton  &  Co.  as  endorsers  upon  the  notes. 
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The  stock  was  not  the  property  of  the  Oxford  Iron  Company, 
but  was  in  fact  the  property  of  S.  T.  Scranton  &  Co.,  although 
standing  in  the  name  of  Selden  T.  Scranton.  But  neither  tlie 
articles  of  association,  nor  the  by-laws,  nor  both  together,  created 
any  lien  upon  the  stock  for  the  indebtedness  of  the  stockholder  to 
the  bank.  The  articles  provided  that  the  board  of  directors  should 
have  power  to  make  all  by-laws  that  it  might  be  proper  and  con- 
venient for  them  to  make,  under  the  national  banking  act,  for  the 
general  regulation  of  the  business  of  the  bank  and  the  management 
and  administration  of  its  affairs,  and  that  those  by-laws  might 
prohibit,  if  the  directors  should  so  determine,  the  transfer  of 
stock  owned  by  any  stockholder  who  might  be  liable  to  the  bank, 
either  as  principal  debtor  or  otherwise,  without  the  consent  of 
the  board.  The  by-laws  provided  that  no  transfer  of  stock  should 
be  made  without  the  consent  of  the  board  of  directors  by  any 
stockholder  who  should  be  liable  to  the  bank  either  as  principal 
debtor  or  otherwise,  on  any  obligation  due  or  not  due.  In  Young 
v.  Vough,  8  C.  E.  Gr.  325,  it  was  held  in  this  court  that  that 
very  by-law  was  authorized  by  the  national  banking  law,  and 
was  a  reasonable  one,  and  that  any  attempted  transfer  of  his 
stock  by  a  stockholder,  while  indebted  to  the  bank,  was  void,  and 
that  an  endorser  who  paid  the  note  by  which  such  debt  was 
created  would  be  subrogated  to  the  rights  of  the  bank  as  against 
such  shares  of  its  capital  stock.  The  decree  in  that  case  was 
affirmed  in  the  court  of  last  resort,  but  that  cour't  carefully 
refrained  from  determining  whether  the  by-law  was  legal  under 
the  law  of  1864,  or  whether,  if  it  was,  the  endorser  had  any 
rights  of  subrogation,  and  expressly  stated  that  it  was  not 
intended  to  determine  either  of  those  questions,  and  that  they 
must  be  considered  as  unsettled  in  that  court.  Mattison  v. 
Young,  9  C.  E.  Gr.  535.  The  decision  in  this  court  was 
rendered  at  the  February  term,  1873,  and  that  of  the  court  of 
errors  and  appeals  in  the  June  term  of  that  year.  In  October 
following,  the  supreme  court  of  the  United  States  held  that  a 
national  bank  organized  under  the  law  of  1864  cannot,  even  by 
provisions  framed  with  a  direct  view  to  that  effect  in  its  articles 
of  association,  and  by  direct  by-laws,  acquire  a  lien  on  its  own 
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stock  held  by  persons  who  are  its  debtors.  Bullard  v.  Bank,  18 
Wall.  589.  In  that  case  the  controversy  was  between  an  assignee 
in  bankruptcy  and  the  bank.  It  may  be  remarked  that  in  the 
case  in  hand  neither  of  the  notes  was  due  when  the  assignments 
for  the  benefit  of  creditors  were  made.  By  force  of  the  authori- 
tative decision  just  cited,  the  articles  of  association  and  the  by- 
laws were  powerless  to  create  any  lien  upon  the  stock  in  question. 
It  will  be  decreed  that  the  bank  is  not  bound  to  credit  any- 
thing on  the  claim  against  the  Oxford  Iron  Company  by  reason 
of  any  lien  on  the  stock. 


Augusta  N.  Meeker 

V. 

John  H.  H.  Breintnall  et  al.,  executors  &c.,  et  al. 

A  testatrix  died  possessed  of  a  large  quantity  of  real  and  personal  property, 
which  she  owned  independently  of  what  she  derived  from  her  father's  estate. 
Under  her  father's  will  she  was  entitled  to  a  portion  of  his  estate  for  her  own 
life,  with  a  power  of  disposing  thereof  by  will  among  her  children  and  grand- 
children or  some  of  them.  By  her  will  she  gave  to  her  daughter  (the  com- 
plainant) a  life  interest  in  one  fourth  of  the  residue  of  her  estate. — Held,  that 
as  there  is  no  evidence  of  testatrix's  intent  to  execute  the  power  under  her 
father's  will,  and  since  the  provisions  of  her  will  can  be  satisfied  out  of  her 
own  property,  there  can  arise  no  presumption  of  such  intent ;  her  will  cannot 
therefore  be  construed  as  an  execution  of  that  power ;  held,  also,  that  the  pro- 
visions of  testatrix's  father's  will,  limiting  her  interest  in  what  might,  under 
certain  contingencies,  fall  to  her  from  her  brothers'  shares,  did  not  include 
what  she  inherited  from  her  brothers  as  heir  or  next  of  kin. 


Bill  for  relief.     On  final  hearing  on  pleadings. 

Mr.  H.  M.  Barrett  and  Mr.  J.  R.  Emery,  for  complainant. 

Mr,  J.  W.  Taylor,  for  defendants. 
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The  Chancellor. 

Sophia  Augusta  Breintnall,  of  the  city  of  Newark,  died  No- 
vember 20th,  1880.  By  her  will,  which  is  dated  April  29th, 
1876,  after  giving  a  legacy  to  a  hospital,  and  providing  for  the 
payment  of  an  annuity  to  a  servant  for  life,  she  directed  that 
the  residue  of  her  estate  be  divided  into  four  equal  parts,  and 
gave  one  to  her  son,  John  H.  Hobart  Breintnall,  and  another  to 
her  son,  Reginald  Heber  Breintnall.  She  then  directed  that 
another  be  retained  by  her  executors  and  securely  invested,  and 
the  income  and  interest  paid  by  them  to  her  grandson,  George 
Kinney  Breintnall,  until  he  shall  attain  to  the  age  of  thirty 
years,  and  that  on  his  arrival  at  that  age,  the  principal  be  paid 
to  him;  and  she  directed  that  the  remaining  one-fourth  part  be 
also  retained  by  them  and  securely  invested,  and  that  the  income 
and  interest  thereof  be  paid  her  daughter,  the  complainant,  half- 
yearly,  during  her  natural  life.  She  then  provided  for  the  dis- 
tribution of  the  principal  of  the  annuity  fund,  on  the  decease  of 
the  annuitant,  among  the  residuary  legatees,  in  the  same  manner ; 
the  complainant's  share  to  be  held  and  invested,  and  the  interest 
paid  to  her  for  life,  as  before  provided  with  regard  to  her  share 
of  the  residue.  After  a  provision  limiting  over  the  share  of  the 
grandson,  in  case  of  his  death  before  attaining  the  age  of  thirty 
years,  she  directed  that  in  case  of  the  complainant's  death  without 
a  child  or  children  surviving,  the  principal  sum  of  which  she 
had  given  to  her,  the  income  should  be  paid  to  the  testatrix's 
sons  and  her  before-mentioned  grandson,  in  equal  shares.  She 
then  provided  that  should  the  grandson  die  without  issue  sur- 
viving him,  his  share  should  go  to  her  two  sons,  and  that  should 
the  complainant  die  leaving  lawful  issue  surviving  her,  the  share 
of  which  testatrix  had  given  her  the  income  should  go  to  the  issue. 
She  then  authorized  and  empowered  her  executors,  or  the  sur- 
vivors or  survivor  of  them,  to  sell  and  convey  all  her  real  estate, 
whenever  in  their  judgment  it  might  be  deemed  best  for  the  in- 
terest of  her  estate,  or  whenever  it  might  be  necessary  for  the 
purpose  of  settling  the  estate ;  her  children  or  either  of  them  to 
have  the  preference  over  other  parties  to  purchase  it,  or  any  part 
thereof.     And  to  enable  the  executors  to  make  proper  convey- 
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auces  of  that  real  estate,  she  thereby  vested  in  them  the  fee 
simple  thereof.  And  she  directed  that  the  proceeds  arising  from 
the  sales  be  distributed  and  held  as  thereinbefore  provided,  with 
regard  to  her  estate  in  the  residuary  section. 

The  testator's  father,  George  Nelson,  died  in  Newark  in  1828. 
He  had  three  children,  George  Horatio,  Sidney  Smith  and 
Sophia  Augusta  (Breintnall),  the  testatrix.  By  his  will,  after 
certain  specific  bequests,  he  gave  his  entire  estate  to  his  execu- 
tors and  trustees  therein  named,  or  the  survivor  of  them,  in 
trust  for  the  purposes  of  the  will.  He  directed  that  his  estate 
be  divided  into  four  equal  parts,  and  that  the  income  of  one  be 
paid  to  his  wife,  so  long  as  she  should  live  and  remain  un- 
married. On  her  death,  that  part  was  to  be  divided  into  three 
equal  shares  and  held  by  the  trustees ;  one  share  for  each  of  his 
children  on  the  same  trusts  and  conditions  which  were  declared 
in  the  will  to  govern  the  remaining  three  shares  given  to  his 
children.  Another  of  those  shares  was  to  be  held  in  trust  for 
his  son  George,  to  pay  him  an  annuity  of  $800  out  of  the  in- 
come, until  he  should  attain  the  age  of  twenty-eight  years,  when 
the  trustees  might,  in  the  exercise  of  the  discretion  given  them, 
transfer  and  convey  all  or  any  part  of  it  to  him,  or  they  might 
continue  to  hold  it  and  only  pay  him  the  annuity.  Another 
share  was  to  be  held  in  trust  for  his  son  Sidney,  to  pay  him  an 
annuity  of  $600  out  of  the  income,  until  he  should  attain  the 
age  of  twenty-one  years,  when  it  and  its  increase  were  to  be  paid 
or  conveyed  to  him.  The  remaining  share  was  to  be  held  in 
trust  for  Mrs.  Breintnall  so  long  as  she  should  live ;  she  to  re- 
ceive the  entire  income  thereof  for  her  own  use,  free  from  any 
control  of  her  husband,  and,  on  her  death,  the  trustees  were  to 
pay  or  transfer  it  to  her  children  or  child,  if  any  she  should 
leave  surviving  her,  in  equal  shares  if  more  than  one,  or  in  such 
manner  and  portions  as  she,  by  her  last  will  and  testament,  or 
by  any  writing  in  the  nature  thereof,  duly  executed  under  her 
hand  and  seal  in  the  presence  of  at  least  two  credible  witnesses, 
notwithstanding  her  then  or  any  future  coverture,  might  ap- 
point and  direct.  In  a  subsequent  part  of  the  will,  the  testator 
amplified  this  provision  by  declaring  it  to  be  his  will  and  inten- 
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tion,  that  she,  in  case  she  should  die  leaving  issue  surviving  her, 
might,  by  such  will  or  appointment,  dispose  of  all  or  any  part 
of  the  property  and  estate  thereby  given  to  or  in  trust  for  her, 
as  she  should  think  proper,  to  and  among  her  children  and 
grandchildren  or  some  of  them.  The  full  text  of  the  provisions 
of  the  will  material  to  the  consideration  of  this  case,  is  as 
follows : 

"Eighthly.  All  the  rest  and  residue  of  my  estate  I  order  to  be  divided  into 
four  equal  parts  or  shares,  one  of  which  parts  or  shares  I  give  and  bequeath 
to  my  executors  hereinafter  named,  and  to  the  survivors  and  survivor  of  them, 
in  trust  for  my  said  wife,  Elizabeth,  so  long  as  she  continues  my  widow  and 
unmarried,  to  collect  and  receive  the  dividends,  interest  and  income  thereof 
from  time  to  time,  as  the  same  shall  accrue,  and  account  for  and  pay  over  to 
my  said  wife  the  said  dividends,  interest  and  income  upon  her  own  receipts 
therefor,  or  to  permit  her  to  receive  the  same  for  her  own  use  during  her 
widowhood,  and  from  and  after  the  decease  or  marriage  of  my  said  wife,  then 
in  trust  for  the  purposes  hereinafter  expressed ;  one  other  of  the  said  four 
shares  or  parts  of  such  residue  aS  aforesaid  I  give  and  bequeath  to  my  said 
executors  and  to  the  survivors  and  survivor  of  them,  in  trust  for  my  son,  George 
Horatio  Nelson,  to  collect  and  receive  the  dividends,  interest  and  income 
thereof  from  time  to  time,  as  the  same  shall  accrue,  and  pay  to  my  said  son, 
on  his  own  receipts,  quarterly  at  least,  so  much  of  the  dividends,  interest  and 
income  of  his  said  share  or  part  as  shall  amount  to  eight  hundred  dollars  an- 
nually, until  he  attains  to  the  age  of  twenty-eight  years.  And  after  my  said 
son  shall  attain  to  the  age  of  twenty-eight  years,  my  executors  and  the  survi- 
vors and  survivor  of  them,  are  to  continue  to  make  the  same  payments  out  of 
the  interest  and  income  of  the  said  trust  estate  to  my  said  son,  as  they  are 
directed  to  make  before  his  arriving  at  that  age,  unless  at  his  arriving  at  that 
age,  or  at  any  time  thereafter,  my  executors  and  the  survivors  and  survivor  of 
them  shall  think  the  course  of  his  life,  habits  and  capacity  for  business  of  my 
said  son  to  be  such  that  he  ought  to  be  trusted  with  the  possession  and  manage- 
ment of  his  own  estate  ;  in  which  event,  and  upon  my  said  executors  the  sur- 
vivors and  survivor  of  them,  in  the  exercise  of  their  discretion,  thinking  it 
safe,  prudent  and  proper  so  to  do,  and  not  without,  I  authorize,  direct  and 
fully  empower  my  said  executors  and  the  survivors  and  survivor  of  them,  to 
pay  over,  transfer  and  deliver  to  my  said  son,  George  Horatio  Nelson,  at  any 
time  after  his  arriving  at  twenty-eight  years  of  age,  all  the  one-fourth  part  or 
share  of  my  estate  so  placed  in  their  hands  in  trust  for  him,  to  be  his  and  to 
his  use  absolutely  forever.  And  if  my  said  executors  and  the  survivors  and 
survivor  of  them  shall  think  it  best,  in  their  discretion,  after  my  son,  George 
Horatio  Nelson,  shall  attain  to  the  age  of  twenty-eight  years,  not  to  place  him 
in  possession  of  the  whole  of  his  share  of  the  said  residue  of  my  estate,  but  of 
some  part  or  portion  thereof,  I  hereby  fully  empower  and  direct  them  so  to 
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do.  And  I  do  order  and  direct  my  said  executors,  the  survivors  and  survivor 
of  them,  to  keep  the  share  of  my  estate  so  placed  in  their  hands  in  trust  for 
my  son,  George  Horatio  Nelson,  at  interest,  and  to  place  oat  the  surplus 
amount  of  income  arising  therefrom,  after  paying  the  amount  directed  to  be 
paid  my  son,  at  interest,  either  in  public  stock  or  in  the  stock  of  some  re- 
putable bank  or  banks  or  other  incorporated  institution,  or  on  bond  and  mort- 
gage, and  suffer  the  same  to  accumulate  for  the  benefit  of  my  said  son's  share, 
and  to  be  disposed  of  by  my  said  executors  with  the  share  of  my  said  son  as 
that  is  herein  directed  to  be  disposed  of,  and  constitute  a  part  thereof.  One 
other  of  the  said  four  parts  or  shares  of  the  residue  aforesaid  I  give,  devise  and 
bequeath  to  my  said  executors  and  to  the  survivors  and  survivor  of  them,  in 
trust,  that  out  of  the  dividends,  interest  and  income  thereof  they  will  pay  and 
apply  to  my  son,  Sidney  Smith  Nelson,  or  to  his  lawful  guardian,  for  his  sup- 
port, maintenance  and  education,  th*  sum  of  six  hundred  dollars  annually,  in 
quarterly  or  semi-annual  payments,  until  he  shall  attain  to  the  age  of  twenty- 
one  years,  and  then  in  trust  to  pay  over,  transfer  and  deliver  the  whole  of  the 
said  part  or  share,  and  the  interest,  income  and  increase  thereof,  to  my  said 
Bon,  Sidney  Smith  Nelson,  for  his  own  use  forever.  It  being  my  will  and  in- 
tention that  all  the  interest  and  income  of  all  the  property  and  estate  hereby 
devised  to  or  for  the  use  of  my  said  son,  Sidney  Smith  Nelson,  over  and  above 
the  said  sum  of  six  hundred  dollars,  shall  accumulate  for  his  benefit  until  he 
shall  attain  the  age  of  twenty-one  years,  when  he  is  to  be  put  in  possession  of 
the  whole  in  manner  aforesaid.  The  other  fourth  part  of  the  residue  afore- 
said I  give,  devise  and  bequeath  to  my  said  executors  and  to  the  survivors  and 
survivor  of  them,  in  trust,  to  receive  and  pay  over  all  the  dividends,  interest 
and  income  thereof,  from  time  to  time,  as  the  same  shall  arise,  to  my  daugh- 
ter Sophia  Augusta,  now  the  wife  of  the  Rev.  Thomas  Breintnall,  or  to  permit 
her  to  receive  the  same  for  her  own  use  during  her  natural  life,  and  her  re- 
ceipts and  vouchers  therefor  shall  be  valid  and  sufiicient,  notwithstanding  her 
present  or  any  future  coverture,  and  after  her  death,  then  in  trust  to  pay, 
transfer  and  deliver  over  the  whole  of  the  said  share  to  her  children  or  child, 
if  any  she  shall  leave  her  surviving,  share  and  share  alike,  if  more  than  one, 
or  in  such  manner  and  portions  as  she,  by  her  last  will  and  testament,  or  by 
any  writing  in  the  nature  thereof,  duly  executed  under  her  hand  and  seal  in 
the  presence  of  at  least  two  credible  witnesses,  notwithstanding  her  present  or 
any  future  coverture,  shall  appoint  and  direct.  But  if  my  said  daughter  shall 
die  without  any  child  or  children  her  surviving,  or  the  issue  of  any  child  or 
children  her  surviving,  then  in  trust  to  pay,  transfer  and  deliver  over  the  one 
equal  half  of  the  property  and  estate  hereby  given  to  them  in  trust  for  my 
said  daughter  to  such  person  or  persons,  and  for  such  use  and  uses,  as  my  said 
daughter,  notwithstanding  her  present  or  any  future  coverture,  shall,  by  her  last 
will  and  testament,  or  by  any  writing  in  the  nature  thereof,  executed  under  the 
hand  and  seal,  in  the  presence  of  at  least  two  credible  witnesses,  direct  and 
appoint,  and  the  other  half  to  be  equally  divided  between  my  said  two  sons, 
George  Horatio  Nelson  and  Sidney  Smith  Nelson ;  and  in  case  my  said  daugh- 
ter should  happen  to  die  without  any  child  or  children,  or  grandchild  or  grand- 
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children  lier  surviving,  and  without  making  any  last  will  and  testament,  or 
appointment  in  the  nature  thereof,  then  in  trust  to  transfer,  convey  and  deliver 
the  whole  of  the  property  and  estate  hereby  given  to  or  in  trust  for  my  said 
daughter  to  my  saiil  two  sons  in  even  and  equal  portions,  share  and  share  alike ; 
provided,  always,  that  if  either  of  the  two  contingencies  last  aforesaid  should 
happen  before  my  son,  George  Horatio  Nelson,  shall  have  attained  the  age  of 
twenty-eight  years,  or  before  my  executors,  in  the  discretionary  power  vested 
in  them,  shall  have  placed  my  said  son  in  the  full  possession  and  enjoyment 
of  all  his  share  of  my  estate  in  manner  before  stated,  then  his  part  or  share  of 
the  estate  so  given  in  trust  for  my  said  daughter  shall  continue  in  the  hands 
of  the  said  trustees  and  under  their  management  and  control,  in  the  same 
manner  as  the  rest  of  the  property  by  this  will  ghren  in  trust  for  him ;  and,  in 
like  manner,  if  either  of  the  said  two  contingencies  shall  happen  before  my 
eon,  Sidney  Smith  Nelson,  shall  have  attained  tlie  age  of  twenty-one  years,  his 
share  or  part  of  the  estate  so  given  to  or  in  trust  for  my  said  daughter  shall 
continue  in  the  hands  of  the  said  trustees  and  under  their  management  and 
control  for  his  benefit  until  he  shall  attain  to  the  age  of  twenty-one  years,  at 
which  period  he  shall  be  put  into  full  possession  and  enjoyment  thereof.  And  I 
hereby  declare  it  to  be  my  intention,  and  it  is  my  will,  that  if  any  other  or  further 
part  of  my  property  or  estate  shall,  by  any  provision  herein  contained,  or  in 
consequence  of  any  event  or  contingency  that  may  happen,  come  or  fall  to  the 
share  of  my  son,  Sidney  Smith  Nelson,  before  he  shall  attam  the  age  of  twenty- 
one  years,  or  to  the  lot  or  share  of  my  son,  George  Horatio  Nelson,  before  he 
shall  attain  the  age  of  twenty-eight  years,  or  before  my  executors,  in  the  dis- 
cretionary power  vested  in  them,  shall  have  placed  my  said  son  in  the  full 
possession  and  enjoyment  of  all  his  share  of  my  estate  in  the  manner  before 
stated,  although  he  may  have  arrived  at  that  age,  then  the  property  or  estate 
so  coming  or  falling  to  them  respectively  shall  be  held  by  the  said  trustees  in 
trust  for  their  benefit  respectively,  my  son,  Sidney  Smith  Nelson,  until  he  shall 
attain  the  age  of  twenty-one  years,  and  my  son,  George  Horatio  Nelson,  at  all 
events  until  he  arrives  at  twenty-eight  years  of  age,  and  after  that  event  until 
my  executors  consider  it  discreet  and  proper,  as  before  stated,  to  place  my 
said  son  in  the  full  possession  and  enjoyment  of  all  his  share  or  portion  of  my 
estate,  at  which  periods  the  same  shall  be  paid  over,  transferred  and  delivered 
to  them  respectively,  with  the  increase  thereof,  and  if  any  other  or  further 
part  of  my  property  and  estate  over  and  above  what  I  have  hereinbefore 
expressly  given  to  or  in  trust  for  my  said  daughter  Sophia  Augusta,  shall  by 
any  provision  herein  contained,  or  in  consequence  of  any  event  or  contingency 
that  may  happen,  fall  or  come  to  my  said  daughter,  the  same  shall  be  held  by 
the  said  trustees,  the  survivors  and  survivor  of  them,  for  my  said  daughter,  in 
and  upon  the  same  trusts,  to  and  for  the  same  use  and  purposes,  and  subject  to 
the  same  disposition  after  her  death,  and  in  the  same  manner  as  is  hereinbefore 
directed,  limited  and  expressed  in  relation  to  the  one-fourth  part  or  share  of 
the  residue  of  my  estate  hereinbefore  given  and  bequeathed  to  or  in  trust  for 
my  said  daughter. 

"  Ninthly.  After  the  marriage  or  death  of  my  said  wife,  Elizabeth,  and  imme- 
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diately  upon  the  happening  of  either  of  those  events,  I  direct  that  the  one- 
fourth  part  or  share  of  the  residue  of  my  estate  hereinbefore  given  to  the  said 
trustees,  in  trust  for  my  said  wife  during  her  widowhood,  shall  be  divided  into 
three  equal  shares  or  parts,  one  of  which  shares  or  parts  I  give  and  bequeath 
to  the  said  trustees,  the  survivors  and  survivor  of  tliem,  in  trust  for  my  said 
daughter,  as  hereinbefore  expressed,  in  relation  to  what  is  given  to  or  for  her 
use  in  or  by  virtue  of  this  my  will ;  one  other  of  which  shares  I  give  and 
bequeath  to  the  said  trustees,  the  survivors  and  survivor  of  them,  in  trust  for 
my  said  son,  George  Horatio  Nelson,  as  hereinbefore  expressed,  in  relation  to 
what  is  given  to  or  for  his  use  in  or  by  virtue  of  this  my  will,  and  the  remain- 
ing part  or  share  thereof  I  give  and  bequeath  to  my  said  son,  Sidney  Smith 
Nelson,  subject,  nevertheless,  to  the  conditions  and  regulations  herein  con- 
tained in  relation  to  what  is  given  to  or  for  his  use. 

"  Tenthly.  In  case  my  son,  George  Horatio  Nelson,  shall  die  before  me,  with- 
out lawful  issue  him  surviving,  or  if  he  should  die  after  me  and  before  the 
said  trustees,  the  survivors  and  the  survivor  of  them,  shall  have  vested  his 
share  of  my  estate  so  as  aforesaid  placed  in  their  hands,  absolutely  in  him, 
without  lawful  issue  him  surviving,  then  and  in  either  of  those  cases  I  give 
and  bequeath  the  share  or  part  of  my  estate  so  placed  in  the  hands  of  the  said 
trustees  in  trust  for  my  said  son,  or  such  part  thereof  as  shall  not  have  been 
absolutely  vested  in  my  said  son,  and  all  that  he  would  in  any  event  or  the 
happening  of  any  contingency  been  entitled  to  under  this  will,  to  my  surviv- 
ing children,  share  and  share  alike,  and  if  either  of  my  other  children  should 
then  be  dead,  leaving  a  child  or  children,  such  child  or  children  shall  have 
and  take  the  other  share  or  part  of  his,  her  or  their  deceased  father  or  mother. 
But  if  my  said  son,  George  Horatio  Nelson,  shall  die  before  me,  leaving  a 
lawful  child  or  lawful  children  him  surviving,  or  if  he  should  die  after  me 
and  before  the  said  trustees,  the  survivors  and  survivor  of  them,  shall  have 
vested  his  share  of  my  estate  so  as  aforesaid  placed  in  their  hands,  absolutely 
in  him,  leaving  such  child  or  children  him  surviving,  then  and  in  either  of 
those  cases,  I  give  and  bequeath  the  share  or  part  of  my  estate  so  placed  in 
the  hands  of  the  said  trustees,  in  trust  for  my  said  son,  or  such  part  thereof  as 
shall  not  have  been  absolutely  vested  in  my  said  son,  and  all  that  he  would, 
in  any  event  or  the  happening  of  any  contingency,  been  entitled  to  under  this 
my  will,  to  such  child  or  children,  and  if  more  than  one  child,  share  and  share 
alike.  And  I  do  declare  the  property  so  placed  in  the  hands  of  the  said 
trustees,  the  survivors  and  survivor  of  them,  for  my  son,  George  Horatio 
Nelson,  subject  to  the  trust  aforementioned,  and  to  be  disposed  of  accordingly. 

"  Eleventhly.  In  case  my  son,  Sidney  Smith  Nelson,  should  die  before  me, 
without  issue  him  surviving,  or  should  die  after  me  and  before  he  attains  the 
age  of  twenty-one  years,  without  lawful  issue  him  surviving,  then  and  in  either 
of  those  events  I  give  and  bequeath  all  that  he  would  be  entitled  to  under  this 
my  will,  if  he  had  lived  to  the  age  of  twenty-one  years,  to  my  surviving  children, 
share  and  share  alike,  but  if  either  of  my  other  children  should  then  be  dead, 
leaving  a  child  or  children,  such  child  or  children  shall  have  and  take  the 
share  or  part  of  his,  her  or  their  deceased  father  or  mother.    But  if  my  said 
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son,  Sidney  Smith  Nelson,  should  die  before  me,  leaving  a  lawful  child  or 
children  him  surviving,  or  if  he  shall  die  after  me  and  before  he  attains  the 
age  of  twenty-one  years,  leaving  such  child  or  children  him  surviving,  then 
and  in  either  of  those  cases  I  give  and  bequeath  to  such  child  or  children  of 
my  said  son,  Sidney  Smith  Nelson,  equally  between  them,  if  more  than  one, 
all  that  part  of  my  property  and  estate  which  my  said  son,  Sidney  Smith  Nel- 
son, would  have  been  entitled  to  if  he  had  lived.  But  any  property  which  may 
fall  to  my  son,  George  Horatio  Nelson,  or  my  said  daughter,  upon  the  death 
of  my  said  son,  Sidney  Smith  Nelson,  is  to  be  placed  in  the  hands  of  my 
executors,  and  the  survivors  and  survivor  of  them,  upon  the  same  trusts  and 
conditions  as  their  respective  shares. 

"  Twelfthly.  In  case  my  daughter,  Sophia  Augusta  Breintnall,  shall  die 
before  me,  without  issue  her  surviving,  then  all  that  part  or  portions  of  my 
estate  devised  or  bequeathed  to  or  in  trust  for  her,  shall  go  and  be  equally 
divided  between  my  said  two  sons,  to  whom  I  give  and  bequeath  the  same  in 
that  event,  but  the  same  is  to  be  subject  to  the  same  regulations  as  their  respect- 
ive shares.  And  if  either  of  my  said  sons  shall  be  then  dead,  leaving  issue  him 
surviving,  then  such  issue  shall  have  and  take  the  share  or  part  of  his,  her  or 
their  father  equally  to  be  divided  among  them,  if  more  than  one.  But  if  my 
said  daughter  shall  die  before  me,  leaving  a  child  or  children  her  surviving, 
then  all  the  property  and  estate  hereby  given  and  bequeathed  to  my  said 
daughter,  or  in  trust  for  her,  I  give  and  bequeath  out  and  out  to  such  child  or 
cMldren  of  my  said  daughter,  to  be  equally  divided  between  them,  if  more 
than  one. 

"  Thirteenth.  In  case  it  shall  so  happen  that  all  my  said  children  shall  die 
before  me,  without  lawful  issue  them  surviving,  or  if  my  son,  George  Horatio 
Nelson,  shall  die  before  or  after  me,  and  before  his  share  shall  be  absolutely 
vested  in  him  by  the  said  trustees,  without  lawful  issue  him  surviving,  and  if 
my  son,  Sidney  Smith  Nelson,  shall  also  die  before  or  after  me,  and  before  he 
attains  the  age  of  twenty-one  years,  without  lawful  issue  him  surviving,  and  if 
my  said  daughter  shall  also  die  before  or  after  me,  without  lawful  issue  her 
surviving,  so  that  I  shall  have  no  child  or  children,  grandchild  or  grandchil- 
dren, to  take  under  this  my  will,  then  and  in  such  an  event  I  give  and  be- 
queath all  my  estate,  real  and  personal,  to  my  said  executors  and  the  survi- 
vors and  survivor  of  them,  in  trust,  for  the  use  and  benefit  of  my  said  wife, 
Elizabeth,  during  her  widowhood  and  no  longer,  and  from  and  after  her  death 
or  marriage,  whichever  may  first  happen,  I  give  and  bequeath  the  one  equal 
half  of  all  my  estate,  real  and  personal,  upon  the  happening  of  the  contin- 
gencies aforesaid,  to  my  brother,  John  Nelson,  of  Holton,  near  Wragby,  in 
Lincolnshire,  England,  or  in  case  of  his  death  to  his  children,  in  equal  por- 
tions ;  and  the  remaining  one  equal  half  of  all  my  estate,  real  and  personal, 
upon  the  happening  of  the  contingencies  aforesaid,  I  give  and  bequeath  to  the 
children  of  my  deceased  brother,  William  Nelson,  equally  to  be  divided 
among  them,  that  is,  among  such  of  them  as  may  be  then  living,  excepting 
always  out  of  the  devises  and  bequests  mentioned  under  this  thirteenth  clause 
of  my  will,  so  much  of  my  estate  as  my  said  daughter  Sophia  Augusta  may, 
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according  to  the  provisions  hereof  in  that  respect  otherwise  dispose  of  by  her 
last  will  and  testament,  or  writing  in  the  nature  thereof,  in  case  she  shall  make 
any  such  will  and  testament,  or  writing  in  the  nature  thereof. 

"Fourteenth.  In  case  my  daughter  Sophia  Augusta  shall  have  a  child  or  chil- 
dren, and  such  child  or  children,  or  any  one  or  more  of  them,  should  die 
before  her,  leaving  a  child  or  children  him,  her  or  them  surviving,  then  upon 
the  death  of  my  said  daughter  Sophia  Augusta,  it  is  my  will  that  such  her 
grandchild  or  grandchildren  shall  take  and  receive  the  share  or  part  of  the 
property  and  estate  hereby  given  and  bequeathed,  in  trust  for  my  said  daugh- 
ter, which  his,  her  or  their  father  or  mother  would  have  been  entitled  to,  if  he 
or  she  had  survived  my  said  daughter,  unless  my  said  daughter  shall  by  her 
last  will  and  testament,  or  by  an  appointment  in  writing  in  the  nature  thereof, 
made  as  is  hereinbefore  mentioned  and  authorized,  otherwise  direct,  it  being  my 
will  and  intention- that  my  said  daughter,  in  case  she  dies  leaving  issue  her  sur- 
viving, may  by  such  will  or  appointment  as  aforesaid,  dispose  of  all  or  any  part 
of  the  property  and  estate  hereby  given  to  or  in  trust  for  her,  as  she  shall  think 
proper,  to  and  among  her  children  and  grandchildren  or  some  of  them. 

"Fifieenth.  In  case  my  son,  George  Horatio  Nelson,  shall  have  a  child  or 
children,  and  such  child  or  children,  or  any  one  or  more  of  them,  should  die 
before  him,  leaving  a  child  or  children  him,  her  or  them  surviving,  then, 
upon  the  death  of  my  said  son,  George  Horatio  Nelson,  before  the  said  trus- 
tees shall  have  vested  his  share  of  my  estate  absolutely  in  him,  it  is  my  will 
that  such  his  grandchild  or  grandchildren  shall  take  and  receive  the  share  or 
part  of  the  property  and  estate  hereby  given  and  bequeathed  in  trust  for  my 
said  son,  which  his,  her  or  their  father  or  mother  would  have  been  entitled  to 
if  he  or  she  had  survived  my  said  son,  anything  in  this  my  will  to  the  con- 
trary notwitstanding." 

George  died  in  1836,  unmarried,  leaving  no  issue,  and  after 
having  reached  the  age  of  twenty-eight  years.  His  share  had 
not,  nor  had  any  part  of  it,  been  paid  or  transferred  to  him.  His 
brother  Sidney  and  Mrs.  Brientnall  survived  him.  The  testa- 
tor's widow  died  February  28th,  1847,  and  Sidney  died  a  few 
days  afterwards.  He  had  attained  the  age  of  twenty-one  years. 
He  died  without  issue  (he  was  never  married)  and  intestate.  No 
part  of  the  real  estate,  whether  that  held  in  trust  for  him  as  part 
of  his  original  share,  or  that  to  which  he  was  entitled  on  the 
death  of  his  brother  and  mother,  was  ever  transferred  or  con- 
veyed to  him. 

It  will  have  been  seen  that  by  her  father's  will  Mrs.  Breint- 
nall had  a  life  estate  in  the  property  thereby  given  to  her,  with 
the  power  of  disposing  of  the  property  by  will  or  appointment 
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in  the  nature  thereof,  among  her  children  and  grandchildren,  or 
some  of  them.  There  was  also  a  provision  that  in  case  she 
should  die  without  issue  surviving  she  should  have  power  to 
appoint,  but  only  as  to  one-half.  The  complainant,  to  whom,  by 
her  will,  Mrs.  Breintnall  gives  only  a  life  interest  in  one-fourth 
of  the  residue  of  her  estate,  insists  that  the  testatrix  did  not  dis- 
pose of  the  property  the  income  of  which  was  given  to  her  by 
her  father's  will,  but  of  her  own  property  alone.  Sfce  also  insists 
that  if  it  be  held  that  the  testatrix  has  undertaken  to  dispose  of 
the  former  property  by  her  will,  she  has  not  duly  executed  the 
power,  because  it  was  of  appointment  to  and  among  her  children 
and  grandchildren  or  some  of  them,  which,  the  complainant  in- 
sists, does  not  authorize  her  to  dispose  of  the  property  by  any  less 
than  an  absolute  and  unlimited  estate.  The  complainant  also 
claims  that  the  property  which  came  to  the  testatrix  from  her 
brother  Sidney,  and  which  he  had  obtained  under  or  by  virtue 
of  the  provisions  of  his  father's  will,  was  subject  to  the  pro- 
visions and  restrictions  of  the  will  in  reference  to  the  share  given 
to  her,  because  the  will  provides  that  if  any  other  or  further  part 
of  the  testator's  property  and  estate,  over  and  above  what  he  had 
thereinbefore  expressly  given  to  or  in  trust  for  her,  should,  by 
any  provision  therein  contained,  or  in  consequence  of  any  event 
or  contingency  that  might  happen,  fall  or  come  to  her,  it  should 
be  held  by  the  trustees,  or  the  survivors  and  survivor  of  them,  in 
and  upon  the  same  trusts,  to  and  for  the  same  use  and  purposes, 
and  subject  to  the  same  disposition  after  her  death,  and  in  the 
same  manner  as  thereinbefore  directed,  limited  and  expressed,  in 
relation  to  the  one-fourth  part  or  share  of  the  residue  of  his  estate 
thereinbefore  given  and  bequeathed  to  or  in  trust  for  her.  On 
the  other  hand,  the  defendants,  the  executors  of  the  testatrix, 
claim  that  by  the  will  she  intended  to  dispose  of  the  property  in 
question  under  the  power,  and  did  so,  and  that  under  the  terms 
of  the  power  she  was  authorized  to  limit  the  estate  of  the  ap- 
pointees. They  also  insist  that  on  the  death  of  Sidney  she  be- 
came by  law,  as  his  only  heir  and  next  of  kin,  entitled  to  his 
property,  which  included  his  original  share  of  the  residue,  his 
half  of  George's  share  and  his  half  of  the  one-fourth  given  in 


11  Stew.]  MAY  TERM,  1884.  355 

Meeker  v.  Breintnall. 

trust  for  the  testator's  widow,  wliich,  on  her  death,  was  to  go  to 
the  three  children,  George,  Sidney  and  Mrs.  Breintnall,  of  which, 
consequently,  George  being  dead,  on  her  death,  Sidney  was  enti- 
tled to  one-half. 

It  is  quite  clear  that  the  testatrix  cannot  be  adjudged  to  have 
executed  the  power  under  her  father's  will,  for  the  reason  that 
there  is  no  evidence  whatever  of  her  intention  to  do  so.  She  had 
a  large  estate  of  her  own,  consisting  of  real  and  personal  prop- 
erty. The  real  estate  consisted  of  two  properties,  each  a  house 
and  lot,  one  in  Orange,  in  this  state,  and  the  other  in  Philadel- 
phia. She  also  had  real  estate  inherited  from  Sidney.  There  is 
no  reference  in  her  will  to  her  father's  will  or  to  her  power  there- 
under, or  even  to  his  estate,  or  indeed  to  any  source  from  ^hich 
she  derived  her  property.  There  is  nothing  to  indicate  any  in- 
tention to  execute  the  power,  which  is  a  special  power  of  appoint- 
ment to  particular  persons.  A  reference  to  the  instrument  by 
which  it  is  given  is  indeed  not  necessary  to  demonstrate  the  in- 
tention to  execute  such  a  power,  but  it  must  appear  from  the 
will  that  the  intention  existed.  It  need  not  appear  by  express 
terms  or  recitals  in  the  instrument;  it  is  sufficient  if  the  act 
shows  that  the  donee  had  in  view  the  subject  of  the  power.  The 
defendants'  counsel  argues  that  the  fact  that  the  testatrix  em- 
powers her  executors  to  sell  all  her  real  estate,  is  evidence  of  her 
intention  to  execute  the  power.  This  argument  is  based  on  the 
proposition  that  it  is  unreasonable  to  suppose  that  she  would  have 
made  such  a  provision  in  view  only  of  her  before-mentioned 
properties  in  Orange  and  Philadelphia.  This  suggestion  has  no 
weight,  especially  in  view  of  the  fact  that  the  will  was  made  over 
four  years  before  the  testatrix's  death.  When  she  made  it  she 
may  have  contemplated  the  possibility  that  she  would  acquire 
other  real  estate  before  her  death.  But  apart  from  that  there  is 
nothing  at  all  unreasonable  in  presuming  that  she  would  have 
made  just  the  provision  she  did  in  view  of  these  two  properties 
alone.  But,  as  before  stated,  she  was  in  fact  absolute  owner  of  all 
Sidney's  real  property.  The  provision  for  the  sale  of  the  real 
estate  does  not  render  it  necessary  to  suppose  that  she  intended 
to  execute  the  power.     The  words  of  the  will  can  be  satisfied 
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without  it.  If  she  had  real  estate  (as  she  had),  with  which  the 
devise  can  be  satisfied,  the  presumption  is,  in  the  absence  of  any 
evidence,  that  the  devise  was  made  with  a  view  to  tliat  property 
and  not  as  an  exercise  of  the  power.  1  Ja7"m.  on  Wills  6'28.  In 
Hoste  V.  Blackmail,  6  Madd.  190,  where  a  testatrix  being  entitled 
to  two  freehold  houses,  and  having  a  power  of  appointment  over 
certain  lands,  and  money  to  be  laid  out  in  lands,  the  same,  in 
default  of  appointment,  to  go  over,  by  her  will  devised  "  all  and 
every  her  freehold  messuages,  lands,  tenements  and  heredita- 
ments "  to  trustees  for  sale,  it  was  held  that  the  two  freehold 
houses  would  satisfy  the  terms  of  the  devise,  and  that  the  court 
could  not  infer,  from  the  use  of  the  terms,  that  she  intended  to 
execute  the  power.  The  principle  is  that  where  there  is  nothing 
for  the  will  to  operate  upon  except  with  reference  to  the  power, 
it  will  operate  as  an  execution  of  the  power.  Again  it  is  urged 
that  the  general  gift  of  her  estate  by  the  will  is  an  execution  of 
the  power.  But  it  is  laid  down  that  where  the  power  is  con- 
fined to  certain  objects,  and  the  gift  is  in  favor  of  the  very 
objects,  yet  if  it  is  general  in  its  terms  and  there  is  property  not 
subject  to  the  power  to  answer  tlie  description,  the  gift  will  not 
be  deemed  to  be  an  execution  of  the  power.  1  Sugd.  on  Pow. 
393.  And  again,  if  the  will  does  not  refer  to  the  power  or  the 
subject  of  it,  and  the  words  of  the  will  may  be  satisfied  without 
supposing  an  intention  to  execute  the  power,  then,  unless  the 
intent  to  execute  the  power  be  clearly  expressed,  it  is  no  execu- 
tion of  it.  4-  Kent  "^335.  As  before  remarked,  there  is  no  evi- 
dence at  all  of  any  intention  on  the  part  of  the  testatrix  to  exe- 
cute the  power,  and  she  had  property  on  which  the  whole  will 
could  operate,  irrespective  of  the  property  in  question. 

The  next  question  to  be  considered  is  what  property  was  sub- 
ject to  the  power.  The  testatrix,  under  the  provisions  of  her 
father's  will,  acquired  a  life  estate  in  one-fourth  of  the  residue. 
By  the  death  of  George  she  became  entitled  to  a  life  estate  in 
one-half  of  his  share,  including  his  share  of  the  one-fourth  set 
apart  for  the  widow's  benefit.  By  the  death  of  her  mother  she 
acquired,  under  the  provisions  of  the  will  by  immediate  gift  to 
her,  a  life  estate  in  one  third  of  the  last- mentioned  one  fourth. 
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On  the  death  of  her  brother  Sidney,  his  half  of  the  residue  (made 
up  of  his  original  share,  his  half  of  George's  share  and  his  half 
of  tiie  one-fourth  given  for  the  benefit  of  the  widow)  went  to  her. 
She  took  it,  not  under  the  provisions  of  the  will,  but  by  opera- 
tion of  law  as  his  heir  and  uext  of  kin.  It  was  so  taken  by  her, 
uot  subject  to  the  trusts  of  the  will  nor  to  any  provision  thereof. 
It  is  true  that  the  testator,  in  the  eighth  section  of  the  will,  de- 
clared that — 

"  If  any  otlier  or  further  part  of  his  property  and  estate,  over  and  above 
wliat  he  had  thereinbefore  expressly  given  to  or  in  trust  for  his  daughter 
Sophia  Augusta,  should  by  any  provision  contained  in  the  will,  or  in  conse- 
quence of  any  event  or  contingency  that  might  happen,  fall  or  come  to  her, 
I  he  same  should  be  held  by  the  trustees,  the  survivors  and  survivor  of  them, 
for  her,  in  and  upon  the  same  trusts,  to  and  for  the  same  uses  and  purposes,  and 
subject  to  the  same  disposition  after  her  death,  and  in  the  same  manner  as 
thereinbefore  directed,  limited  and  expressed  in  relation  to  the  one-fourth  part 
or  share  of  the  residue  thereinbefore  given  and  bequeathed  to  or  in  trust  for 
her," 

but  this  provision  does  not  affect  the  property  received  by  the 
testatrix  from  her  brother  Sidney's  estate,  although  at  his  death 
it  was  still  held  in  trust  for  him  and  had  never  been  transferred 
or  conveyed  to  him.  He  was  entitled  to  a  conveyance  and  trans- 
fer of  it.  The  property  was  his  absolutely,  though  held  in  trust. 
That  property  did  not  come  to  the  testatrix  by  virtue  of  any 
gift,  provision  or  limitation  in  her  father's  will,  but,  as  before 
remarked,  by  operation  of  law.  The  provision  just  quoted  does 
not  apply  to  it.  It  has  reference-  to  what  might  come  to  her 
under  the  will  in  consequence  of  any  event  or  contingency  in 
which  it  would,  under  or  by  virtue  of  the  provisions  of  the  will, 
come  to  her.  The  testator,  of  course,  did  not  intend  to  limit  her 
right  to  take  Sidney's  property,  whether  as  his  heir  or  next  of 
kin,  or  grantee,  donee,  legatee  or  devisee.  The  testator,  indeed, 
by  the  eleventh  clause  of  the  will,  declared  that  any  property 
which  might  fall  to  George  or  Sophia  on  the  death  of  Sidney 
was  to  be  placed  in  the  hands  of  his  executors  and  the  survivors 
and  survivor  of  them,  upon  the  same  trusts  and  conditions  as 
their  respective  shares.     But  he  had  reference  to  property  which 
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might  fall  to  them  in  either  of  the  contingencies  mentioned  in 
that  section,  which  were  the  death  of  Sidney  before  the  testator's 
death  and  without  lawful  issue  surviving,  or  Sidney's  death  after 
the  testator's  death  and  before  attaining  to  the  age  of  twenty-one 
years,  without  lawful  issue  surviving ;  in  either  of  which  events 
he  gave  Sidney's  share  to  George  and  Sophia.  The  share  of  the 
one-fourth  of  the  residue  given  for  the  benefit  of  the  testator's 
widow,  which  was  given  on  her  death  to  George,  on  her  decease 
went,  by  virtue  of  the  limitation  in  the  eighth  section,  to  Sophia, 
and  under  the  provision  before  quoted  contained  therein,  became 
part  of  the  property  held  in  trust  for  her  under  the  will. 

The  result  of  the  foregoing  considerations  is  that  Mrs.  Breint- 
nall  will  be  adjudged  not  to  have  executed  the  power  of  appoint- 
ment, and  that  consequently  the  one-half  of  the  residue  of  her 
father's  estate — that  is,  the  one-fourth  the  interest  whereof  was 
given  to  her  in  the  first  instance,  the  one-half  of  the  fourth  set 
apart  for  the  benefit  of  the  widow  and  one-half  of  the  fourth 
originally  given  to  George — do  not  pass  under  her  will  and  are 
not  affected  by  it. 


Ira  M.  Harrison,  administrator, 

V. 

Joseph  T.  Farrington. 

A  bill  alleged  that  the  complainant's  intestate  and  the  defendant  had  been 
partners  in  business  up  to  the  time  of  the  intestate's  death  ;  that  the  complain- 
ant was  entirely  ignorant  of  the  affairs  of  the  firm,  and  repeatedly  applied  to 
the  defendant  for  a  statement  and  account  thereof,  and  that  defendant  finally 
rendered  him  a  statement  showing  that  there  was  a  large  balance  due  the 
intestate  from  the  firm  ;  that  the  defendant  had,  in  that  statement,  fraudulently 
charged  the  intestate  with  the  amount  of  a  note  which  the  defendant  ought  to 
have  compelled  the  maker  to  pay,  and  that  by  the  defendant's  subsequent 
false  and  fraudulent  representations  the  complainant  had  been  induced  to 
accept  a  smaller  sum  than  appeared  by  the  statement  to  be  due  to  the  intestate. 
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The  defendant  filed  a  plea  of  an  account  stated  between  himself  and  complain- 
ant, and  negatived,  by  separate  denials,  supplemented  by  a  general  one,  the 
cliarges  of  fraud  in  the  bill,  and  also  filed  an  answer  to  the  same  efiect.  On 
the  hearing  on  the  plea  in  bar — Held, 

(1)  That  the  verification  of  the  plea  that  it  is  not  interposed  for  delay,  but 
in  good  faith,  conforming  to  the  statute,  is  sufficient,  although  the  defendant 
does  not  make  oath  that  the  matter  is  true. 

(2)  That  as  the-  main  object  of  the  suit  is  an  account,  a  statement  in  the  plea 
that  it  is  to  the  "  whole  of  said  bill  or  to  so  much  and  such  part  of  it  as  prays 
an  accounting,"  is  sufficient. 

(3)  That  an  answer  is  necessary  to  support  the  plea  where,  as  here,  the  bill 
anticipates  the  plea  of  an  account  stated  and  alleges  facts  to  avoid  it,  and  the 
answer,  as  well  as  the  plea,  must  deny  those  allegations  of  the  bill, 

(4)  That  it  is  no  ground  of  objection  to  the  plea  for  multifariousness  that  its 
denial  of  the  facts  stated  in  the  bill  in  charging  fraud  is  detailed  and  partic- 
ular. 

(5)  That  it  is  a  fatal  objection  to  this  plea  that  it  does  not  state  explicitly 
the  balance  found  to  be  due  on  the  accounting. 


Bill  for  relief.     On  plea  in  bar. 
Mr.  J.  W.  Taylor,  for  complainant. 
Mr.  8.  C.  Mount,  for  defendant. 

The  Chancellor. 

This  matter  comes  before  me  on  the  hearing  of  the  defendant's 
plea  in  bar.  The  bill  states  that  John  C.  Johnson,  the  com- 
plainant's intestate,  and  the  defendant  were  copartners  up  to 
the  death  of  the  former;  that  the  complainant,  after  having 
repeatedly  applied,  without  success,  to  the  defendant  for  an 
account  of  the  partnership  affairs,  received  a  statement  from  him 
which  showed  that  there  was  due  Johnson's  estate  from  the 
partnership  the  sum  of  $14,578.85 ;  that  the  complainant  was 
entirely  ignorant  of  the  affairs  of  the  partnership ;  that  in  the 
accounts  the  defendant  fraudulently  charged  Johnson's  estate 
with  the  amount  of  a  note  made  by  one  William  C.  Miller,  which 
the  defendant  ought  to  have  required  Miller  to  pay  &c.  <fec., 
and  that  the  complainant,  by  the  false  and  fraudulent  representa- 
tions of  the  defendant,  was  induced  to  accept  a  smaller  sum  than 
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the  amount  which  appeared  to  be  due  by  the  statement.  The 
defendant  demurred  to  part  of  the  bill  and  pleaded  to  the  rest. 
The  demurrer  was  overruled.  9  Stew.  Eq.  107.  The  plea  was 
also  overruled  {11  Stew.  Eq.  1),  with  leave  to  amend.  The 
defendant  has  amended  the  plea,  and  answered  also  in  support 
of  it.  By  the  plea  he  pleads  that  an  account  was  stated  between 
him  and  the  complainant,  and  negatives,  by  separate  denials, 
supplemented  by  a  general  one,  the  charges  of  fraud  made 
against  him  in  the  bill.     His  answer  is  to  the  same  effect. 

The  complainant's  counsel  insists  that  the  plea  should  be 
overruled  on  various  grounds :  First,  because  it  is  not  duly 
verified  ;  second,  because  it  does  not  appear  whether  it  is 
intended  to  cover  the  whole  or  only  part  of  the  bill;  third, 
because  the  answer  is  to  the  same  matter  as  the  plea,  and  so 
overrules  it ;  fourth,  because  the  plea  is  multifarious  in  separately 
negativing  the  various  facts  stated  in  the  bill  in  charging  fraud ; 
fifth,  because  it  does  not  show  what  the  balance  was  that  was 
found  due  on  the  alleged  accounting. 

The  first  objection  cannot  be  entertained.  The  defendant  has 
made  t,he  oath  required  by  the  statute  that  the  plea  is  not  inter- 
posed for  delay,  but  in  good  faith.  The  old  rule  on  the  subject 
was  that  to  a  plea  of  matter  in  pais  in  bar  the  defendant  must 
make  oath  that  it  is  true.  And  it  has  been  held  that  such  oath 
is  requisite,  even  though  the  bill  pray  an  answer  without  oath. 
Heartt  v.  Corning,  3  Paige  566.  But  where  the  statute  directs 
what  the  verification  of  the  plea  shall  be,  it  must  be  assumed 
that  no  further  or  other  verification  is  necessary.  It  may  be 
added  that  a  plea  will  not  be  overruled  on  the  hearing  for  want 
of  the  requisite  oath.  The  objection  must  be  made  on  motion, 
on  notice  to  take  the  plea  off  the  files.     1  Dan.  Ch.  Pr.  688. 

The  objection  that  it  does  not  appear  whether  the  plea  is  to 
the  whole  bill  or  only  to  part  of  it,  is  not  tenable.  The  plea  states 
that  it  is  to  the  "  whole  of  said  bill  or  to  so  much  and  such  part 
of  it  as  prays  an  accounting."  The  bill  is,  in  fact,  only  a  bill 
for  an  account.  It  is  true  there  are  also  prayers  for  the  pay- 
ment of  any  balance  that  may  be  found  due,  for  discovery  and 
for  relief  generally,  but  these  are  only  incidental  and  subordinate 
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to  the  great  object  of  the  suit,  which  is  the  account,  or  conse- 
quent upon  the  attainment  thereof,  provided  the  result  of  the 
accounting  shall  be  in  favor  of  the  complainant.  But  if  it  be 
conceded  that  the  bill  should  not  be  considered  as  merely  a  bill 
for  an  account,  the  plea  is  evidently  intended  to  go  merely  to  the 
claim  of  the  bill  to  an  account.  If  that  is  properly  to  be 
regarded  as  the  whole  object  of  the  bill,  then  the  plea  is  to  the 
whole  bill ;  and  if  not,  then  it  is  a  plea  to  so  much  and  such  part 
of  the  bill  as  seeks  an  account.  It  is  very  clear  that  the  pleader 
intended  to  confine  the  plea  to  the  demand  for  an  account. 

The  next  objection  is  that  the  answer  is  to  the  same  matter  as 
the  plea.  This  objection  is  based  on  a  misapprehension  of  the 
extent  of  the  rule  on  the  subject.  The  general  rule  is,  that 
when  the  defendant,  at  the  same  time,  sets  up  the  same  defence 
both  by  answer  and  plea  in  bar,  the  former  overrules  the  latter. 
The  reason  is,  that  by  interposing  the  plea,  he  claims  that  he 
ought  not  to  be  required  to  answer,  and  yet  at  the  same  time, 
does  answer.  But  where,  as  in  the  present  case,  the  bill 
anticipates  the  bar  and  alleges  facts  to  avoid  it,  an  answer  is 
necessary,  in  subsidium,  to  support  the  plea.  In  such  case,  it  is 
proper  not  only  that  the  plea  should  contain  all  necessary  aver- 
ments to  overthrow  those  allegations,  but  the  defendant  must 
support  his  plea  by  an  answer,  also  denying  those  allegations. 
Ferguson  v.  O'Harra,  1  Pet.  C.  C.  49S.  "A  plea  should  be 
drawn,"  says  Professor  Langdell,  "  in  the  same  manner,  whether 
it  requires  the  support  of  an  answer  or  not,  i.  e.,  if  it  is  a  defence 
to  the  whole  bill,  it  should  be  pleaded  to  the  whole  bill,  and 
then  the  answer  should  give  such  discovery  as  the  plaintiff  is 
entitled  to  for  the  purpose  of  trying  the  truth  of  the  plea." 
Lang.  Eq.  PL  §  105.  See,  also,  3IUf.  Ch.  PL  2U,  ^98  ;  Story 
Eq.  PL  §  ^5^.  The  answer  in  this  case  is,  according  to  the 
statement  in  the  beginning  of  it,  in  aid  of  the  plea,  and  "  to  give 
the  complainant  the  discovery  he  is  entitled  to  touching  and  con- 
cerning the  matters  in  the  bill  alleged  and  charged  in  avoidance 
of  the  plea."  It  is  urged  that  the  conclusion  of  the  answer, 
the  general  denial  of  combination  and  confederacy,  and  the 
general  traverse  are  evidence  of  the  general  character  of  the 
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answer,  and  that  it  is  intended  to  go  to  the  whole  bill.  The 
insertion  of  the  conclusion  referred  to  is  contrary  to  the  rule  of 
this  court  which  requires  that  it  be  omitted.  It  has  no  signifi- 
cance, however,  in  favor  of  the  objection   under  consideration. 

It  is  also  urged  that  the  answer  is  not  sufficient,  in  that  it  does 
not  answer  all  of  the  bill  which  is  not  covered  by  the  plea.  I 
Bee  no  ground  for  sustaining  this  objection.  The  scope  of  the 
bill  has  already  been  adverted  to,  and  if  the  complainant  is 
barred  from  an  account,  his  claim  to  relief  wholly  fails. 

The  next  objection  is  that  the  plea  is  multifarious,  because  it 
negatives  the  various  facts  stated  in  the  bill  in  chaining  fraud. 
The  objection  is  not  well  taken.  The  charges  in  the  bill  to  sup- 
port the  allegation  of  fraud,  must  be  met  in  the  plea.  Mitf.  Ch. 
PI.  ^Ifi,  '271.  They  may  be  met  by  a  general  denial  (no  matter 
how  general),  provided  it  be  sufficient  to  put  the  charges  of 
fraud  contained  in  the  bill  in  issue.  Mitj.  Ch.  PI.  244-  It  is 
no  ground  of  objection  that  the  denials  are  explicit  and  particu- 
lar. Bogardus  v.  Trinity  Church,  4-  Pcl^Q^  178,  195.  They 
merely  put  the  fraud  in  issue. 

It  remains  to  consider  the  objection  that  the  plea  does  not 
state  the  balance  found  to  be  due  on  the  accounting.  It  is  laid 
down  as  a  requisite  to  a  plea  of  account  stated  in  equity,  that  it 
set  forth  what  the  balance  was.  Beam.  PL  Eq.  230.  In  the 
case  in  hand,  the  plea  makes  no  statement  on  that  head.  The 
bar  set  up  in  the  plea  is,  in  fact,  not  the  accounting  but  the 
executed  agreement,  for  the  purchase,  by  the  defendant,  of  the 
interest  of  the  complainants  invested  in  the  assets  of  the  firm. 
Hence,  the  amount  of  that  interest,  according  to  the  accounting, 
is  not  stated,  nor  is  it  stated  that  it  was  ascertained  thereby. 
The  plea  is  silent  as  to  the  result  of  the  account.  Nor  does  it 
even  state  what  amount  the  defendant  agreed  to  pay  the  com- 
plainant for  the  interest  of  his  intestate  in  the  property  of  the 
firm.  It  states  that  they  accounted  and  that  the  complainant 
urged  the  defendant  to  buy  the  interest  of  his  intestate,  for  the 
sum  of  $10,000,  and  as  an  inducement,  offered  to  allow  him  the 
amount  of  a  note  of  $262.72,  made  by  Samuel  Thompson  and 
held  by  the  firm,  and  to  waive  the  interest  on  the  notes  to  be 
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given  in  payment,  and  that  "a  memorandum  of  that  agreement  was 
(hen  and  there  drawn  in  writing,  in  words  and  figures  following: 

"New  York,  Aug.  10th,  76. 
"  It  is  agreed  between  the  undersigned  that  the  interest  of  the  estate  of  John 
C.  Johnson,  deceased,  in  the  late  firm  of  John  C.  Johnson  &  Co.,  shall  be 
settled  for  the  sum  of  $10,000,  less  the  amount  of  Samuel  Thompson's  note — 
?i262.72. 

"$10,000  00 
"262  72 


"$9,737  28 
"  To  be  settled  by  notes  as  follows :  [then  follows  a  statement  of  notes],  said 
notes  to  be  without  interest." 

It  is  not  stated  that  this  instrument  was  signed  by  anybody^ 
The  plea  adds  that  the  complainant  afterwards  agreed  to  allow, 
as  a  "  further  payment  thereon,"  another  claim,  whicli  is  speci- 
fied, thereby  reducing  the  amount  to  be  paid  to  $9,582.28 ;  that 
an  attachment  was  issued  out  of  the  supreme  court  of  New 
York,  at  the  instance  of  creditors  of  the  estate  of  the  intestate, 
against  the  complainant,  and  served  on  the  defendant,  and  that 
a  notice  was  served  on  the  latter,  by  the  public  administrator 
of  the  city  of  New  York,  "  claiming  said  assets  and  forbidding 
the  payment  of  said  moneys  to  said  complainant ;"  that  on  the 
10th  of  July,  1878,  the  complainant  sued  the  defendant  in  the 
circuit  court  of  Essex  county,  in  this  state,  for  "  said  balance  of 
$9,582.28,"  and  obtained  judgment  therein  against  the  defend- 
ant on  the  31st  of  August  following,  which  the  latter  paid  on 
the  6th  of  December  following,  and  the  complainant  gave  him 
a  warrant  (which  is  set  out)  for  the  satisfaction  of  the  judgment. 
The  plea  does  not  allege  that  the  complainant  ever  agreed  to 
take  $10,000,  or  $9,737.28,  or  $9,582.28,  for  the  interest  of  his 
intestate  in  the  partnership  property.  It  may  be  gathered  from 
it  that  the  pleader  intended  to  say  that  he  agreed  to  take  the 
last-mentioned  sum  for  it,  but  he  has  not  done  so.  He  says  (to 
restate  it)  that  the  complainant  urged  the  defendant  to  give 
$10,000,  and  as  an  inducement  agreed  to  allow  him  the  Thomp- 
son note;  that  a  memorandum  of  that  agreement  (but  it  does 
not  say  that  the  defendant  agreed  to  take  the  interest  and  pay 


364  CASES  IN  CHANCERY.  [38  Eq. 


Williams  v.  Boice. 


any  sum  for  it)  was  drawn  (it  does  not  even  state  that  it  was 
signed) ;  that  the  complainant  afterwards  agreed  to  allow,  as  a 
further  payment  thereon,  another  claim,  thereby  reducing  the 
amount  to  be  paid  to  $9,582.28,  and  that  the  complainant  sued 
the  defendant  for  that  sum  and  recovered  judgment,  which  the 
defendant  paid.  A  plea  must  clearly  and  distinctly  aver  all  the 
facts  which  are  necessary  to  render  it  a  complete  equitable 
defence  to  the  case  made  by  the  bill.  This  plea  is  defective,  as 
has  just  been  shown ;  it  will  therefore  be  overruled,  with  costs. 


Washington  B.  Williams,  receiver  &c., 

V. 

Garret  S.  Boice  et  al. 

1.  An  express  statutory  provision  holding  corporation  directors  personally- 
responsible  for  dividends  paid  out  of  the  capital  instead  of  the  profits,  does  not 
exonerate  the  stockholders  from  liability  to  repay  such  dividends  for  the  benefit 
of  the  creditors  of  the  corporation. 

2.  An  allegation  in  a  bill  to  recover  such  dividends  from  the  stockholders 
that  there  was  a  deficiency  of  other  assets  besides  the  money  divided,  to  pay 
the  debts,  is  sufficient,  on  demurrer;  and  there  is  no  necessity  for  an  averment 
that  any  of  the  present  debts  existed  when  the  dividend  was  declared,  or  that 
there  are  not  enough  assets  now  to  pay  the  debts  which  have  been  proved  (in 
insolvency) ;  nor  can  objection  be  taken  to  the  bill  for  multifariousness,  on  tlie 
ground  that  all  the  stockholders  are  defendants ;  nor  can  the  defendants  avail 
themselves  of  the  lapse  of  time,  in  analogy  to  the  bar  of  the  statute  of  limita- 
tions, as  a  defence. 

Bill  for  relief.     On  general  demurrers. 

Mr.  T.  N.  McCarter,  for  H.  M.  Traphagen. 

3Ii\  H.  M.  T.  Beekman,  for  Tierney,  Moore,  H.  Traphagen, 
and  D.  and  A.  Post. 

Mr.  F.  MoGee,  for  Clark  and  Murray. 
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The  Chancellor. 

The  bill  is  filed  by  the  receiver  of  the  City  Bank  of  Jersey 
City  against  a  number  of  persons  to  recover  dividends  paid  to 
them  or  those  whose  personal  representatives  they  are,  on  and 
after  January  3d,  1876,  out  of  the  assets  of  the  bank,  on  its 
stock  held  by  them.  The  bank  was  incorporated  under  the  act 
of  the  legislature  of  this  state  entitled  "An  act  to  authorize  the 
business  of  banking."  The  amount  of  its  capital  stock  was 
^100,000,  all  of  which  was  subscribed  for,  but  only  fifty  per 
cent,  of  it  was  called  for  or  paid  in.  It  began  business  January 
2d,  1872,  and  continued  it  down  to  January  9th,  1883,  when  it 
stopped  payment  and  suspended  business.  The  next  day  it  was, 
on  proceedings  in  insolvency  in  this  court,  under  the  act  concern- 
ing corporations,  adjudged  insolvent,  and  the  complainant  was 
appointed  receiver.  The  bill  states  that  the  assets  are  insufficient 
to  pay  the  debts,  and  that  the  deficiency  is  about  $175,000.  It 
also  states  that  the  corporation  declared  and  paid  sundry  divi- 
dends on  the  fifty  per  cent,  of  capital  paid  in,  which  at  the  time 
were  alleged  by  the  bank  officers  to  be  declared  and  paid  out  of 
its  earnings,  but  it  alleges  that  those  dividends,  on  and  after  the 
3d  of  January,  1876,  were  declared  and  paid  at  times  when,  by 
reason  of  losses  and  expenses  in  business  and  diminution    of 

Note. — How  far  equity  will  interfere  with  or  control  the  manner  in  which 
the  profits  of  a  corporation,  applicable  to  dividends,  are  ascertained  by  the 
directors  before  division,  Stevens  v.  South  Devon  JR.  It.  Co.,  9  Hare  SIS ;  Corry 
V.  Londonderry  R.  B.  Co.,  29  Beav.  263;  Stringer's  Case,  L.  B.  (4  Ch.  App.) 
475;  see  Smith  v.  Prattville  Mannf.  Co.,  29  Ala.  503 ;  Stoddard  v.  Shetucket 
Foundry  Co.,  34  Conn.  542  ;  Mckals  v.  New  York,  Lake  Erie  and  West.  B.  B.  Co., 
15  Bep.  72;  WiUiams  v.  Western  Union  Tel.  Co.,  93  N.  Y.  162  ;  Painesville  B. 
R.  Co.  V.  King,  17  Ohio  St.  534. 

A  stockholder  may  enjoin  the  payment  of  a  dividend,  where  the  directors  are 
about  to  misapply  the  funds  of  the  corporation  in  paying  such  dividend,  there 
being  in  fact  no  money  earned  for  such  a  purpose.  Carpenter  v.  New  Haven  B. 
B.  Co.,  5  Abb.  Pr.  277  ;  and  directors  may  reclaim  from  the  stockholders  divi- 
dends which  were  declared  out  of  what  they  supposed  were  profits  but  were 
afterwards  ascertained  by  them  not  to  be,  Lexington  Ins.  Co.  v.  Page,  17  B.  Mon, 
412;  see  Gaffney  v.  Colvill,  6  Hill  567. 
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assets  by  improper  aud  unauthorized  acts  of  the  officers,  the 
assets  were  insufficient  to  pay  the  liabilities  to  depositors  and 
other  creditors  without  impairing  the  capital  paid  in ;  so  that 
there  were  no  profits  at  those  times  out  of  which  to  pay  the 
dividends ;  and  that  so  far  as  they  were  actually  paid  they  were 
paid  out  of  the  capital  paid  in ;  that  because  of  the  deficiency, 
which  is  about  $125,000,  after  applying  the  amount  of  the 
capital  not  paid  in,  the  dividends  so  declared  and  paid  are  subject 
to  recall  from  those  who  received  them  or  their  personal  repre- 
sentatives. The  amount  of  those  dividends  is  far  less  than  the 
amount  of  the  deficiency.  The  bill  is  filed  against  those  of  the 
stockholders  who  received  the  dividends  and  who  are  still  living, 
except  those  who  have  repaid  them  or  are  out  of  the  jurisdic- 
tion, and  against  the  personal  representatives  of  those  who  are 
dead,  except  where  they  died  insolvent.  The  demurrants  are 
Herbert  E,.  Clarke,  Charles  H.  Murray,  Daniel  T.  Moore, 
Henry  M.  Traphagen,  Henry  Traphagen,  Myles  Tierney,  and 
David  Post  and  Albert  Post. 

The  principal  grounds  taken  by  the  counsel  of  the  demurrants 
are  that  the  bill  cannot  be  maintained,  because  the  defendants  are 
not  liable  to  the  suit,  inasmuch  as  the  legislature  has  provided 
that  the  directors  shall  be  liable  to  repay  dividends  not  declared 
out  of  the  profits  of  a  corporation  ;  that  the  bill  is  multifarious ; 
that  the  remedy,  if  it  exists  against  the  defendants,  is  at  law  and 

As  to  restraining  the  payment  of  a  dividend  declared  on  the  day  on  which 
the  bill  was  filed,  Carlisle  v.  South  Eastern  B.  E.  Co.,  IS  Beat.  295,  1  Maen.  & 
O.  689. 

A.  director  may  be  required  to  repay  a  dividend  improperly  declared  out  of 
the  company's  capital,  Stringer's  Case,  L.  B.  {4  Ch.  App.)  Jp/5 ;  Alexandra 
Palace  Co.  Case,  L.  R.  {21  Ch.  Div.)  149;  Ranees  Case,  L.  R.  {6  Ch.  App.) 
104;  and  cannot  set  off  debts  due  him  from  the  company,  Flitcrqfl's  Case,  L. 
R.  {21  Ch.  Div.)  519 ;  even  when  the  debts  consist  of  advancements  to  pay 
such  dividends,  Van  Dyck  v.  McQuade,  45  N.  Y.  Super.  Ct.  620;  but  the 
director  has  a  right  to  be  indemnified  by  any  shareholders  or  creditors  of  the 
company  who  were  parties  or  privies  thereto,  Alexandra  Palace  Co.  Case,  L.  R. 
{31  Ch.  Div.)  149,  Query,  whether  a*  director  would  be  liable  criminally, 
Bumes  v.  Pennell,  2  H.  L.  C.  497. 

A  creditor  may  proceed,  at  law,  against  the  directors  for  improperly  declar- 
ing dividends  when  there  had  been  in  fact  no  profits  to  divide,  Lexington  R,  B. 
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not  in  equity ;  that  if  this  suit  can  be  maintained,  the  allegation 
that  the  payment  of  the  dividends  impaired  the  capital  paid  in  is 
not  sufficient;  and  that  it  is  not  alleged  that  there  were  not 
profits  out  of  which  to  pay  the  dividends ;  that  there  is  no  alle- 
gation that  any  of  the  existing  debts  or  liabilities  existed  at  the 
time  of  the  payment  of  the  dividends;  that  there  is  no  alle- 
gation that  there  were  not  enough  assets  to  pay  the  then  existing 
debts  at  the  times  of  the  payment  of  the  dividends,  and  that 
there  is  no  averment  that  there  are  not  now  assets  enough  to  pay 
the  debts  which  have  been  proved  in  the  insolvency  proceedings. 
It  is  undeniably  true,  as  a  general  proposition,  that  stockhold- 
ers are  liable  in  equity  to  repay,  for  the  benefit  of  the  creditors  of 
the  corporation,  money  which  has  been  paid  to  them  out  of  the 
capital  stock.  This  is  not  based  on  any  statute,  but  upon  the 
equitable  ground  that  the  stock  is  regarded  as  a  trust  fund  for  all 
the  debts  of  the  corporation,  and  no  stockholder  can  entitle.him- 
self  to  any  dividend  or  share  of  it  until  all  the  debts  are  paid. 
Sio7'y  Eq.  Jur.  §  1252.  And  the  remedy  is  in  equity  and  not  at 
law.  The  truth  of  the  proposition  as  a  general  one  is  not  denied, 
but  it  is  insisted  that  by  force  of  our  statute  concerning  corpora- 
tions the  liability  has  in  this  state  been  transferred  from  the 
stockholders  who  may  be,  and  most  often  are,  ignorant  of  the 
true  condition  of  the  corporation  when  the  dividend  is  paid,  to 
the  directors  who  do  know  it,  and  who  are  the  persons  really  in 

Oo.  V.  Bridges,  7  B.  Mon.  556  ;  or  in  equity,  Dudley  v.  Price,  10  B.  ifon.  84; 
Scott  V.  EagU  Ins.  Co.,  7  Paige  198;  see  Goodin\.  Cincinnati  Canai  Co.,  18 
Ohio  St.  169  ;  but  not  where  the  dividends  were  paid  in  good  faith,  although 
the  corporation  afterwards  became  insolvent,  Beid  v.  Eatonton  Manuf.  Co.,  40 
Oa.  98 ;  Le  Boy  v.  GRobe  Ir^s.  Co.,  2  Edw.  Ch.  657 ;  see  Lowne  v.  American  Ins. 
Co.,  6  Paige  482;  Le  Blanc's  Case,  U  Run  8,  75  X.  Y.  598. 

A  creditor  may  proceed,  in  equity,  against  a  stockholder,  where  the  property 
of  the  corporation  has  been  divided  before  all  its  debts  were  paid,  Bartlett  v. 
Drew,  4  Lans.  444,  57  N.  Y.  587;  Hastings  v.  Drew,  76  JS.  Y.  9. 

An  assignee  in  bankruptcy  cannot,  at  law,  recover  from  a  stockholder  the 
amount  of  a  dividend,  where  neither  the  stockholder  nor  the  directors  knew, 
as  a  fact,  that  the  company  was  insolvent  when  the  dividend  was  declared, 
McLean  v.  Eastman,  21  Hun  SIS. 

A  creditor  may  proceed  in  equity  against  the  tiockholders,  in  his  own  name, 
where  the  trustee  or  receiver  neglects  or  refuses  to  do  so,  Hightower  v.  Thorn- 
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fault.  By  the  seventh  section  of  that  act  it  is  provided  that  it 
shall  not  be  lawful  for  the  directors  of  any  bank  or  moneyed  or 
manufacturing  corporation  in  this  state,  or  corporation  organized 
under  that  act,  to  make  dividends,  except  from  the  surplus  or  net 
profits  arising  from  the  business  of  the  corporation,  nor  to  divide, 
withdraw,  or  in  any  way  pay  to  the  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock  of  the  corporation,  or  to  reduce  the 
capital  stock  except  according  to  that  act,  without  the  consent  of 
the  legislature,  and  that  in  case  of  any  violation  of  the  provi- 
sions of  that  section  the  directors  under  whose  administration  it 
may  happen,  shall,  in  their  individual  and  private  capacities, 
jointly  and  severally  be  liable,  at  any  time  within  the  period  of 
six  years  after  paying  any  such  dividend,  to  the  corporation,  and 
to  the  creditors  thereof,  in  the  event  of  its  dissolution  or  insolv- 
ency, to  the  full  amount  of  the  dividend  made  or  capital  stock 
so  divided,  withdrawn,  paid  out  or  reduced,  with  legal  interest 
from  the  time  the  liability  accrued ;  provided,  that  any  of  the 
directors  who  may  have  been  absent  when  the  act  was  done  or 
resolution  passed,  or  who  may  have  dissented  from  it  at  the  time, 
may  exonerate  themselves  from  liability  by  causing  their  dissent 
to  be  entered  at  large  on  the  minutes  of  the  directors  at  the  time 
or  immediately  after  they  have  notice  of  it,  and  causing  their 
dissent  to  be  published  in  a  newspaper  of  the  county  where  the 
corporation  has  its  office  or  place  of  business.  Rev.  p.  178.   The 

ton,  8  Oa.  486;  Peck  v.  Miller,  S9  Mich.  594;  Terry  v.  Uttle,  101  U.  S.  216; 
Bank  of  Poughkeepsie  v.  Ibbotson,  24  Wend.  -^75  ;  see  Terry  v.  Martin,  10  S.  O. 
263 ;  First  Nat.  Bank  v.  Smith,  6  Fed.  Rep.  215 ;  and  his  statutory  right  to 
sue  at  law  will  not  preclude  his  righl  to  seek  relief  in  equity,  Fames  v.  Dorii, 
102  III.  350  ;  Dozier  v.  Thornton,  19  Ga.  325  ;  Norris  v.  Johnson.  34  Md.  4^5 ; 
Perry  v.  Turner,  65  Mo.  418  ;  Van  Mock  v.  Whitlock,  3  Paige  409 ;  Briggs  v. 
Penniman,  Hopk.  300,  8  Coiv.  387 ;  Bronson  v.  Wilmington  Ins.  Co.,  85  N,  C. 
411;  Coleman  v.  White,  U  Wis.  700  ;  Jones  v.  Jarman,  34  Ark.  323;  Smith  v. 
Hiiekabee,  53  Ala.  191 ;  see  Erickson  v.  Nesmith,  15  Gray  221 ;  8.  C,  46  N.  If 
371 ;  Tinkham  v.  Borst,  31  Barb.  407 ;  Kennedy  v.  Gibson,  8  Wall.  498  ;  Spence 
V.  Shapard,  57  Ala.  598;  Pfohl  v.  Simpson,  74  N.  Y.  137. 

Under  what  circumstances  stockholders  may  be  allowed  to  set  off  debts  owing 
to  them  by  the  company  for  advances  beyond  the  value  of  their  stock,  Brigga 
V.  Penniman,  8  Cow.  387 ;  Webber  v.  Leighton,  8  Mo.  App.  502 ;  Matthews  v. 
Albert,  24  Md.  527 ;  see  Merchants  Bank  v.  Shouse  {Pa.),  16  Rep.  442.—E.-EB. 
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statutory  liability  thus  created,  however,  does  not  exonerate  the 
stockholders  who  have  received  the  money  from  liability  to  repay 
it  for  the  benefit  of  the  creditors.  The  statute  does  not  transfer 
the  liability  from  the  stockholders  to  the  directors,  but  it  creates 
a  liability  on  the  part  of  the  latter  in  favor  of  the  corporation 
or  the  creditors  in  certain  events.  The  section  is  penal,  and  so 
far  as  it  gives  a  remedy  to  the  corporation  it  is  for  the  benefit  of 
stockholders  as  well  as  creditors.  So  far  as  the  latter  are  con- 
cerned, it  provides  what  may  be  an  easier  and  more  economical 
mode  of  recovery  than  suit  against  the  stockholders.  It  might 
be  very  difficul  t  to  reach  the  stockholders  (there  might  be  a  very 
large  number  of  them,  and  tli^y  might  be  greatly  scattered,  or 
might  be  all  non-residents),  while  it  might  not  be  difficult  or  not 
so  difficult  to  reach  the  directors.  The  stockholder  who  has 
received  part  of  the  capital  by  way  of  dividend,  without  legisla- 
tive authority,  has  no  right  to  it  as  against  the  creditors  of  the 
corporation,  and  no  wrong  is  done  him  if  he  be  compelled  to 
repay  it  when  it  is  required  to  pay  the  debts  of  the  corporation. 
He  or  those  from  or  under  whom  he  derives  his  title  to  his  stock, 
placed  that  money  in  the  treasury  of  the  corporation  to  answer 
for  its  debts  if  necessary,  and  it  was  devoted  to  tliat  object  so 
long  as  it  might  be  required  for  the  purpose.  If  he  withdraws 
or  receives  it  back  again,  except  where  the  amount  of  the  stock 
is  reduced  according  to  law,  it  will  in  his  hands  be  subject  to 
that  trust,  the  trust  for  the  payment  of  the  debts  of  the  corpora- 
tion if  needed  for  the  purpose.  The  directors  who  declare  the 
dividend  may  personally  profit  but  little  comparatively  from  the 
dividend,  and  yet  under  the  above-quoted  section  of  the  act  they 
may  be  compelled  to  pay  the  whole  of  it  to  the  corporation  or 
creditors  out  of  their  own  pockets.  But  that  provision  does  not, 
either  in  terms  or  by  implication,  exonerate  the  stockholders, 
though  a  recovery  of  the  money  from  the  directors  would  in  fact 
exonerate  them.  The  directors  are  their  agents,  and  if  redress 
has  been  obtained  by  recourse  to  the  agent,  it  would  of  course 
exonerate  the  principal.  The  remedy  given  by  the  statute  is 
cumulative.  The  legislature  does  not  say  that  the  stockholders 
shall  be  at  liberty  to  keep  the  money,  and  that  the  creditors  must 

24 
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have  recourse  to  the  directors  alone.  The  bill,  it  may  be 
remarked,  alleges  that  the  stockholders  who  received  the  divi- 
dends had  notice  of  the  fact  that  the  money  was  part  of  the 
capital  paid  in,  and  also  of  the  fact  that  without  that  money 
there  was  a  deficiency  of  assets  to  pay  the  debts. 

Nor  is  the  criticism  that  the  bill  does  not  state  that  there  were 
no  profits  out  of  which  to  pay  the  dividends,  well  founded.  The  bill 
states  that  there  was  a  deficiency  of  other  assets  besides  the  money 
divided,  to  pay  the  debts.  It  states  that  when  the  dividends  were 
declared  the  assets  were,  by  reason  of  losses  and  expenses  in  busi- 
ness and  diminution  by  improper  and  unauthorized  acts  of  the 
officers,  insufficient  to  pay  the  liabilities  of  the  bank  to  deposit- 
ors and  other  creditors  without  impairing  the  $50,000  of  capital 
paid  in,  so  that  there  were  no  profits  at  such  times  out  of  which 
to  pay  those  dividends,  and  so  far  as  they  were  paid  they  were 
paid  out  of  the  capital  paid  in. 

Another  objection  is  that  there  is  no  allegation  that  any  of 
the  debts  which  now  exist  were  debts  or  liabilities  at  the  time 
of  the  payment  of  the  dividends.  The  bill  makes  no  such  state- 
ment, nor  is  the  fact  fairly  to  be  deduced  from  its  statements. 
Although  there  are  cases  in  which  it  has  been  said  that  recovery 
can  only  be  had  in  cases  of  this  kind  by  creditors  whose  debts 
existed  at  the  time  of  the  withdrawal  of  the  funds,  that  view  is 
not  to  be  adopted.  The  distinction  is  not  well  founded.  The 
capital  of  a  corporation  is  a  fund  pledged  for  the  payment  of  its 
debts.  Each  person  who  gives  credit  to  it  does  so  in  the  confi- 
dence that  that  fund  exists  for  his  protection  and  security  against 
loss.  If  the  stockholders  secretly  withdraw  it,  under  the  false 
pretence  of  dividends  of  profits  when  there  are  none,  it  is  obvi- 
ous that  as  great  a  wrong  may  be  done  to  future  creditors  as  to 
existing  ones.  In  either  case  the  stockholders  hold  a  part  of 
that  fund,  which  is  pledged  to  the  payment  of  the  creditors. 
The  injury  to  the  existing  creditor  is  obvious.  That  to  the 
future  creditor  is  the  same ;  for  the  stockholder  holds  out  to  him 
that  the  capital  is  of  the  nominal  amount,  while  in  fact  he  has 
secretly  withdrawn  part  of  it.  If  all  who  should  become  credit- 
ors after  the  withdrawal  had  notice  of  the  fact  that  the  capital 
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had  been  reduced — that  the  dividend  had  been  paid  out  of  the 
capital — then  the  distinction  might  perhaps  be  maintained,  but 
thev  not  only  have  no  such  notice,  but  in  fact  are  led  to  believe 
that  the  capital  is  what  it  nominally  purports  to  be. 

The  objection  that  the  bill  does  not  state  that  there  were  not 
enough  assets  to  pay  the  debts  when  the  dividends  were  made  is 
founded  on  a  misapprehension  as  to  the  statements  of  the  bill, 
for  the  allegation  is  distinctly  made. 

Nor  is  the  objection  that  it  does  not  appear  that  there  are  not 
enough  assets  now  to  pay  the  debts  which  have  been  proven, 
tenable.  It  does  not  appear  what  debts  have  been  proven,  and 
it  cannot  appear  until  after  this  court  shall  have  made  a  decree 
of  distribution  what  debts  will  be  allowed.  For  the  purposes 
of  this  suit,  it  is  not  necessary  to  make  any  allegation  on  that 
head.  After  applying  the  assets  and  capital  not  paid  in  to  the 
payment  of  the  debts,  there  will,  as  before  stated,  remain  a  defi- 
ciency of  about  §125,000.  The  whole  of  the  dividends  declared 
on  and  after  January  3d,  1876,  amounts  to  about  315,000. 

Nor  is  the  objection  of  multifariousness  well  taken.  The 
stockholders  who  are  called  upon  to  make  contribution  are  nec- 
essary parties,  and  should  all  be  made  parties  unless  good  reason 
exists  to  the  contrary.  In  Wood  v.  Dummer,  8  Mason  308, 
which  was  a  suit  by  creditors  of  a  bank  against  some  of  the 
stockholders  for  payment  of  debts,  on  the  ground  of  a  fraudulent 
division  of  the  capital  stock  of  the  bank  by  the  stockholders,  the 
objection  of  non-joinder  was  made,  and  it  was  insisted  that  all 
the  stockholders  ought  to  be  made  parties  defendant,  because  all 
were  liable  to  contribute.  The  objection  was  overruled  on  the 
ground  that  it  would  be  impracticable  to  bring  in  all  the 
stockholders.  In  Vose  v..  Grant,  15  Mass.  505,  and  Spear  v. 
Grant,  16  Mass.  9,  the  stockholders  of  an  incorporated  bank, 
after  the  expiration  of  its  charter,  had  made  dividends  of  the 
capital  stock  among  themselves,  so  that  there  were  not  enough 
corporate  funds  left  to  pay  its  debts,  and  a  creditor  brought  suit 
as  for  a  tort  against  one  of  them  who  had  received  his  proportion 
of  the  dividends.  It  was  held  that  he  could  not  maintain  the 
suit  at  law,  but  that  a  court  of  chancery,  where  suit  could  be 
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brought  by  or  in  behalf  of  all  the  creditors  against  al-1  the  stock- 
holders, would  be  the  appropriate  forum.  It  is  very  clear  that 
there  is  no  ground  whatever  for  the  objection  of  multifariousness. 
It  remains  to  consider  another  question  not  raised  on  the  argu- 
ment, viz.,  whether  limitation  from  lapse  of  time,  in  analogy  to 
the  bar  of  the  statute  of  limitations,  can  avail  the  defendants. 
I  am  of  opinion  that  it  cannot.  When  it  is  considered  that  the 
withdrawal  of  part  of  the  capital,  under  pretence  of  a  division 
of  profits  where  there  are  no  profits  to  divide,  is  a  fraud  on  the 
creditors,  it  will  be  seen  at  once  that  a  plea  of  such  limitation 
could  not,  except  under  peculiar  circumstances,  be  successfully 
interposed  to  bar  the  claim  of  creditors  for  relief  against  the 
doers  of  or  participants  in  the  fraud.  The  case  is  very  like  that 
of  a  trustee  secretly  applying  the  trust  property  to  his  own  use. 
He  cannot  thus  protect  himself  against  the  claim  of  his  cestui 
que  trust.  In  Wood  v.  Dummer,  ubi  supra,  this  question  was 
considered  by  Judge  Story,  who  said  that  the  rights  of  the 
plaintiffs  in  that  case  accrued  as  against  the  defendants  within 
six  years ;  for  until  a  refusal  of  payment  by  the  bank,  followed 
by  an  inability  to  pay  on  its  part,  there  was  no  cause  of  proceed- 
ing in  equity  against  the  stockholders;  that  in  cases  not  of 
constructive,  but  of  express  trusts,  so  long  as  they  are  not 
encountered  by  an  adverse  possession  and  denial  of  right,  the 
statute  of#  limitations  does  not  begin  to  run.  He  added  that  he 
should  have  very  great  difficulty  in  allowing  a  bar  of  the  statute 
of  limitations  to  operate  in  a  case  of  this  nature,  unless  where 
the  circumstances  of  negligence  on  the  one  side  and  of  positive 
denial  of  right  on  the  other  were  very  cogent.  In  the  case 
before  me  the  bill  was  filed  June  20th,  1883.  The  complainant 
seeks  to  recover  dividends  declared  on  and  after  January  3d, 
1876.  The  bank  stopped  payment  January  9th,  1883,  and  the 
receiver  was  appointed  the  next  day.  The  defendants  could 
not  avail  themselves  of  the  plea  of  limitation  from  lapse  of  time. 
The  demurrers  will  be  overruled,  with  costs. 
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V. 

John  Halliard  et  al. 

A  suit  was  brought  by  the  receiver  of  au  insolvent  savings  bank  against  per- 
sons who  were  its  managers,  some  of  whom  were  also  its  officers,  to  recover 
from  them  personally  the  amount  of  certain  losses  alleged  to  have  been  sus- 
tained by  the  bank  during  their  term  of  office,  by  reason  of  investments  on  in- 
sufficient security  of  real  estate,  or  on  merely  personal  security  ;  and  through 
negligently  permitting  the  president  to  overdraw  his  account,  and  not  requir- 
ing of  him  bonds  for  the  faithful  performance  of  his  duty  as  president,  and 
through  the  treasurer's  disbursing  the  bank's  moneys  without  due  authority. 
The  bill  further  alleges  that  the  defendants  are  trustees  of  the  depositors,  who 
as  well  as  the  creditors  had  no  knowledge  or  notice  of  the  defendants'  misman- 
agement until  after  the  insolvency  of  the  bank  had  been  announced,  in  1878. 
The  bank  had  a  president,  vice-president,  secretary,  treasurer,  board  of  mana- 
gers, and  a  finance  and  executive  committee,  each  composed  of  three  of  the 
managers. — Held,  on  demurrer, 

(1)  That,  in  the  absence  of  an  allegation  of  cognizance  of  or  complicity  in 
the  irregular  or  unsafe  investments,  the  managers  who  were  not  on  the  com- 
mittees in  charge  of  those  investments,  were  not  personally  liable  therefor. 

(2)  That  they  were  not  responsible  for  illegal  investments  or  overdrafts  by 
the  president  made  more  than  six  years  ago,  and  could  set  up  the  statute  of 
limitations  as  a  bar  thereto. 

(3)  That  they  were  not  liable  for  not  requiring  the  president,  jn  their  dis- 
cretion, to  furnish  bonds  for  the  faithful  discharge  of  his  official  duties. 

(4)  That  a  charge  against  the  treasurer  of  paying  out  the  funds  of  the  bank 
on  investments  before  their  approval  by  the  finance  committee,  based  on  infor- 
mation merely  and  asking  for  discovery  and  relief,  is  too  vague  and  indefinite 
to  require  an  answer  from  him,  and  as  he  alone  is  concerned,  to  require  the 
managers  to  answer  this  charge  renders  the  bill  multifarious. 


Bill  for  relief.     Ou  demurrer. 

Messrs.  Vredenburgh  &  Garretson,  Messrs.  Bentley  &  Harts- 
liorne,  Mr.  W.  M.  Doughoiy,  Mr.  W.  A.  Lewis  aud  Messrs. 
Collins  <&  Corbin,  for  demurrants. 

Mr.  W.  B.  Williams  {in  pro.  pers.)  and  Mr.  John  Linn,  for 
complainant. 
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The  Chancellor. 

This  suit  is  brought  by  the  receiver  of  the  Mechanics  and 
Laborers  Savings  Bank  against  John  Halliard,  John  McBride, 
Hugh  W.  McKay,  Patrick  Reilly,  Henry  Carroll,  ^neas  Fitz- 
])atrick,  Francis  Stovekin,  Charles  W.  Perveil,  James  Keary, 
Sidney  B.  Bevans,  Patrick  Sheeran,  Thomas  C.  O'Callaghan,  John 
McGuigan,  Patrick  Farrelly,  Patrick  Meehau,  Robert  Smyth, 
Adam  J.  Dittmar,  John  Miller,  Jeremiah  C.  Sweeney,  Matthew 
Monks,  George  P.  Brock,  Owen  T.  ^V.  IMcDonald,  James  W. 
Donelan  and  James  J.  Reed,  who  were  managers  of  that  institu- 
tion, to  establisii  and  enforce  the  liability  of  the  defendants  to 
make  good  sundry  losses  which  the  bank  sustained  during  their 
term  of  office  as  managers,  or  to  which  it  will  yet  be  oubjected 
by  reason  of  their  mismanagement  of  its  affairs  and  disregard  of 
the  provisions  of  its  charter  and  of  their  duty  as  managers.  The 
misconduct  charged  is  the  investment  of  some  of  the  money  of 
the  bank  on  insufficient  security  of  real  estate ;  the  investment 
of  other  of  its  funds  on  merely  personal  security;  the  negli- 
gently permitting  the  president,  John  Halliard,  to  withdraw, 
without  proper  security,  and  apply  to  his  own  use,  the  funds  of 
the  bank;  the  neglect  to  require  him  to  give  bond  for  the  faith- 
ful performance  of  his  duty  as  president,  and  the  disregard  of  his 
duty  by  Patrick  Reilly,  as  treasurer,  in  paying  out  moneys  of  the 
bank  without  due  authority  for  so  doing.  The  bank  was  char- 
tered in  1869  (P.  L.  of  1869  2^-  -?^^)  and  began  business  in  that 
year.  It  suspended  on  the  1st  of  November,  1878.  The  re- 
ceiver was  appointed,  under  proceedings  in  insolvency  in  this 
court,  March  7th,  1879.  The  charter  provided  that  the  bank 
should  invest  no  money  in  any  public  stocks  other  than  such  as 
were  created  under  the  laws  of  the  United  States  or  of  this  state,  or 
of  the  state  of  New  York,  or  the  public  stocks  of  Jersey  City  or 
Newark,  authorized  by  the  laws  of  this  state,  or  the  stocks  of  the 
cities  of  New  York  or  Brooklyn,  authorized  by  the  laws  of  the 
state  of  New  York  ;  that  it  should  not  invest  on  bond  and  mort- 
gage, except  the  mortgage  were  of  real  estate  worth  at  least  double 
the  amount  of  the  sum  invested,  above  all  encumbrances,  and  that 
it  should  not  invest  in  the  stock  of  any  incorporated  company 
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M-liatever.  It  also  provided  that  the  president,  vice-president, 
treasurer  and  other  officers  of  the  bank  should  give  such  security 
for  their  fidelity  and  good  conduct  as  the  board  of  managers  might 
fiom  time  to  time  require.  By  the  by-laws  the  officers  were 
declared  to  be  a  president,  vice-president,  secretary  and  treasurer, 
a  finance  committee  and  an  executive  committee  of  three  mem- 
bers each,  together  with  the  president  and  vice-presid-ent,  who 
should  be  ex  officio  members  thereof.  The  by-laws  declared  that 
it  was  the  duty  of  the  finance  committee  to  attend  to  all  applica- 
tions for  loans,  and  that  they  should  meet,  as  occasion  might  re- 
quire, for  the  purpose  of  investing  and  loaning  the  funds,  and 
for  other  purposes  connected  with  their  trusts;  and  that  the 
executive  committee  should  have  the  general  charge  and  govern- 
ment of  the  bank,  and  from  time  to  time  lay  down  rules  not  in- 
consistent with  the  orders  of  the  board  or  the  by-laws,  which 
should  be  binding  until  the  next  meeting  of  the  board,  when,  if 
approved  by  the  board,  they  should  be  of  permanent  obligation 
until  revoked  by  the  board ;  and  that  it  should  be  their  duty  to 
examine*the  books,  accounts  and  securities  of  the  bank,  and  at 
the  regular  meetings  of  the  board  in  May  and  November  in  each 
year,  declare  the  rate  of  interest  to  be  paid  depositors  for  the  pre- 
cef^iing  six  months  and  report  to  the  board,  to  be  confirmed  or  re- 
jected. Many  of  the  defendants  served  on  both  of  those  com- 
mittees from  time  to  time;  some  served  on  only  one  and  some  on 
neither  of  them.  The  official  connection  of  some  of  the  defend- 
ants with  the  bank  terminated  more  than  six  years  before  this 
suit  was  brought.  The  bill  was  filed  April  14th,  1883.  All 
th^  investments  on  real  estate,  and  all  the  alleged  mismanagement 
in  reference  thereto,  occurred  more  than  six  years  before  this  suit 
was  begun.  And  so,  too,  as  to  all  the  loans  on  merely  personal 
security,  with  the  exception  of  two,  one  to  S.  E.  Allen  of  $160, 
and  the  other  to  Charles  M.  Prior  of  $210,  which  were  made  in 
]  878.  The  bill  states  that  the  defendants  negligently  permitted 
Halliard,  the  president,  to  withdraw  and  misapply  part  of  the 
funds,  either  on  his  personal  security  or  without  security  or  evi- 
dence of  debt,  which  resulted  in  the  loss  of  the  money.  All  of 
the  money  taken  by  him  was,  with  the  exception  of  $1,667, 
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which  were  taken  in  1878,  taken  more  than  six  years  before  the 
filing  of  the  bill. 

The  claim  to  relief  is  based  upon  the  theory  that  the  defend- 
ants were  trustees  for  the  depositors  and  creditors  of  the  bank, 
and  the  bill  alleges  that  they  concealed  the  negligence,  violations 
of  duty  and  losses  complained  of  from  the  depositors  and  credit- 
ors, who  remained  ignorant  of  them  until  after  the  suspension 
of  the  bank.  And  again  it  states  that  the  depositors  and  credit- 
ors were  not  aware  of  the  alleged  improper  and  negligent  in- 
vestments and  loaHs  on  real  and  personal  security,  and  are  not 
affected  with  implied  knowledge  thereof,  because  the  managers 
were  not  appointed  or  elected  by  them,  and  were  not  their  agents 
or  representatives,  but  were  simply  their  trustees.  Sixteen  of 
the  twenty-four  defendants,  viz.,  Keary,  Farrelly,  Meehan, 
Reilly,  Murphy,  Smyth,  Kelly,  McKay,  O'Callaghan,  Carroll, 
Monks,  Sheeran,  Miller,  Sweeney,  Donelan  and  McDonald,  have 
filed  general  demurrers  to  the  bill. 

The  charter  made  the  managers  the  corporation.  The  suit  is 
brought  by  the  receiver  in  the  place  of  the  corporation.  For 
damages  for  dereliction  of  duty  of  its  managers  or  ofificers,  suit 
must  be  brought  by  the  corporation,  unless,  as  in  this  case,  it  is 
under  disability,  and  then  the  receiver  must  bring  it.  The 
depositors  or  creditors  cannot  bring  it  except  wh«n  the  corpora- 
tion or  its  receiver  refuses  to  do  so.  Chester  v.  Halliard,  9  Stew. 
Eq.  313 ;  Conway  v.  Halsey,  15  Vr.  4^62 ;  Aokerman  v.  Halsey, 
10  Stew.  Eq.  356. 

Though  such  institutions  as  this  bank,  properly  organized  and 
conducted,  are  quasi  charitable  and  purely  benevolent  institu- 
tions [Hannon  v.  Williams,  7  Stew.  Eq.  S55) — public  trusts  for 
the  benefit  of  depositors  [Stockton  v.  Mech.  &g.  Bank,  5  Stew. 
Eq.  163,  and  as  to  this  bank,  see  section  5  of  its  charter) — the 
relation  of  their  managers  to  the  corporation  does  not  differ  essen- 
tially from  that  of  directors  of  any  other  corporation  to  their 
company.  Hun  v.  Cary,  82  N.  Y.  65.  The  grounds  of  per- 
sonal accountability  are  the  same.  For  any  willful  breach  of 
their  trust  or  misapplication  of  the  corporate  funds,  or  for  any 
gross  neglect  of  or  inattention  to  their  official  duties,  they  are 
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liable ;  but,  as  a  general  rule,  they  are  only  required,  in  the  man- 
agement of  the  aflfairs  of  the  corporation,  to  keep  within  the  limits 
of  its  powers  and  to  exercise  good  faith  and  honesty.  For  a 
mere  error  of  judgment  they  are  not  liable.  Unless  there  has 
been  some  violation  of  the  charter  or  other  law  or  judicial  order 
or  direction,  or  there  is  shown  to  be  a  want  of  good  faith  or  a 
willful  abuse  of  discretion,  or  negligence,  there  will  be  no  liability. 
In  other  words,  they  are  bound  to  observe  the  requirements  of 
law,  and  in  the  management  of  the  affairs  of  the  corporation  to 
use  such  reasonable  diligence  and  prudence  as  men  usually  exer- 
cise in  the  management  of  their  own  affairs  of  a  similar  nature. 
See  Ackerman  v.  Halsey,  ubi  supra.  Tried  by  these  rules  it  is 
obvious,  in  the  outset,  that  the  defendants  in  this  case  cannot, 
merely  on  the  ground  that  they  were  managers,  be  held  indis- 
criminately liable  for  all  the  breaches  of  duty  charged  in  the 
bill.  By  the  by-laws  the  duty  of  making  investments  was  de- 
volved upon  the  finance  committee,  and  the  general  charge  and 
management  of  the  affairs  of  the  corporation  upon  the  executive 
committee,  and  it  was  made  the  duty  of  the  latter  committee  to 
examine  the  books,  accounts  and  securities  of  the  bank.  Those 
of  the  managers  who  were  not  members  of  the  finance  committee 
at  the  time  of  the  making  of  any  unauthorized  investment  by 
which  a  loss  has  been  or  will  be  occasioned  to  the  bank,  cannot 
be  held  liable  for  such  loss  merely  on  the  ground  that  they  were 
managers.  And  managers  who  were  not  members  of  the  execu- 
tive committee  cannot  be  chargeable,  merely  because  they  were 
managers,  with  loss  occasioned  through  the  neglect  of  duty  on 
the  part  of  the  members  of  that  committee.  And  so,  too,  any 
member  of  either  of  those  committees  who  was  not  present  at  the 
doing  of  any  reprehensible  act  by  the  committee  would  not  be 
liable  for  the  consequences  of  it  if  he  were  ignorant  of  the  inten- 
tion to  do  the  act.  Joint  Stock  Discount  Co.  v.  Brown,  L.  JR. 
{8  Eq.)  381;  Land  Credit  Co.  v.  Fermoy,  L.  B.  {6  Ch.  App.) 
763 ;  Ashhurst  v.  Mason,  L.  R.  {20  Eq.)  225,  and  Cargill  v. 
Bmner,  L.  B.  {10  Ch.  Div.)  502. 

It  is  important  to  consider,  in  this  connection,  what  the  expecta- 
tion of  the  legislature  was  as  to  the  manner  in  which  the  business 
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would  be  conducted.  There  were  to  be  fifteen  managers,  and 
they  were  not  required  by  the  charter  to  meet  more  than  twice 
in  each  year,  in  June  and  December ;  whether  they  should  meet 
oftener  or  not  was  left  to  the  judgment  of  a  majority  of  them, 
and  any  five  of  them,  the  president  or  vice-president  being  one, 
were  to  constitute  a  quorum.  Charter  §  3.  The  legislature 
evidently  contemplated  the  transaction  of  the  business  of  the 
corporation  by  means  of  its  committees  and  officers,  as  is  done  in 
the  case  of  other  similar  corporations,  and  that  there  would  be 
even  less  intervention  therein  by  the  managers  at  large  than  is 
usual  in  many  of  those  corporations,  and  consequently  that  the 
committees  and  officers  would  have  comparatively  more  power. 
It  could  not  have  intended  to  impose  responsibility  on  the  mana- 
gers at  large  for  the  actions  of  the  committees,  whether  they 
were  cognizant  of  them  or  not.  It  could  not  have  intended  to 
make  the  managers  at  large  guarantors  for  the  committees.  It 
is  worthy  of  remark  that  there  is  no  charge  of  fraud  nor  even  of 
gross  negligence  in  the  bill. 

But  if  it  be  conceded  that  there  was  responsibility  on  the  part 
of  the  managers  at  large  for  the  acts  of  the  committees,  inas- 
much as  the  relation  of  the  managers  of  this  bank  to  the  corpora- 
tion was  the  same  as  that  of  directors  of  other  corporations,  they, 
like  the  latter,  were  liable  to  be  prosecuted  at  law  for  their  mis- 
conduct towards  the  bank.  And  as  they  would  there  have  been 
entitled  to  the  benefit  of  the  statute  of  limitations,  they  will  be 
so  here  also.  The  plea  of  the  statute  of  limitations  is  a  good 
defence  to  a  suit  in  equity  by  a  corporation  against  its  directors 
for  their  misconduct  in  the  management  of  its  affairs.  Sp&'ing'g 
Appeal,  71  Pa.  St.  11.  To  exempt  a  trust  from  the  bar  of  the 
statute  it  must  be  a  direct  trust  and  of  the  kind  belonging  ex- 
clusively to  the  jurisdiction  of  a  court  of  equity.  Angell  on 
Lim.  §  166 ;  Marsh  v.  Oliver,  1  McCart.  259;  McClane  v. 
Shepherd,  6  G.  E.  Gr.  76  ;  Partridge  v.  Wells,  3  Stew.  Eq.  176. 
It  follows  that  there  can  be  no  recovery  for  the  losses  oc- 
casioned by  investments  upon  security  of  real  estate  men- 
tioned in  the  bill,  for  they  were  all  made  more  than  six  years 
before  the  filing  of  the  bill.     And   so,  too,  as  to  the  release 
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of  which  complaint  is  made,  by  which  it  is  said  a  security- 
was  reduced  to  the  detriment  of  the  investment.  It  was  given 
more  than  six  years  before  this  suit  was  begun.  Of  the  unau- 
thorized loans  on  merely  personal  security  all  except  two,  one  for 
§160  to  Allen,  and  the  other  for  $210  to  Prior,  were,  as  before 
stated,  made  more  than  six  years  before  the  filing  of  the  bill.  It 
is  alleged  in  the  bill  that  the  managers  concealed  their  violations 
of  duty,  negligence  and  losses  from  the  depositors  and  creditors, 
who  remained  ignorant  of  them,  and  the  bill  claims  that  the 
depositors  and  creditors  are  not  to  be  held  bound  by  the  knowl- 
edge of  them  which  the  managers  had.  It  is  not  stated  how  the 
concealment  was  made,  not  even  in  general  terms  that  it  was 
fraudulent.  But  apart  from  that,  it  is  not  alleged  that  there  was 
any  concealment  from  the  corporation  to  which,  and  not  to  the 
depositors  and  creditors,  the  managers  owed  their  duty  as  agents. 
In  Chester  v.  Halliard,  9  Stew.  Eq.  313,  it  was  said  that  the 
depositors  were  but  creditors  of  this  corporation,  and  that  its 
money  squandered  or  lost  by  its  officers  is  not  the  money  of  the 
depositors  but  is  its  money.  See,  also.  People  v.  Mechanics  Sav. 
Inst.,  92  K  Y.  7,  and  Conway  v.  Halsey,  15  Vr.  1^62.  For 
aught  that  is  alleged  or  appears,  and  as  was  probably  the  case, 
the  transactions  complained  of  all  fully  appeared  on  the  books 
of  the  institution.  The  charter  provided  that  the  office  or  place 
of  business  should  be  in  Jersey  City,  and  that  the  books  should 
be  at  all  times  open  to  the  inspection  and  examination  of  such 
persons  as  the  legislature  might  from  time  to  time  delegate. 

The  bill  complains  that  Halliard,  the  president,  "borrowed  or 
withdrew  of  the  funds  of  the  bank  without  other  security  than 
his  note,  check  or  bond,"  at  various  times,  from  1872  to  1878, 
l)oth  inclusive,  certain  sums  of  money,  amounting  altogether  to 
$12,392.88,  all  of  which,  except  $1,667  alleged  to  have  been 
borrowed  or  withdrawn  in  1878,  were  taken  more  than  six  years 
before  the  filing  of  the  bill.  It  also  states  that  in  1 872  (over  ten 
years  before  this  suit  was  brought)  he  withdrew  and  applied  to 
his  own  use  $20,000  of  the  funds  of  the  bank,  and  that  that 
misappropriation  became  known  to  the  managers  of  the  next  and 
succeeding  years ;  that  in  1877  he  assigned  a  bond  and  mortgage 
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for  $10,000  to  the  bank,  in  partial  payment  of  or  as  security  for 
the  $20,000 ;  that  the  mortgage  is  in  suit  but  the  mortgagor  is 
defending  the  suit ;  that  the  property  is  an  insufficient  security 
for  the  mortgage  debt,  and  that  Halliard  is  insolvent,  and  it 
claims  that  hence  the  bank  will,  because  no  official  bond  was 
taken  from  him,  sustain  a  large  loss  by  reason  of  those  with- 
drawals or  loans,  and  that  the  loss  is  chargeable  to  the  managers 
and  the  person,  Patrick  Reilly,  who  was  treasurer  at  the  time  of 
the  loans  or  withdrawals.  The  president  was  elected  yearly. 
Halliard  was  first  elected  in  1870,  and  held  the  office  from  that 
time  until  the  failure  of  the  bank,  and  no  official  bond  was  ever 
required  from  or  given  by  him.  The  statements  of  the  bill  are 
not  sufficient  to  charge  the  defendants  with  liability  in  respect  to 
the  moneys  alleged  to  have  been  withdrawn  or  borrowed  by 
Halliard.  There  is  the  general  statement  that  they  violated  their 
duty  by  negligently  permitting  him  to  withdraw  and  misapply 
part  of  the  funds  of  the  bank,  either  on  his  personal  security 
alone  or  without  giving  any  security  or  even  evidence  of  the 
debt;  but  it  appears  by  the  bill  that  the  $20,000  taken  in  1872 
were  taken  without  the  knowledge  of  those  who  were  the  man- 
agers at  the  time.  And  all  claim  on  account  of  that  money 
would  be  barred  by  the  statute  of  limitations.  There  is  another 
statement  in  the  bill  that  Halliard  borrowed  or  withdrew  from 
the  bank  certain  sums  of  money,  in  all  amounting  to  $12,392.88, 
in  1872,  1874,  1876  and  1878,  without  other  security  than  his 
note,  check  or  bond.  But  it  is  not  charged  that  the  managers 
were  guilty  of  negligence  or  of  any  misconduct  in  relation 
thereto.  Nor  does  it  appear  but  that  he  took  the  money  without 
their  knowledge  or  the  knowledge  of  any  of  them.  It  may 
be  added  that  all  the  claim  in  respect  to  those  moneys,  except 
$1,667  taken  in  February,  1878,  would  be  barred  by  the 
statute  of  limitations.  Nor  can  it  be  successfully  urged  that  the 
managers  are  liable  because  they  omitted  to  take  security  from 
Halliard  as  president,  for  his  fidelity  and  good  conduct  in  office. 
The  provision  in  the  charter  for  giving  bond  by  the  officers  of 
the  bank  is  that  the  managers  shall  have  power  to  choose  a  presi- 
dent, vice-president,  and  such    other   officers   as   to   them  shall 


11  Stew.]  MAY  TERM,  1884.  381 

Williams  v.  Halliard. 

appear  necessary,  which  officers  so  chosen  shall  continue  in  office 
for  one  year,  and  until  others  are  chosen  in  their  stead,  and  all 
officers  so  chosen  shall  give  such  security  for  their  fidelity  and 
good  conduct  as  the  board  of  managers  may  from  time  to  time 
require.  P.  L.  1869  p.  178  §  3.  The  charter  leaves  it  to  the 
discretion  of  the  board  to  require  security  or  not.  While  the 
omission  to  require  it  of  the  treasurer  would  be  exceedingly  rep- 
rehensible, if  not  absolutely  indefensible,  in  the  case  of  some 
other  officers,  it  could  not  justly  be  in  anywise  regarded  as  an 
abuse  of  discretion.  It  is  not  usual  to  require  security  for  good 
conduct  of  the  president  or  vice-president  of  a  bank.  They  are 
selected  on  the  ground  of  the  possession  of  qualifications  (the 
foremost  of  which  is  integrity)  which  render  such  a  guaranty  of 
fidelity  and  good  conduct  unnecessary,  and  fit  them  to  protect  the 
interests  of  the  institution  over  which  they  are  set.  No  charge 
is  made  in  this  bill  against  the  managers  on  the  ground  that  in 
electing  Halliard  president  they  affiarded  an  opportunity  to  a 
person  known  to  them  to  be  unworthy  of  confidence  to  despoil 
the  bank  of  its  funds,  but  the  charge  is  of  dereliction  of  duty  in 
not  requiring  him  to  give  security  for  fidelity  and  good  conduct 
as  president.  It  may  be  added  that  the  general  charge  and  gov- 
ernment of  thebank  were  by  the  by-laws  delegated  to  the  executive 
committee,  and  the  managers  not  on  that  committee  are  not 
accountable  for  an  error  of  judgment  unknown  to  them,  if  any 
there  was  on  the  part  of  that  comimittee  in  not  requiring  such 
security  from  the  president. 

The  provisions  and  restrictions  of  the  charter  in  respect 
to  investments  must  be  regarded  as  clear  evidence  of  the 
design  of  the  legislature  to  prohibit  the  investment  of  the 
funds  of  the  bank  on  personal  security  merely,  and  espe- 
cially without  any  security  at  all.  This  intention  is  all  the 
more  manifest  when  the  nature  of  the  institution  is  consid- 
ered— that  it  was  a  savings  bank,  designed  to  benefit  the  public 
by  acting  as  the  custodian  of  the  savings  of  persons  of  small 
means  to  invest  them  safely  for  the  advantage  of  the  depositors. 
The  loans  made  on  personal  security  alone  were  therefore 
unauthorized,  and  in   violation  of  the  duty  of  the  managers. 
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But  it  does  not  appear  by  whom  the  loans  ou  personal  security, 
merely,  were  made.  It  was  the  duty  of  the  finance  committee 
to  make  investments.  If  the  loans  to  Allen  and  Prior  were 
made  by  that  committee,  its  members  who  authorized  them 
would  be  responsible  for  the  loss  occasioned  thereby.  The 
liability  for  the  other  loans  is  barred  by  the  statute  of  limitations. 
But  the  other  managers,  not  ou  that  committee,  would  not  be 
liable,  on  the  statements  of  the  bill,  for  those  two  loans;  for 
though  it  is  alleged  that  from  the  beginning  of  the  investments 
the  managers  adopted  the  plan  of  loaning  savings  deposits  upon 
the  security  of  promissory  notes  of  borrowers,  it  does  not  appear 
that  the  loans  to  Allen  and  Prior  were  made  in  pursuance  of 
any  direction  or  regulation  or  custom  for  which  the  managers  at 
large  were  responsible,  nor  but  that  they  were  made  as  other 
loans  were,  by  the  persons  who,  under  the  by-laws,  were 
charged  with  the  duty  of  making  the  investments — the  finance 
committee — and  on  their  responsibility  alone,  and  without  the 
knowledge  of  the  other  managers.  The  charge  of  liability  for 
the  loans  on  personal  security  is  insufficient.  To  charge  those 
of  the  managers  who  were  not  members  of  the  finance  committee 
with  responsibility  for  these  loans,  there  must  be  something  more 
than  merely  the  relation  existing  between  them — that  of  board 
of  managers  and  committee.  The  statements  on  which  it  is 
sought  to  charge  them  must  be  sufficient  in  character,  and  must 
possess  reasonable  certainty. 

The  bill  contains  a  charge  against  the  treasurer,  Patrick  Reilly, 
but  it  is  on  information,  and  is  entirely  too  vague  and  indefinite 
to  require  an  answer.  The  statement  is  that  he  was  specially 
intrusted  with  the  custody  of  the  funds,  and  was  bound  to  pay 
them  out  only  on  depositors'  drafts  duly  made,  or  for  proper 
expenditures,  and,  in  case  of  money  invested,  only  after  the 
investment  had  been  submitted  to  and  approved  by  the  finance 
committee ;  that  if  he  paid  out  the  funds  for  investments  with- 
out this  approval,  he  did  so  in  violation  of  his  trust,  and  became 
thereby  responsible  for  any  ensuing  loss ;  that  the  complainant 
is  informed  and  charges  that  such  payments  and  such  loss  took 
place  in  some  instances  (referring  to  the  investments  complained 
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of  and  the  withdrawal  of  money  by  or  loans  to  Halliard)  men- 
tioned in  the  bill,  but  which  of  them  he  is  unable  to  specify 
until  proofs  are  taken  in  the  cause.  This  statement,  if  such  it 
may  be  called,  is  too  vague  and  uncertain  to  warrant  the  court 
in  requiring  Reilly  to  answer  it.  The  complainant  alleges  that 
he  is  informed  (the  statement  is  not  even  accompanied  by  the 
allegation  that  he  believes  the  information  is  true)  that  such 
payments  and  such  loss  took  place  in  some  instances,  but  which 
he  cannot  specify.  This  statement  is  insufficient.  See  Wigram 
on  Discovery  77.  In  East  India  Company  v.  Henchman,  1  Ves., 
Jr.,  287,  where  the  bill  charged  the  defendant,  in  a  very  vague 
manner,  with  making  profits  in  fraud  of  his  engagements  with 
his  employers,  and  prayed  an  account  of  those  profits,  a  demurrer 
was  allowed  on  the  ground  of  the  vagueness  and  uncertainty  of 
the  charges.  In  that  case  there  were  circumstances  stated  and  a 
general  charge  made.  Here  there  is  nothing  but  a  general  and 
vague  charge  on  information,  lacking  every  element  which  is 
requisite  to  certainty  in  pleading. 

The  bill  seeks,  on  this  head,  discovery  and  relief  against 
Reilly  for  dereliction  of  duty  as  treasurer.  Obviously  that  is  a 
matter  in  which  he  alone  is  concerned,  and  in  which  the  other 
defendants  have  no  interest,  and  as  to  which  they  ought  not  to 
be  called  upon  to  answer.     This  makes  the  bill  multifarious. 

The  result  of  the  views  hereinbefore  expressed  as  to  the 
liability  of  the  defendants  is  that  the  claim  for  relief  on  the 
ground  of  the  alleged  misconduct  in  regard  to  the  loans  upon 
real  estate  security  is  barred  by  the  statute  of  limitations,  and  so, 
too,  as  to  the  claim  for  relief  on  the  ground  of  misconduct 
in  making  loans  on  merely  personal  security,  except  as  to  the 
loans  to  Allen  (of  $160)  and  Prior  (of  $210);  and  that  as  to 
those,  the  charge  is  insufficient.  As  to  the  relief  sought  on  the 
ground  of  Halliard's  withdrawal  and  misapplication  of  funds, 
all  the  items  except  that  of  1878 — $1,667 — are  barred  by  the 
statute  of  limitations.  The  defendants  Fitzpatrick,  Stovekiu, 
Perveil,  Keary,  Bevans,  McGuigau  and  Farrelly  were  not  man- 
agers in  1878,  and  though  Meehan  was,  his  term  did  not  begin 
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until  after  the  withdrawal  of  that  money.  But  as  to  that  item, 
the  statements  of  the  bill  are  not  sufficient  to  fix  liability.  The 
demurrers  will  be  allowed. 


"William  W.  Conover 

V. 

Henry  Beckett  et  al. 

In  1864,  a  father  caused  foreclosure  proceedings  to  be  instituted  against  him- 
self and  at  his  own  expense,  and  the  premises  at  the  sale  thereunder  were 
bought  by  his  son.  In  1872,  the  son's  creditors  attached  his  interest  therein, 
as  a  non-resident  debtor,  and  the  son  entered  an  appearance  to  tlie  attachment, 
whereupon  the  applying  creditors  proceeded  to  obtain  judgments  on  their 
claims,  and  on  those  judgments  issued  executions  under  which  the  son's 
interest  in  the  premises  was  sold  to  complainant  in  1874. — Held,  that  the 
father  would  not  be  permitted  to  enforce  a  secret  trust  in  the  son  in  his  behalf 
as  to  the  property,  and  that  his  grantee,  under  a  deed  (made  a  month  after  the 
attachment  had  issned)  stands  in  no  better  position. 


Bill  for  relief  and  cross-bill.     On  final  hearing  on  pleadings 
and  proofs. 

Mr.  F.  P.  McDermoU  and  Mr.  C.  Haight,  for  Conover. 

Mr,  R.  Wayne  Parker  and  Mr.  0.  Parker,  for  the  executors 
of  R.  M.  Blatchford,  deceased,  and  for  S.  Blatchford. 

The  Chancellor. 

On  July  27th,  1852,  the  executors  of  Thomas  Hoff,  deceased 
conveyed  to  Isaac  S.  Lloyd,  a  tract  of  land  in  Monmouth  county, 
containing  about  one  hundred  and  forty  acres.  Lloyd  gave  them 
a  mortgage  of  the  same  date  for  $4,000  upon  the  property  so  con- 
veyed. This  mortgage  they  assigned  April  6th,  1857,  to  John  W. 
Herbert.     September  9th,  1852,  Lloyd  conveyed  the  property, 
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with  other  land,  to  the  Florence  and  Keyport  Company,  which  con- 
veyed the  properties  back  again  to  him  April  4th,  1857.  After 
they  were  so  reconveyed,  and  on  the  30th  of  May,  1857,  he  gave^ 
mortgage  on  the  Hoff  property  to  his  son,  Thomas  Lloyd,  for 
$5,000,  which  was  assigned  by  the  latter  on  the  same  day  to  Henry 
Beckett.  On  the  same  day  he  gave  another  mortgage  to  Thomas 
Lloyd  on  the  same  and  other  property  for  $5,000,  which  was 
assigned  to  William  J.  Quiulan  on  the  14th  of  July  following. 
On  the  18th  of  August,  1857,  he  gave  another  mortgage  upon 
the  Hoff  property  to  Thomas  Lloyd  for  $5,000,  which  on  the 
same  day  was  assigned  to  Henry  Beckett.  On  the  16th  of  April, 
1858,  he  gave  another  mortgage  to  Thomas  Lloyd  on  the  Hoff 
property  and  other  premises  for  $10,000.  On  June  5th,  1860, 
Herbert  began  a  suit  in  this  court  for  the  foreclosure  of  his  mort- 
gage, to  which  Isaac  S.  Lloyd,  and  Thomas  Lloyd,  and  Austin 
Reid,  and  David  S.  Craig  (as  surviving  partners),  judgment 
creditors  of  Isaac  S.  Lloyd,  were  the  parties  defendant.  On  the 
12th  of  January,  1861,  a  final  decree  was  entered  in  the  cause, 
directing  the  sale  of  the  property  to  pay  Herbert  $3,172.38, 
with  interest  and  costs,  and  to  Reed  and  Craig  $1,015.33,  with 
interest.  Under  an  execution  issued  on  that  decree,  the  property 
was  struck  off  and  sold,  by  the  sheriff  of  Monmouth  county,  to 
Joseph  Lloyd,  on  the  1st  of  June,  1864,  and  on  the  20th  of  that 
month  it  was  conveyed  by  the  sheriff  to  him  by  deed  of  that  date. 
On  the  10th  of  April,  1872,  Asher  Holmes  issued  an  attachment 
for  $406.11  out  of  the  Monmouth  county  circuit  court,  against 
Joseph  Lloyd  as  a  non-resident  debtor,  under  which  the  sheriff  of 
that  county,  on  the  18th  of  the  same  month,  attached  the  Hoff  prop- 
erty as  the  property  of  the  defendant  in  the  attachment.  Under 
the  attachment,  John  E.  Vanderveer,  John  S.  Applegate,  executor, 
Obadiah  Holmes,  and  Henry  S.  Little,  and  Augustus,  Charles 
C.  and  Philip  B.  Marsh,  together  constituting  the  firm  of  A. 
Marsh  &  Co.,  applied  as  creditors  of  the  defendant.  At  the  term 
of  January,  1873,  the  auditor  appointed  in  the  cause  having 
reported,  judgment  final  by  default  was  entered  in  favor  of  the 
plaintiff  and  the  applying  creditors ;  the  auditor  having  reported 
in  favor  of  the  claims  of  all  of  them.  Subsequently,  at  the  same 
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term,  the  judgment  was  opened  on  application  of  the  defendant 
in  the  attachment,  on  his  entering  his  appearance,  and  the  pro- 
ceedings were  set  aside,  saving  (he  gave  no  bond)  all  liens  created 
by  statute.  On  the  29th  of  January,  1874,  judgment  final  was 
entered  in  favor  of  Vanderveer  for  $609.71,  and  on  the  next 
day  final  judgments  were  entered  for  the  plaintiff  for  $100.98, 
for  Applegate,  executor,  for  $223.37,  and  for  A.  Marsh  &  Co. 
for  $103.10.  Writs  oi  fieri  facias  de  bonis  et  terris  were  issued 
on  the  several  judgments  as  follows :  On  the  judgment  in  favor  of 
Applegate,  executor,  February  20th,  1874;  on  A.  Marsh  &  Co.'s 
judgment,  March  24th,  1874,  and  on  Holmes's  and  Vanderveer's 
judgments,  March  27th,  1874.  The  executions  commanded  the 
sheriff,  for  want  of  goods,  to  make  the  money  out  of  the  lands, 
tenements,  hereditaments  and  real  estate  whereof  Joseph  Lloyd 
was  seized  at  a  specified  time  or  at  any  time  afterwards.  Apple- 
gate's  specified  the  10th  of  April,  1872  (the  date  of  issuing  the 
attachment) ;  A.  Marsh  &  Co.'s  January  30th,  the  date  of  enter- 
ing the  judgment  in  that  case;  Holmes's  and  Vanderveer's  the 
27th  of  March,  1874,  the  date  of  the  issuing  of  those  executions. 
Under  each  of  those  executions  a  levy  was  made  on  the  Hoff 
property.  Under  them  the  sheriff  sold  the  property  to  the  com- 
plainant, William  W.  Conover,  on  the  21st  of  November,  1874, 
for  $1,500,  which  were  paid  by  him  accordingly,  and  the  sheriff 
conveyed  the  premises  to  him  by  deed  dated  December  9th,  1874. 
Out  of  the  $1,500  the  sheriff  paid  all  the  executions,  and  there 
was  left  a  surplus  of  $369.19,  for  which  Joseph  Lloyd,  on  the 
20th  of  April,  1875,  gave  an  order  on  the  sheriff  to  Henry  S. 
Little  (he  was  one  of  the  applying  creditors),  and  it  was  paid  to 
him  accordingly.  On  the  23d  of  May,  1872,  over  a  month  after 
the  service  of  the  attachment,  Joseph  Lloyd  conveyed  the  prop- 
erty to  Richard  M.  Blatchford,  of  the  city  of  New  York,  by 
deed  in  fee,  but,  as  alleged,  as  collateral  security  for  money  lent 
and  money  to  be  advanced  by  him  to  Isaac  S.  Lloyd,  who  was 
the  father  of  Joseph.  On  the  same  day,  as  security  for  those 
loans,  Joseph  Lloyd  gave  to  Mr.  Blatchford  a  mortgage  for  $10,- 
000  on  real  estate  in  the  city  of  Elizabeth.  On  the  bond  the 
payment  of  which  this  mortgage  was  given  to  secure,  there  was 
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an  eudorsement  signed  by  Isaac  S.  Lloyd,  guaranteeing  the  pay- 
ment thereof.  Of  the  $10,000,  $8,000  were  advanced  on  that 
day  and  the  balance  September  11th,  1872L  Other  loans  were 
made  by  Mr.  Blatchford  to  Isaac  S.  Lloyd,  for  which  three  other 
mortgages  were  given  to  him  by  Joseph  Lloyd  on  property  in 
Elizabeth.  One  was  given  on  January  9th,  1873,  for  $5,000; 
another,  June  7th,  1873,  for  $1,500,  and  the  third,  September 
10th,  1873,  for  $3,500.  Mr.  Blatchford  held  also,  as  collateral 
security,  the  conveyance  of  a  lot  of  land  in  Florence,  in  Burling- 
ton county  in  this  state.  On  none  of  the  mortgages  was  any- 
thing realized,  and  from  the  Florence  property  Mr.  Blatchford's 
executors  got  only  $1,000.  Isaac  S.  Lloyd  appears  to  have  been 
indebted,  on  account  of  the  loans,  to  Mr.  Blatchford,  in  his  life- 
time, in  the  sum  of  $23,450,  on  which  nothing  has  been  paid 
but  the  $1,000  received  from  the  Florence  property.  For  the 
balance  the  estate  has  no  security  except  the  conveyance  of  the 
Hoff  property,  its  right  to  which  is  denied  in  this  suit,  part  of 
the  object  whereof  is  to  obtain  a  decree  of  this  court  declaring 
the  deed  from  Joseph  Lloyd  to  Mr.  Blatchford  for  it  null  and 
void.  On  the  5th  of  May,  1877,  Conover,  who  had  then  held 
the  title  to  the  property  under  the  sheriff's  deed  to  him  for  over 
two  years,  filed  his  bill  in  this  cause  for  a  decree  to  compel  Isaac 
S.  Lloyd  to  cancel  the  Beckett  mortgages,  which  the  bill  states 
were  assigned  to  and  are  held  by  him,  and  to  compel  Quinlan 
and  Thomas  Lloyd  to  cancel  their  mortgages  or  to  redeem  the 
property  by  paying  the  $3,600  for  which  Joseph  Lloyd  bought 
it  at  the  foreclosure  sale,  with  interest,  and  declaring  the  deed  to 
Blatchford  null  and  void,  because  it  was  given  subsequently  to 
the  issuing  of  the  attachment. 

Isaac  S.  Lloyd,  by  his  answer,  alleges  that  the  foreclosure 
proceedings  upon  the  Herbert  mortgage  were  begun  by  Herbert 
at  his  (Lloyd's)  request  and  expense  and  for  his  sole  benefit,  in 
order  that  Lloyd  might  remedy  any  defect  in  his  title  to  the 
property  which  might  have  been  occasioned  by  the  conveyance 
to  the  Florence  and  Key  port  company  (of  the  stock  of  which  he 
says  he  held  a  large  amount)  and  the  reconveyance  of  the  prop- 
erty by  it  to  him.     He  also  states  that  at  the  foreclosure  sale 
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the  property  was  bought  in  and  the  deed  taken  by  his  son 
Joseph  merely  in  trust  for  him ;  that  he  paid  the  purchase- 
money  and  that  Joseph  held  the  premises  simply  as  trustee  for 
him  and  had  no  personal  interest  in  them;  that  from  1865  to 
1873  he,  Isaac  S.  Lloyd,  was  for  the  greater  part  of  the  time 
traveling  in  Eurojje  for  the  benefit  of  his  health,  which  was  then 
and  had  been  failing  and  in  a  precarious  state,  by  reason  whereof 
he  was  rendered  unfit  and  unable  to  exercise  the  proper  care  over 
the  property,  and  he  therefore  deemed  it  advisable  to  give  his 
son  Joseph  the  care  and  oversight  thereof,  which  he  did  by  so 
making  him  trustee ;  that  Joseph  exercised  no  control,  or  if  any, 
but  very  little,  over  the  premises,  either  while  acting  as  trustee 
or  before  or  since  that  time,  and  that  the  authority  he  may  have 
exercised  over  them  was  expressly  delegated  by  him.  He  also 
says  that  the  mortgages  given  by  him  on  the  property  prior 
to  the  foreclosure  sale,  and  which  the  complainant  seeks  to 
cancel,  were  paid  by  him,  arid  that  until  the  property  was 
conveyed  to  Richard  M.  Blatchford  he  himself  held  them  uncan- 
celed, and  that  since  this  suit  was  begun  he  found  them  and 
handed  them  over  to  Mr.  Blatchford 's  executors.  He  also  states 
that  at  the  time  of  the  issuing  of  the  attachment  Joseph  Lloyd 
was  a  resident  of  Elizabeth  ;  that  the  judgments  in  the  attach- 
ment were  personal  ones ;  that  they  were  not  recovered  until 
long  after  the  deed  to  Blatchford  was  given,  and  that  the  levies 
on  the  executions  thereunder  were  merely  on  Joseph  Lloyd's 
interest  in  the  property,  and  subject  to  prior  liens  and  encum- 
brances ;  that  Joseph  had  no  interest  in  it,  and  if  he  had,  it  was 
subject  to  the  conveyance  to  Mr.  Blatchford. 

The  answer  of  the  executors  of  Mr.  Blatchford  and  Samuel 
Blatchford,  his  heir-at-law,  alleges  that  the  title  of  Joseph  Lloyd 
was  merely  a  naked  legal  one  ;  that  the  attachment  was  invalid ; 
that  the  judgments  therein  were  merely  personal;  that  if  the 
attachment  created  any  lien  on  the  property,  it  was  only  on  the 
mere  naked  legal  title  of  Joseph  Lloyd,  and  that  if  the  judg- 
ments created  any,  it  was  subject  to  the  conveyance  to  Mr. 
Blatchford. 

Those  defendants  also  filed  a  cross-bill,  setting  up  the  same 
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matters,  and  chargiug  that  the  attachment  was  a  fraudulent  de- 
vice to  get  judgments  against  Joseph  Lloyd,  and  that  Conover 
knew,  when  he  bought  the  property,  that  Joseph  Lloyd  was  a 
resident  of  this  state,  from  the  beginning  to  the  end  of  the  pro- 
ceedings in  attachment,  and  that  he,  Conover,  could  get  no  title 
under  the  sale  if  Joseph  Lloyd  had  none  when  the  judgments 
were  entered.  They  also  state  that  notliiug  was  known  by  those 
claiming  under  the  deed  to  Richard  M.  Blatchford  of  the  issuing 
of  the  attachment,  or  any  proceedings  thereunder,  until  the  filing 
of  the  original  bill.  The  cross-bill  prays  that  the  deed  to  Cono- 
ver may  be  set  aside  and  annulled  as  invalid  if  not  fraudulent, 
as  against  the  Blatchford  title. 

The  contest  is,  it  will  have  been  seen,  between  the  claimants 
under  the  deeds  to  Blatchford  and  Conover,  respectively,  as  to 
the  validity  of  their  respective  titles  to  the  HoflP  property.  That 
the  attachment  was  issued  bona  fide,  there  is  uo  room  to  doubt. 
Nor  is  there  any  reason  to  question  that  the  proceedings  there- 
under were  all  in  good  faith,  and  an  honest  effort  of  creditors  to 
obtain  satisfaction  of  their  debts  out  of  the  property  of  a  debtor, 
who,  though  he  might  have  been  domiciled  here,  did  not,  ia 
fact,  reside  here  when  the  attachment  was  issued.  From  the 
fall  of  1871  to  May,  1872  (the  attachment  was  issued  April 
10th,  1872),  Joseph  Lloyd  lived  in  the  city  of  New  York.  In 
his  affidavit  on  which  he  moved  to  open  the  judgment,  he  says 
he  was,  when  the  writ  was  issued,  temporarily  residing  in  New 
York  with  his  family.  None  of  his  family  was  in  this  state. 
He  had  no  household  or  establishment  here.  His  house  in 
which  he  resided,  when  living  here,  was  in  the  occupation  of  a 
tenant.  There  was  no  place  here  where,  nor  any  person  in  this 
state  on  whom,  service  of  process  could  be  made  for  him.  He 
was,  therefore,  liable  to  be  sued  by  attachment.  Stout  v.  Leon- 
ard, 8  Vr.  4,92;  Weber  v.  Weitling,  3  G.  E.  Gr.  Ul-  Indeed, 
he  does  not  appear  to  have  made  any  attempt  to  set  aside  the 
attachment,  nor  to  have  questioned  its  validity.  The  only  ques- 
tion he  raised  was  as  to  the  validity  of  the  claims  made  against 
him.  The  attachment  became  a  lien  on  the  property  from  the 
time  when  it  was  issued,  and  no  conveyance  of  the  property  by  the 
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defendant  in  attachment  made  thereafter,  was  valid  as  against 
that  lien.  The  statute  provides  that  it  shall  not  be  lawful  for 
any  person  against  whom  any  attachment  shall  issue,  after 
issuing  the  same,  to  give,  grant,  bargain,  sell,  alien  or  in  any- 
wise convey  any  lands,  tenements,  hereditaments  or  real  estate 
lying  in  any  county  into  which  such  writ  shall  have  been  issued, 
or  any  interest  therein  of  which  he  may  be  seized,  or  which  he 
may  be  possessed  of  or  entitled  unto  at  the  time  of  issuing  such 
writ  ]  and  that  the  writ  shall,  immediately  on  the  issuing  thereof, 
become  and  remain  a  lien  on  those  lands,  tenements,  heredita- 
ments and  real  estate,  as  against  the  defendant  and  all  persons 
claiming  from  or  under  him  by  virtue  of  any  such  conveyance, 
until  the  plaintiflF  and  such  of  the  creditors  of  the  defendant  as 
shall  apply  under  the  attachment,  shall  be  satisfied  their  just 
debts,  or  until  judgment  shall  be  rendered  against  the  plaintiff 
and  creditors  under  the  attachment,  or  the  attachment  be  dis- 
continued ;  and  that  all  conveyances  made  by  the  defendant, 
pending  the  said  attachment,  shall  be  void  against  the  plaintiff 
in  attachment  and  the  creditors  who  shall  become  parties  thereto. 
Nor  did  his  entry  of  his  appearance  in  the  suit  without  giving 
bond,  remove  the  lien  of  the  attachment.  The  statute  expressly 
declares  that  notwithstanding  such  entry  of  appearance,  the  lien 
of  the  attachment  shall  continue.     Rev.  p.  4^  §  39. 

But  it  is  urged,  in  behalf  of  the  executors  and  heir-at-law  of 
Mr.  Blatchford,  that  the  proceeding  by  execution  was  unauthorized 
by  the  statute  or  by  the  practice  of  the  courts.  The  statute  pro- 
vides that  in  case  of  appearance,  the  suit  shall  proceed  in  all  respects 
as  if  commenced  by  summons.  It  is  laid  down  that  when,  in  a 
suit  by  attachment,  the  plaintiff  obtains  a  judgment  which,  by 
the  existing  law,  is  a  lien  upon  the  property  attached,  the  lien  of 
the  attachment  becomes  merged  in  that  of  the  judgment,  and  the 
only  effect  thereafter  of  the  attachment  lien  upon  the  property, 
is  to  preserve  the  priority  thereby  acquired,  and  that  this 
priority  is  maintained  and  enforced  under  the  judgment.  Drake 
on  Attach.  §  22^  a.  Our  statute  provides  expressly  for  sale  by 
an  auditor  only  in  the  case  of  default.  And  it  is  silent  as  to  the 
course  of  proceeding  after  judgment  in  case  of  appearance.     In 
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the  case  in  hand,  the  judgment  by  default  was  set  aside.  The 
statute  provides  that  the  act  shall  be  construed  in  the  most  liberal 
manner  for  the  benefit  of  creditors.  Under  that  provision,  it  has 
been  held  that  the  proceedings  in  attachment  do  not  abate,  and 
the  lien  created  thereby  is  not  lost,  by  the  death  of  the  debtor. 
Smith  V.  Warden,  6  Vr.  34-6.  It  seems  quite  clear  that  the 
courts  would  not  hold  that  the  lien  was  lost,  because  instead  of 
sale  by  an  auditor  to  pay  the  debts  established  in  the  suit,  the 
property  was  sold  by  execution  issued  on  the  judgment  of  each 
creditor,  who  had  pursued  his  claim  under  the  attachment  to 
judgment,  but,  on  the  contrary,  would  give  effect  to  the  lien  by 
holding  that  the  sale  under  the  execution  conveyed  the  title  as 
it  stood  at  the  issuing  of  the  attachment.  It  is  enough,  however, 
for  me  to  say  that  the  attachment  act  preserves  the  lien,  and  the 
court  has  issued  an  execution  on  a  judgment  in  the  attachment, 
commanding  the  sale  for  want  of  sufficient  goods  of  the  land 
attached,  as  of  the  date  of  the  issuing  of  the  attachment,  and  that 
the  land  has  been  sold  and  conveyed  under  the  sale.  The 
Applegate  execution  directs  the  sheriff,  for  want  of  sufficient 
goods,  to  sell  the  lands,  tenements,  hereditaments  and  real  estate 
of  which  the  debtor  was  seized  at  the  date  of  the  issuing  of  the 
attachment,  or  at  any  time  afterwards,  and  the  property  was 
sold  under  that  execution. 

But  it  is  insisted  that  the  debtor  had,  in  fact,  nothing  but  a 
mere  naked  legal  title  to  the  property  when  the  attachment  was 
issued,  and  that  he  was  but  a  trustee  for  his  father,  who  was  the 
equitable  owner  of  it,  and  therefore  that  nothing  was  in  fact  at- 
tached. The  alleged  trust  was  a  secret  one,  and  it  had  existed 
for  eight  years  when  the  attachment  was  issued.  In  all  that 
time  Joseph  Lloyd  appeared  to  be  the  real  owner  of  the  prop- 
erty. His  father  lived  in  Plainfield  when  the  sale  under  the 
foreclosure  was  made,  and  he  was  not  out  of  health.  Neither 
the  father  nor  the  son  gives  any  reason,  nor  does  it  appear  why 
the  property  was  bought  in,  in  the  name  of  the  son.  The  latter 
says  he  knows  of  no  reason  why  his  father  did  not  take  the  title 
in  his  own  name.  The  son  was  in  possession  of  the  property 
from  the  time  he  bought  it  until  he  conveyed  it  to  Mr.  Blatch- 


392  CASES  IN  CHANCERY.  [38  Eq. 

Conover  v.  Beckett. 

ford.  He  let  it  and  received  all  the  rent.  He  does  not  appear 
ever  to  have  said  that  his  father  or  any  one  else  than  himself 
was  the  owner  of  the  premises.  Indeed  it  is  proved  that  he 
claimed  to  be  the  owner  of  the  property  in  January,  1869,  and 
then  negotiated  a  loan  upon  it.  The  property  was  known  as 
his,  and  there  was  nothing  to  prevent  others  from  giving  him 
credit  as  being  the  owner  of  it ;  but,  on  the  contrary,  there  was 
everything  to  induce  them  to  do  so.  When  it  had  been  attached 
as  his,  he  did  not  even  then  disclaim  the  ownership.  The  prop- 
erty was  sold  to  the  complainant,  Conover,  for  $1,500,  which 
he  paid,  and  with  that  money  the  judgments  in  attachment  were 
paid  oif,  and  Joseph  Lloyd  gave  to  Henry  S.  Little  (who  was 
one  of  the  applying  creditors,  but  who  had  not  obtained  judg- 
ment for  his  claim)  an  order  on  the  sheriff  for  the  surplus, 
$369.19,  and  it  was  paid  over  to  Mr.  Little  accordingly.  Mr. 
Conover  had  no  notice  of  any  claim  on  the  part  of  Mr.  Blatch- 
ford  when  he  bought.  And  while,  on  the  other  hand,  it  is  said 
that  Mr.  Blatchford  had  no  notice  of  the  attachment  when  he 
took  his  deed,  it  does  not  appear  that  he  was  not  informed  of  it, 
and  if  it  did,  he  was  bound  by  the  record,  which  gave  him  notice 
of  the  issuing  of  the  attachment.  Nor  is  it  any  answer  to  say 
that  he  could  not  have  supposed  that  any  attachment  would  be 
issued  against  Joseph  Lloyd,  who  was  a  resident  of  this  state. 
On  the  contrary,  he  is  chargeable  with  notice  of  what  the  records 
would  have  disclosed  to  him  on  examination.  It  appears,  as 
before  stated,  by  the  answer  of  Isaac  S.  Lloyd,  that  the  fore- 
closure by  Herbert  was  begun  at  his  request,  and  at  his  expense, 
to  answer  his  own  purpose,  which,  he  says,  was  to  remedy  any 
defect  there  might  be  in  the  title  through  the  conveyance  to  the 
Florence  and  Keyport  Company  and  the  reconveyance  by  it  to 
him.  But  he  does  not  state  that  there  was  any  defect,  and  it 
does  not  appear  that  there  was  any.  He  caused  the  foreclosure 
of  a  mortgage  given  by  him  on  his  own  property,  held  by  him, 
and,  according  to  his  statement  at  the  sale,  bought  in  the  prop- 
erty through  and  in  the  name  of  his  son,  for,  as  the  latter  says 
(and  as  the  fact  appears  to  be),  about  the  amount  due  the  holder 
of  the  mortgage  on  that  encumbrance,  although  there  was  a  sub- 
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sequent  lien  of  over  $1,000  on  the  property  under  a  judgment 
recovered  against  him,  the  money  due  on  which  was,  under  the 
decree,  to  be  raised  by  the  sale  of  the  property.  It  seems  quite 
open  to  conjecture  whether  the  object  of  the  transaction  was  not 
the  shifting  of  the  title  to  protect  the  property  from  his  creditors. 
Conover  sHould  be  regarded  as  a  bona  fide  purchaser  for  valuable 
consideration,  and  his  title  be  protected  accordingly  from  secret 
trusts  or  liens.  The  act  "  relative  to  sales  of  land  under  a  public 
statute  or  by  virtue  of  any  judicial  proceedings"  {Rev:  p.  lOJyS 
§  7),  provides  that  the  deed  of  conveyance  of  the  sheriff  on  a  sale 
under  execution  for  the  lands  sold,  shall  transfer  to  and  vest  in 
the  purchaser  as  good  and  perfect  an  estate  to  the  premises  as  the 
per&on  against  whom  the  execution  was  issued,  was  seized  of  or 
entitled  to  at  or  before  the  judgment,  and  as  fully,  to  all  intents 
and  purposes,  as  if  that  person  had  sold  the  property  to  the  pur- 
chaser and  received  the  consideration-money,  and  signed,  sealed 
and  delivered  a  deed  therefor.  The  attachment  act  provides  that 
every  grant,  bargain,  sale,  assignment,  transfer,  assurance,  alien- 
ation and  conveyance  made  by  the  auditor  under  or  by  virtue  of 
the  act  shall  be  as  good  and  effectual  in  law  as  if  executed  by  the 
defendant  at  or  before  the  time  when  the  attachment  became  a 
lieu  upon  the  estate,  real  or  personal,  so  sold,  assigned  or  con- 
veyed. Rev.  p.  51  §  53.  The  sheriff's  deed  conveyed  to  Cono- 
ver as  good  a  title  as  Joseph  Lloyd  could  have  conveyed  to  him 
at  the  time  when  the  attachment  was  issued.  If  Joseph  Lloyd 
had  sold  and  conveyed  the  premises  to  Conover  at  that  date  and 
received  the  purchase-money,  and  the  latter  had  had  no  notice 
of  any  trust,  he  would  have  taken  the  title  free  from  any  claim 
on  the  part  of  Isaac  S.  Lloyd  under  the  alleged  trust.  A  pur- 
chase at  a  judicial  sale,  perfected  by  the  execution  of  a  deed,  dis- 
charges prior  equities  of  which  the  purchaser  has  no  notice.  ^ 
White  &  T.  Lead.  Cos.  {4-th  Am.  ed.)  94,  and  cases  there  cited.  In 
such  a  case  as  this,  where  a  father  puts  the  title  to  his  property, 
through  foreclosure  proceedings,  apparently  adverse  but  actually 
begun  at  his  request  and  at  his  expense,  in  his  son,  to  be  held 
under  a  secret  trust  for  him,  and  permits  the  son  to  deal  with 
the  property  as  his  own,  for  years,  and  never  makes  known,  in 
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any  way,  the  existence  of  a  trust  in  his  favor,  until  the  creditors 
of  the  son  have  seized  and  sold  the  property  for  their  debts  to 
one  who  has  paid  his  money  for  it,  with  no  notice  of  the  trust,  it 
is  too  late  for  the  cestui  que  trusty  or  any  claiming  under  him,  to 
set  up  his  claim  to  the  property.  Isaac  S.  Lloyd  would  not, 
under  the  circumstances,  be  permitted  to  enforce  his  secret  trust 
as  against  Conover,  and  those  claiming  under  the  deed  to  Rich- 
ard M.  Blatchford  have  no  better  standing.  The  case  of  De- 
peysler  v.  Gould,  2  Gr.  Ch.  JfJIf,,  cited  and  considerably  relied 
on  by  the  defendant's  counsel,  differs  essentially  from  this.  There 
the  father  assigned  a  mortgage  held  by  him  to  his  son,  in  trust, 
to  secure  a  debt  from  him  to  a  society.  The  trust  was  to  collect 
the  principal  and  interest,  and  out  of  them  satisfy  the  debt  and 
pay  any  balance  to  the  assignor.  The  mortgage  was  foreclosed. 
The  son  being,  at  the  time  of  the  sale,  absent  in  the  south,  the 
father,  as  his  agent,  and  in  his  behalf  and  at  his  request,  bought 
in  the  property.  The  deed  was  made  to  the  father  and  was  re- 
corded. There  was  no  payment  of  purchase-money.  It  was 
credited  on  the  execution.  The  son  took  possession  of  the  premi- 
ses and  leased  them  (in  the  name  of  the  father)  and  received  the 
rents  and  profits,  and  accounted  for  them  to  the  treasurer  of  the 
society.  The  father  attended  the  sheriff's  sale  with  the  inten- 
tion, previously  expressed,  of  taking  care  of  the  interests  of  the 
son,  and  preventing  a  sacrifice  of  the  property.  On  the  day  be- 
fore the  sale,  he  went  to  the  office  of  the  treasurer  of  the  society 
for  whose  benefit  the  sale  was  to  be  made,  and,  mentioning  the 
absence  of  the  son,  said  that  some  one  ought  to  attend  in  the 
son's  behalf.  No  part  of  the  rents  or  profits  ever  came  to  the 
father's  hands.  After  the  sale,  an  attachment  was  executed  upon 
the  property  at  the  suit  of  a  creditor  of  the  father,  and  the  bill 
was  filed  to  restrain  the  plaintiff  from  proceeding  therein.  The 
difference  between  that  case  and  this  is  obvious.  There  will  be  a 
decree  declaring  the  invalidity  of  the  conveyance  to  Mr.  Blatch- 
ford, and  the  cross-bill  will  be  dismissed.  The  bill  prays  that 
the  holder  or  holders  of  the  mortgages  given  upon  the  property 
to  Thomas  Lloyd  may  be  required  to  deliver  them  up  to  be  can- 
celed, or  to  release  the  premises  therefrom,  or  may  be  compelled 
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to  redeem  by  paying  the  purchase-money  paid  by  Joseph  Lloyd 
for  the  property  at  the  foreclosure  sale,  with  interest  thereon. 
As  owner  of  those  mortgages,  Thomas  Lloyd  was  made  a  party 
to  the  foreclosure  suit.  Isaac  S.  Lloyd  paid  them  all  off.  It 
does  not  appear  when  he  paid  them — whether  before  or  after  the 
sale  under  the  foreclosure — except,  as  Mr.  Parker  says,  he  told 
him  that  he  paid  one  of  them,  he  cannot  remember  which,  be- 
fore the  foreclosure.  Mr.  Parker  does  not  remember  when  he 
said  it  was  that  the  others  were  paid.  Seeing  that  the  fore- 
closure was  brought  about  by  Mr.  Lloyd  himself,  to  perfect  his 
title  to  the  property,  as  he  says,  it  is  quite  probable  that  those 
mortgages  were  then  under  his  control.  They  were  given  to  one 
of  his  sons,  and  may  have  been  without  consideration,  and  given 
for  his  own  benefit  merely.  If  he  paid  them  before  the  fore- 
closure sale  he  would  have  no  right  to  redeem ;  if  he  paid  them 
off  afterwards,  he  did  so  voluntarily,  paying  them  off  as  encum- 
brances on  his  own  property.  The  bonds  were  all  made  by  him. 
AVhy  he  held  them  uncanceled  does  not  appear.  After  this  suit 
was  begun  he  handed  them  over  to  one  of  the  solicitors  of  Samuel 
Blatchford,  and  the  executors  of  Richard  M.  Blatchford.  What 
he  said  to  Mr.  Parker  on  the  subject  of  his  reason  for  holding 
them  uncanceled  is,  of  course,  not  competent  evidence.  The 
defendants  have  not  seen  fit  to  adduce  any  evidence  as  to  the 
time  when  those  mortgages  were  paid,  except  Lloyd's  statement. 
While  it  appears  that  one  of  them  was  paid  before  the  fore- 
closure sale,  it  does  not  appear  which  it  was,  and  it  does  not  ap- 
pear that  the  others  were  not  also  paid  before  that  sale.  It  will 
be  decreed  that  the  mortgages  be  delivered  up  to  be  canceled. 
The  complainant  is  entitled  to  costs  of  both  the  original  and 
cross  suits. 
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John  Powers 

V. 

Wilson  Loughridge. 

Where  a  receiver  of  a  partnership,  living  in  this  state,  put  a  claim  against 
the  estate  of  a  decedent  in  Pennsylvania,  in  the  hands  of  an  attorney  in  that 
state  to  collect — Held,  that  his  conduct  appearing  to  have  been  prudent,  and 
that  he  had,  by  inquiry  beforehand,  satisfied  himself  of  the  integrity  of  the 
attorney  at  that  time,  he  was  not  liable  to  the  estate  for  the  loss  of  the  claim, 
which  was  collected  by  the  attorney,  who  afterwards  absconded  without  paying 
it  over,  and  is  now  insolvent,  although  a  suit  to  collect  the  claim  was  not 
actually  necessary. 

Bill  for  relief.  On  exceptions  to  master's  report,  on  exceptions 
to  receiver's  account. 

3Ir.  B.  A.  Vail,  for  the  defendant. 

Mr.  E.  S.  Savage  and  Mr.  C.  Parher,  for  the  receiver. 

The  Chancellor. 

This  suit  is  between  copartners  in  regard  to  the  settlement  of 
their  copartnership  affairs.  A  receiver  was  appointed  in  it.  He 
filed  his  account,  to  which  the  defendant  excepted.  The  account 
and  exceptions  were  referred  to  a  master.  He  reported  thereon, 
and  both  the  receiver  and  the  defendant  excepted  to  the  report. 
By  his  report,  the  master,  sustaining  one  of  the  defendant's  excep- 
tions to  the  account,  charges  the  receiver  with  the  amount  of  a 
claim  (part  of  the  assets  of  the  firm)  in  favor  of  the  firm  against 
the  estate  of  William  Moore,  deceased,  late  of  Philadelphia.  The 
receiver  excepts  to  this  charge.  The  ground  of  the  charge  is, 
that  the  claim  has  been  lost  through  the  employment  by  the 
receiver  of  a  lawyer  in  Philadelphia  to  collect  it,  who,  after 
collecting  it,  absconded,  and  has  never  paid  it  over,  nor  any  part 
of  it,  and  is  utterly  insolvent.  The  defendant  insists  that  the 
employment   of    a   lawyer   to   collect   the   claim    was    entirely 
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unnecessary.  When  the  receiver  put  the  claim  in  the  hands  of 
the  lawyer,  the  receiver  lived  in  Woodbridge,  in  this  state,  where 
the  business  of  the  firm  had  been  carried  on.  Although  suit  was 
not  necessary  to  collect  the  claim  (which,  as  before  stated,  was 
against  the  estate  of  a  decedent),  the  circumstances  appear  to  have 
been  such  as  would  have  induced  a  prudent  man  owning  it,  and 
living,  as  the  receiver  did,  at  a  long  distance  from  the  executor, 
to  deem  it  the  best  course,  in  order  to  protect  his  interest,  to  put 
the  claim  in  the  hands  of  a  lawyer.  The  receiver,  through  his 
attorney  here,  made  due  inquiry  as  to  the  character  of  the  law- 
yer before  putting  the  claim  in  his  hands,  and  was  satisfied  that 
he  was  worthy  of  confidence.  There  is  no  evidence  that  he  was 
not  a  lawyer  of  good  standing  at  that  time.  The  receiver  ought 
not  to  bear  the  loss.  Where  a  receiver  has  acted  with  evident 
caution,  and  for  what  he  deemed  the  best  interest  of  the  estate, 
and  a  loss  occurs  without  fault  on  his  part,  he  will  not  ordinarily 
be  required  to  make  good  such  loss.  High  on  Rec.  §  S75 ;  Kei'r 
on  Rec.  309;  Knight  v.  Lord  Plymouth,  S  Ath.  ^80 ;  Union 
Bank  Case,  10  Steio.  JSq.  4^0,  4^4-^  affirmed  on  appeal,  sub 
nom.  Sandford  v.  Clarhe,  11  Stew.  Eg.  265.  In  this  case  the 
receiver  appears  to  have  used  due  diligence  in  endeavoring  to 
collect  the  money  from  the  lawyer  after  he  learned  that  he  had 
received  it.  This  exception  to  the  master's  report  should  be 
allowed. 

The  master  reported  as  to  two  other  claims  in  favor  of  the 
firm,  one  against  McHose  &  Co.,  of  Reading,  in  Pennsylvania, 
and  the  other  against  Louis  Schartf,  of  Norristown,  in  that  state, 
that  the  receiver  should  not  be  charged  with  the  former  at  all, 
nor  with  the  latter  at  this  time,  but  should  have  further  time  to 
ascertain  the  condition  of  that  claim  and  farther  opportunity  to 
collect  it  if  it  should  be  collectible.  To  the  report  so  far  as  those 
claims  are  concerned  the  defendant  excepts.  His  exceptions  should 
be  overruled.  It  does  not  appear  that  the  former  claim  ever  was 
collectible,  and  as  to  the  latter  there  is  not  enough  evidence  of  neg- 
lect of  duty  on  the  part  of  the  receiver  in  regard  to  it,  to  say  the 
least  of  it,  to  justify  the  court  in  charging  him  with  the  amount 
of  it.  The  receiver  is  entitled  to  costs  of  the  exceptions,  to  be 
paid  by  the  defendant. 
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Eusling's  Administrator  v.  Bray. 


Gershom  Rusling's  Administrator 


V. 


Stacy  B.  Bray  et  al. 

1.  Under  the  one  hundred  and  forty-seventh  rule,  an  application  for  the 
rehearing  of  a  decree  advised  by  a  vice-chancellor,  should  ordinarily  be 
made  to  the  vice-chancellor  who  advised  the  decree,  and  if  he  advise  a 
rehearing  he  should  rehear  it  himself,  and  sucli  applications  should  be  made 
to  and  entertained  by  the  chancellor  only  in  exceptional  cases, 

2.  In  a  dispute  between  a  father  as  tenant  by  the  curtesy  and  his  daughter 
as  heir  of  her  mother,  over  the  surplus-money  on  the  foreclosure  of  a  mortgage 
given  by  the  mother  on  her  own  lands,  the  father  claiming  allowance  for  the 
amount  of  a  prior  mortgage  on  the  premises,  alleged  by  him  to  have  been  paid 
by  him  out  of  his  own  funds,  and  also  for  the  cost  of  improvements  put  on  the 
premises  both  before  and  after  his  wife's  death,  at  his  own  expense,  the  father 
cannot  establish  his  claim  to  re-imbursemeat  by  his  own  testimony  as  to  what 
hb  wife  told  him  in  reference  to  his  claim  and  the  payment  thereof. 


Bill  to  foreclose.     Application  for  rehearing. 
Mr.  C.  A.  Skillman,  for  the  application. 
Mr.  J.  F.  Rmling,  contra. 

The  Chancellor. 

This  is  an  application  by  petition  for  the  rehearing,  by  the 
chancellor  himself,  of  an  order,  signed  on  the  advice  of  one  of 
the  vice-chancellors,  distributing  the  surplus  money  (about 
$1,300)  remaining  from  the  sale  of  the  mortgaged  premises  in 
this  suit.  The  application  is  made  under  the  one  hundred  and 
forty-seventh  rule,  which  provides  that  a  rehearing  of  decrees 
signed  upon  the  advice  of  the  vice-chancellor,  may  be  had  in  the 
same  manner  and  upon  the  same  terms  as  in  cases  heard  by  the 
chancellor,  but  that  no  rehearing  shall  be  ordered  as  to  conclu- 
sions of  fact  unless  the  vice-chancellor  shall  certify  that  in  his 
opinion  the  questions  involved,  or  some  of  them,  should  be  again 
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heard  upon  the  evidence.  This  rule  was  made  many  years  ago, 
at  the  time  when  the  first  act  providing  for  the  appointment  of 
a  vice-chancellor  was  passed.  Under  it  but  few  applications 
have  been  made  for  a  rehearing  by  the  chancellor  himself,  and 
none  such  have  been  ordered  except  under  special  circumstances, 
as  where  the  vice-chancellor  had  gone  out  of  oflfice,  or  where  he 
himself  was  of  opinion  that  the  rehearing  should  be  had  before 
the  chancellor.  The  proper  construction  of  the  rule  is  (in 
accordance  with  the  practice  under  it)  to  hold  that,  normally, 
applications  under  it  are  to  be  made  to  the  vice-chancellor  who 
advised  the  decree,  and  if  he  advise  the  rehearing  he  is  to  sit 
and  rehear  the  matter,  and  that  applications  under  the  rule  are 
not  to  be  made  to  the  chancellor  himself  except  where  there  are 
peculiar  reasons  therefor.  Under  the  rule,  a  rehearing  by  the 
vice-chancellor  may  be  had  where  he  deems  it  proper.  The 
object  of  the  act  was  not  only  to  relieve  the  chancellor  in  dispos- 
ing of  the  business  of  the  court,  but  to  promote  dispatch  and 
economy  in  the  administration  of  justice,  and  to  diminish  delay 
and  expense.  Obviously,  if  applications  for  a  rehearing  by  the 
chancellor  himself  may  be  made  in  every  case  where  the  decree 
has  been  signed  on  the  advice  of  a  vice-chancellor,  such  applica- 
tions will  be  very  numerous.  They  will,  in  efffect,  be  appeals 
from  the  vice-chancellor  to  the  chancellor,  and  so  the  purpose  of 
the  legislature,  to  a  considerable  extent,  be  frustrated.  The 
object  of  the  legislature  will  be  best  effectuated  by  the  refusal, 
on  the  part  of  the  chancellor,  to  entertain  applications  for  a 
rehearing  of  decrees  signed  on  the  advice  of  a  vice-chancellor, 
unless  there  appear  to  be  special  reasons  therefor. 

When  the  application  in  the  case  before  me  was  made,  there 
had  been  no  reported  declaration  of  the  court  on  the  subject  of 
the  construction  of  the  rule.  I  have  therefore  deemed  it  proper 
to  deal  with  the  application  as  if  it  were  exceptional,  and  con- 
sider it  upon  its  merits.  The  opinion  of  the  vice-chancellor  is  a 
very  full  one.  He  does  not  certify  that,  in  his  opinion,  his  con- 
clusions as  to  the  facts  should  be  reviewed.  But  there  appears 
to  be  no  dispute  as  to  the  facts  in  any  material  respect.  The 
contest  is  between  Mr.  Bray,  as  tenant  by  the  curtesy,  and  his 
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daughter,  the  heir-at-law  of  the  mortgagor,  her  mother,  his 
deceased  wife,  over  the  distribution  of  the  surplus-money  from 
the  foreclosure  of  the  mortgaged  premises,  which  were  land 
owned  by  Mrs.  Bray  at  her  death.  Mr.  Bray  applies  for  a 
rehearing  of  the  order  distributing  the  surplus.  He  insists  that 
he  is  entitled,  in  that  distribution,  to  an  allowance  of  the  amount 
of  a  mortgage  (canceled  in  fact  and  of  record)  on  the  property 
prior  to  those  which  were  foreclosed  in  this  suit,  which  prior 
mortgage  he  says  was  paid  by  him  out  of  his  own  funds.  He 
also  claims  allowance  for  the  cost  of  improvements  put  by  him 
on  the  property  both  before  and  after  his  wife's  death.  His 
claim  to  these  allowances  is  based  upon  what  he  says  his  wife 
said  to  hira  in  reference  to  the  property,  on  whioh  expression  of 
hers  he  founds  a  claim  to  re-imburseraent.  There  is  no  evidence 
of  the  expression,  except  his  own  testimony.  But  in  this  pro- 
ceeding he  is  to  be  bound  by  the  same  rules  of  evidence  as 
would  be  applicable  were  this  a  direct  proceeding  by  him  against 
his  daughter  for  the  allowances.  In  such  a  suit  he  could  not 
recover  upon  his  own  testimony  as  to  verbal  statements  of  his 
deceased  wife.  The  act  of  1880  (P.  i.  of  1880  p.  62),  while 
it  renders  him  competent  as  a  witness  in  such  case,  would  not  do 
so  to  the  extent  of  permitting  him  to  give  testimony  as  to  any 
transaction  with  or  statement  by  her ;  for  her  heir-at-law  would 
be  regarded  as  representing  her  within  the  meaning  of  that  act. 
"  It  is  apparent,"  said  the  court  of  errors  and  appeals,  in  Smith  v. 
Burnet,  8  Stew.  Eq.  314,,  322,  "  that  the  object  of  the  legislature 
is  to  be  primarily  regarded,  and  that  the  object  is  to  close  the 
mouth  of  a  party  whose  interest  is  antagonistic  to  the  estate  of 
a  deceased  person  in  regard  to  those  transactions  and  conversa- 
tions in  which  the  deceased  bore  a  part,  and  concerning  which  he, 
if  living,  would  be  the  most  important,  perhaps  the  only,  wit- 
ness besides  the  opposing  party." 

Mr.  Bray,  therefore,  is  without  proof  on  which  to  base  his 
claim.  According  to  his  own  statement  of  it,  what  his  wife  said 
was  of  so  vague  and  indefinite  a  character  as  to  be  entitled  to 
but  little,  if  any,  weight,  and  the  vice-chancellor  considered  it 
insufficient  to  support  the  claim.     He  was  of  opinion,  also,  that 
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the  fact  that  Mr.  Bray  did  not  set  up  his  claim  in  this  suit  at  all 
until  he  advanced  it  in  this  application  for  surplus,  which  was 
made  almost  two  years  after  the  suit  was  begun,  provokes  sus- 
picion as  to  the  bona  fides  thereof,  and  leads  to  the  rejection  of  it 
as  being  stale,  if  not  unfounded.  I  see  no  reason  to  apprehend 
that  any  mistake  of  law  has  been  made  in  the  order  complained 
of.  The  order  gives  no  costs  to  either  party.  This  award  is, 
under  the  circumstances,  eminently  proper,  in  view  of  the  great 
and  unnecessary  prolixity  of  the  proceedings  on  both  sides  before 
tbe  master.     The  application  is  denied,  with  costs. 


Che  Mutual  Life  Insurance  Company  of  New  Yobk 

V. 

The  Easton  and  Amboy  Railroad  Company  et  aL 
Bill  to  foreclose.     Motion  to  settle  form  of  decree. 
Mr.  F.  G.  Burnham,  for  complainant. 
Mr.  T.  N.  McCarter,  for  railroad  company. 

The  Chancellor. 

In  the  opinion  in  this  case  {11  Stew.  Eq.  132)  it  is  said  that 
the  railroad  company  is  to  pay  no  costs  of  the  suit,  up  to  the 
time  of  ascertaining  the  deficiency.  The  complainant's  counsel 
insists  that  the  costs  should  be  part  of  the  amount  to  be  raised 
by  the  sale  of  the  part  of  the  mortgaged  premises  not  taken  by 
the  railroad  company.  On  looking  into  the  decree  in  Booraem  v. 
North  Hudson  R.  B.  Co.,  m  C.  E.  Gr.  371,  1  Stew.  Eq.  ^50,  593, 
which  case  I  intended  to  follow  in  deciding  this,  I  find  that  it 
was  so  decreed  there.     It  will  be  so  decreed  in  this  case. 

26 
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Gulick  V.  Gulick. 


Mary  F.  Gulick 

V. 

William  Gulick. 

A  lawyer  was  employed  by  the  defendant  to  draw  a  deed  for  lands  from  him 
to  a  third  party,  and  one  from  the  third  party  to  defendant's  wife,  and  also  a 
declaration  of  trust  from  her  to  the  defendant.  The  first  deed  and  the  decla- 
ration of  trust  were  duly  executed  on  the  same  day,  but  the  second  deed  was 
not  executed  until  some  time  afterwards.  The  lawyer  then  advised  that  a  new 
declaration  of  trust  should  be  given  by  the  wife,  which  was  done.  In  a  con- 
troversy between  the  husband  and  his  wife  over  the  new  declaration  of  trust, 
the  lawyer  was  called  as  a  witness  by  the  wife,  to  testify  as  to  what  was  said 
by  the  part  ies  in  those  transactions,  and  objection  was  made  to  his  testimony 
on  the  ground  that  what  was  said  to  him  by  the  husband  was  privileged. — 
Meld,  that  the  objection  could  not  be  maintained. 


Bill  for  relief.  On  final  hearing  on  pleadings  and  proofs. 
Motion  to  admit  evidence  on  the  part  of  complainant,  which 
was  ruled  out  during  the  progress  of  the  taking  of  the  testi- 
mony. 

Mr.  J.  F.  Hageman,  for  complainant. 

Mr.  G.  0.  VanderhiU  and  Mr.  J.  H.  Stewart^  for  defendant. 

The  Chancellor. 

In  this  case  a  lawyer  was  employed  by  the  defendant,  to  make 
a  transfer  of  the  farm  of  the  latter  to  the  complainant  (who  is, 
and  then  was  the  defendant's  wife),  under  an  arrangement  between 
them.  The  carrying  out  of  the  arrangement  involved  a  convey- 
ance of  the  farm  by  the  defendant  to  a  third  person ;  the  con- 
veyance of  the  property  by  that  person  to  the  complainant,  and 
the  execution  by  the  complainant  of  a  declaration  of  trust  in 
respect  to  the  property.  The  conveyance  to  the  third  person 
and  the  declaration  were  executed  at  the  same  time,  but  the  deed 
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to  llie  complainant  was  not  signed  until  afterwards.  The  com- 
plainant, according  to  the  lawyer's  testimony,  subsequently  ap- 
plied to  the  latter  to  have  certain  dates  which  were  inserted  in 
the  declaration  to  describe  the  conveyance  to  her  altered,  to 
accord  with  the  date  of  that  deed'  The  lawyer  refused  to 
make  the  alterations,  and  suggested  the  making  of  a  new  decla- 
ration instead.  He  says  the  defendant  afterwards  called  on 
him  with  reference  to  the  same  subject,  and  said  that  the  decla- 
ration could  not  be  found.  Direction  was  given  to  the  lawyer 
to  draw  a  new  one  as  nearly  like  it  as  possible,  and  a  new 
one  was  drawn  and  signed,  but  it  differed  in  some  respects. 
The  lawyer  testifies  that  the  changes  were  made  by  the  direc- 
tion or  with  the  consent  of  the  parties.  The  defendant  in 
his  answer  attacks  the  validity  of  the  substituted  paper.  The 
lawyer  was  produced  by  the  complainant  to  testify  as  to  what 
was  said  by  the  parties  in  those  transactions,  and  objection  was 
made  to  his  testimony  on  the  ground  that  what  was  said  to  him 
by  the  defendant  was  privileged.  During  the  taking  of  the  tes- 
timony the  question  was  brought  before  one  of  the  vice-chan- 
cellors on  motion  to  suppress,  who  held  that  the  evidence  was  on 
that  ground,  its  confidential  character,  incompetent.  The  matter 
now  comes  up  on  the  final  hearing  of  the  cause.  I  have  very 
carefully  examined  the  testimony  to  which  the  objection  is  made, 
and  am  of  opinion  that  the  objection  cannot  be  maintained.  It  is 
urged  on  the  part  of  the  defendant  that  whatever  was  said  by 
him  to  the  lawyer  was  said  in  the  course  of  the  professional  em- 
ployment of  the  latter  as  his  adviser  in  the  matters  to  which  his 
statements  related.  But  the  transaction  was  one  in  which  the 
complainant  was  also  interested.  By  the  proper  conveyances  she 
was  to  be  secured  for  her  separate  estate,  and  though  the  lawyer 
to  whom  she  went  was  the  one  employed  by  her  husband  in  the 
matter,  he  became  hers  also  in  the  transaction  of  that  business. 
It  is  by  no  means  clear  that  anything  that  was  said  by  the 
defendant  to  the  lawyer  should  be  considered,  as  between  these 
parties,  a  privileged  communication.  The  lawyer  was  employed 
to  draw  certain  papers  to  effect  an  object  which  the  defendant 
had  already  resolved  upon.     When  the  defendant  first  went  to 
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the  lawyer  on  the  subject  he  stated  to  the  latter  that  his  health 
was  bad,  that  he  was  tired  of  farming,  and  that  he  was  troubled 
by  some  debts  he  owed,  especially  by  one  of  about  $200,  which 
he  specified,  and  which  he  said  he  did  not  mean  to  pay,  and  pro- 
posed to  convey  his  farm  to  his  wife  by  deed.  He  further  said 
that  she  had  nothing  to  show  for  her  separate  estate,  and  he 
thought  he  ought  therefore  to  convey  the  property  to  her.  He 
requested  the  lawyer  to  draw  the  deed.  Nothing  was  done,  how- 
ever, at  that  time.  The  lawyer  advised  him  to  consider  the  mat- 
ter further,  and  he  went  away.  After  that  he  came  again,  and 
the  complainant  came  also,  on  the  business  of  the  proposed  con- 
veyance, and  from  that  time  on  the  lawyer  appears  to  have  acted 
for  both.  As  before  stated,  the  parties  proposed  to  transfer  the 
title  of  the  farm  from  the  husband  to  the  wife,  to  be  held  by  her 
on  certain  trusts.  There  was  at  that  time  no  antagonism  between 
them  in  the  matter.  The  lawyer  was,  so  far  as  he  advised  at  all, 
the  adviser  of  both.  Indeed,  the  arrangement  was  their  own, 
and  he  was  merely  employed  to  draw  the  papers  to  effectuate  it, 
and  in  fact  was  paid  for  that  service  alone.  Whatever  he  did, 
whether  in  the  original  transaction  or  in  the  drawing  of  the  sub- 
stituted declaration,  was  done  for  both.  There  does  not  appear 
to  be  any  ground  for  applying  the  rule  as  to  confidential  commu- 
nications to  the  transactions  under  consideration.  In  Warde  v. 
Warde,  3  Maen.  &  O.  365,  it  was  held  that  where  a  husband  and 
wife  have  distinct  interests,  and  the  wife  is  induced  in  dealing 
with  those  interests  to  act  under  the  advice  of  an  attorney  em- 
})loyed  and  paid  by  the  husband,  the  attorney  shall  be  deemed 
to  act  as  the  attorney  of  both  husband  and  wife,  and  that  each 
of  them  has  a  right  to  call  for  the  production,  and  to  have  full 
inspection  of  all  documents  that  may  come  into  the  possession  of 
the  attorney  during  such  employment,  relating  to  the  transactions 
and  to  the  advice  given  to  the  wife.  In  Hebhard  v.  Haughian, 
70  N.  Y.  64-)  it  was  held  that  an  attorney  who  was  employed  to 
draw  a  deed  is  competent  to  testify  as  to  the  directions  received 
by  him  from  the  parties  and  as  to  the  transactions  between  them 
at  the  time,  and  that  knowledge  acquired  under  such  circum- 
stances is  not   within   the  class  of  privileged  communications. 
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A  communication  made  to  counsel  by  two  defendants  is  not  privi- 
leged from  disclosure  in  a  subsequent  suit  between  the  two.  1 
Greenl.  Ev,  §  ^39,  a  ;  1  Whari.  on  Ev.  §  5S7.  In  this  case  it  is 
very  plain  that,  on  the  issue  between  the  parties  as  to  the  valid- 
ity of  the  substituted  declaration,  what  was  said  to  the  lawyer  by 
the  one  party  or  the  other,  if  otherwise  competent  evidence, 
ought  not  to  be  excluded  on  the  ground  that  it  was  a  privileged 
communication.  The  cause  must  stand  over,  to  aiford  an  oppor- 
tunity to  the  defendant  to  cross-examine  the  witness,  and  to 
rebut  the  evidence  in  question  if  he  desires  it. 


Herman  Stein 

V. 

Francis  Huesmann  et  al.,  executors  &c. 

A  te&tator  gave  all  his  estate  to  his  executors  in  trust  to  convert  the  real 
estate  into  personal  and  to  pay  certain  specified  legacies,  and  the  balance  to 
the  complainant  as  residuary  legatee.  He  also  "  authorized  and  requested 
them  to  retain,  as  their  compensation,  five  per  cent,  of  the  money  realized  by 
them  in  the  settlement  of  his  estate,  both  real  and  personal,  besides  their  dis- 
bursements and  actual  expenses."  The  executors  have  had  charge  of  the  real 
estate,  and  have  received  the  income  therefrom  since  testator's  death.  They 
have  paid  all  the  general  legacies  and  claims  against  the  estate  and  satisfied 
the  specific  legacies.  On  a  bill  to  restrain  them  from  converting  the  real  estate 
on  the  ground  that  there  is  no  necessity  for  it,  and  to  compel  them  to  convey  it 
to  the  complainant — Held,  that  they  were  entitled  to  a  commission  of  five  per 
cent,  on  its  value. 


Bill   for   relief.     On    stipulation   of    counsel.     Question   of 
amount  of  compensation  of  executors. 

Mr.  Randolph  Parmly,  for  complainant. 

Mr,  William  Talcott,  for  defendants. 
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The  Chancellor. 

Louis  Stein,  deceased,  late  of  Hoboken,  died  in  May,  1882, 
leaving  a  will  and  codicil  thereto,  which  were  proved  before  the 
surrogate  of  Hudson  county,  on  or  about  June  1st  in  that  year, 
by  the  defendants,  the  executors  named  in  the  will.  The  com- 
plainant, the  residuary  legatee,  filed  his  bill  in  this  cause  against 
them  March  3d,  1884,  alleging  that  they  had  paid  all  the  debts 
and  general  legacies  and  satisfied  the  specific  legacies,  and  pray- 
ing that  they  be  required  to  pay  over  to  him  the  balance  of 
moneys  in  their  hands,  and  convey  to  him  the  real  estate  of 
which  the  testator  died  seized.  This  they  have  agreed  to  do  on 
certain  conditions  satisfactory  to  him,  among  which  is  the  pay- 
ment or  allowance  to  them  of  their  lawful  compensation  as 
executors,- and  the  question  as  to  whether  they  are  entitled  to 
commissions  on  the  value  of  the  real  estate  (appraised  for  this 
purpose  at  $17,900)  to  be  conveyed  by  them  to  him,  is  submitted 
to  this  court.     By  the  will,  the  testator  gives  and  devises  to  the 

Note. — Executors,  trnstees  &c.  are  allowed  commissions  on  their  sales  of 
land,  Waring  v.  Daimall,  10  Gill  &  Johns.  126 ;  Nathans  v.  Morm,  4  Whart. 
oS9  ;  Snyder's  Appeal,  54  Pa.  St.  67  ;  ClarKs  Estate,  11  Phila.  53  ;  or  on  bonda 
taken  therefor,  Gist  v.  Gist,  2  McCord's  Ch.  ^75/  and  where  a  creditor  pur- 
chased and  gave  credit  for  the  amount,  Kiddle  v.  Hammond,  Harp.  Eq.  223 ; 
and  on  sales  of  crops,  Hipkins  v.  Bernard,  4  Munf.  S3  ;  see  Lee  v.  Lee,  6  Gill 
&  Johns.  316 ;  except  in  cases  where  the  will  fixes  their  compensation,  Shippen 
V.  Bwd,  4^  Pa.  St.  461 ;  Greer  v.  Greer,  5  Redf.  214 ;  Brown  v.  Brown,  6  Bush 
648. 

Double  compensation  thereon,  first  as  executor  and  secondly  as  trustee,  will 
not  be  allowed,  Sanderson  v.  Pearson,  45  Md.  4^3  ;  see  Griffin  v.  Bonham,  9 
Rich.  Eq.  71. 

Where  the  heirs  of  an  estate  were  all  mi  juris,  and  made  a  contract  for  its 
sale  themselves,  a  trustee,  who  was  appointed  under  the  statute  merely  to  pass 
the  title,  was  held  not  to  be  entitled  to  full  commissions,  Carrier's  Appeal,  79 
Pa.  St.  230. 

A  testator  devised  lands  to  A  charged  with  the  payment  of  certain  legacies 
which  he  directed  his  executors  to  pay.  A  paid  the  legatees  and  took  their 
receipts,  and  tendered  the  amount  of  the  costs  of  the  administration  to  the 
executors,  exclusive  of  any  per  cent,  on  the  legacies. — Held,  that  the  executors 
could  not  have  an  order  of  the  court  to  sell  those  lands  in  order  to  pay  their 
commissions  on  the  legacies,  and  that  they  were  not  entitled  to  aay  commis- 
sion thereon,  Williams  v.  Williams,  8  Ohio  St.  300. 
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f-xecutors  and  to  their  heirs  forever,  all  the  real  estate  he  then 
x)\vned  or  might  thereafter  acquire,  of  whatsoever  nature  and 
kind  and  wheresoever  situate,  together  with  all  his  personal 
estate  of  whatever  nature,  kind  or  description,  in  trust,  that  they 
should  take  possession  thereof,  with  the  rents,  issues  and  profits 
thereof,  and  convert  such  real  and  personal  estate  into  money, 
except  as  thereinafter  directed  (referring  to  certain  specific  lega- 
cies and  directions  for  the  disposition  without  sale  of  certain  of 
his  personal  effects),  as  soon  as  possible,  in  their  judgment,  with- 
out incurring  unreasonable  loss,  and  then  upon  further  trust  to 
apply  the  money  so  realized  as  thereinafter  directed,  first  paying 
his  debts  and  funeral  expenses.  He  then  gives  various  pecuniary 
legacies  to  individuals  and  charitable  associations  mainly,  and 
gives  some  specific  legacies,  and  directs  that  certain  disposition  be 
made  of  some  other  of  his  personal  effects,  and  then  gives  the 
remainder  of  his  estate  to  the  complainant.  After,  appointing 
the  defendants  his  executors,  he  directs  that  no  security  be  re- 
quired of  them,  and  he  authorizes  and  requests  them  to  retain  as 

Executors  are  not  allowed  commissions  on  waste  or  unproductive  lands,  Mc- 
Donogh's  Case,  7  La.  Ann.  4'^5 ;  but  this  does  not  include  lands  which  were 
used  to  supply  timber  and  fuel  for  a  plantation,  Girod's  Case,  4  La.  Ann.  386. 

An  administrator,  who  retains  control  of  his  intestate's  lands  for  the  purpose 
of  paying  the  debts  of  the  estate,  and  afterwards  delivers  the  lands  to  the 
heirs,  is  entitled  to  full  commissions  thereon,  Smith  v.  Cheney,  1  Rob.  {La.) 
98,  99. 

Where  the  condition  of  an  estate  does  not  require  a  sale  of  the  slaves,  and 
they  are  divided  among  the  legatees,  the  executor  is  not  entitled  to  a  commis- 
sion upon  their  appraised  value  ;  otherwise,  as  to  grain  or  other  perishable 
property,  which  by  the  law  the  executor  is  directed  to  sell,  and  which  is  divided 
in  kind  among  the  legatees,  Clayeomb  v.  daycomb,  10  Gratt.  589  ;  see  Bumey'a 
Case,  29  Ga.  S3. 

A  sale  of  an  intestate's  lands  was  made  by  the  heirs,  part  of  the  price  being 
paid  to  them  in  cash  and  the  balance  in  the  vendee's  notes  made  payable  to 
and  received  by  the  heirs  in  payment  of  their  respective  shares. — Held,  that 
the  administrator  had  no  claim  for  commissions  thereon,  Key  v.  Jones,  52  Ala. 
238. 

Where  a  trustee,  after  having  given  bond,  had,  at  the  request  of  the  party 
interested,  forborne  to  sell  the  lands,  he  was  allowed  half  commissions,  Carroll 
V.  Jmes,  MS.  1  Bland  149. 

Lands  were  devised  to  testator's  wife  in  trust  for  herself  and  children, 
"  and  after  the  expiration  of  fifteen  years,  if  the  executor  thinks  it  may  be  more 
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their  compensation  five  per  centum  of  the  money  realized  by 
them  in  the  settlement  of  his  estate,  both  real  and  personal, 
besides  their  disbursements  and  actual  expenses  in  and  about  the 
execution  of  the  will.  They  have  not  converted  the  real  estate 
in  question,  although  they  have  had  charge  of  it,  under  the 
devise  to  them,  since  June,  1882.  The  complainant,  in  his  bill, 
prays  that  they  may  be  restrained  from  converting  it— conver- 
sion not  being  necessary  for  any  purpose  under  the  will — and 
may  be  required  to  convey  it  k>  him.  As  before  stated,  they  are 
about  to  transfer  it  to  him  accordingly. 

They  are  entitled  to  a  commission  of  five  per  cent,  on  the 
appraised  value  of  that  property.  The  bill  states,  it  may  be 
remarked,  that  the  complainant  has  offered  to  pay  it  to  them. 
Where  personal  property  is  transferred  by  an  executor  to  a 
legatee  in  the  form  in  which  he  receives  it  from  the  testator,  he 
is  entitled  to  commissions  upon  its  value.  Pomeroy  v.  Mills,  10 
Stew.  Eq.  578.  And  it  has  been  held  that  the  principle  applies 
to  real  property  also.     Matter  of  De  Peyster,  4-  Sandf.  Ch.  511 ; 

productive,"  to  be  sold,  and  a  portion  to  be  invested  for  the  wife  during  her 
lifetime  and  the  remainder  to  be  divided  among  the  children.  The  executor 
superintended  the  land,  and  just  after  the  fifteen  years  expired  it  could  have 
been  sold  for  $100,000,  but  as  its  value  was  increasing  the  wife  and  children 
determined  not  to  sell  then,  and  afterwards  they  elected  to  take  the  land  itself 
— Held,  that  $1,000  was  a  proper  compensation  to  the  executor  therefor,  Twad- 
dell's  Appeal,  81*  Pa.  St.  221 ;  see  Savage  v  Sherman,  24  Hun  307. 

Where  an  executor  is  directed  by  the  will  to  make  partition  of  his  testator's 
real  estate,  and,  by  reason  of  the  peculiar  situation  and  character  of  the  property^ 
is  obliged,  under  the  order  of  the  court,  to  sell  the  same,  and  to  distribute  the 
proceeds,  he  is  entitled  to  the  same  fees  as  a  master  in  chancery  for  similar 
services,  Dickerson  v.  Canfield,  3  Stock.  259. 

Certain  lands  were  directed  by  a  testator  to  be  sold  to  pay  his  debts,  and  others 
to  be  sold  for  the  education  and  maintenance  of  his  minor  children.  The  former 
!ands  were  assigned  as  dower  to  the  widow,  wlio  had  renounced  the  provisions 
of  the  will. — Held,  that  the  executor  could  not  apply  the  proceeds  of  the  latter 
lands  to  the  payment  of  the  debts,  although  he  might  perhaps  sell  the  rever- 
sion for  that  purpose ;  and  that  his  compensation  for  managing  and  selling  the 
latter  lands  ought  to  be  paid  out  of  the  proceeds  of  their  sale,  and  not  out  of 
the  personal  estate,  Drake  v.  JLee,  1  Mon.  247  ;  see  Peyton  v.  Smith,  2  Dev.  & 
Bat.  Eq.  325 ;  Newsom  v.  Newsom,  3  Ired.  Eq.  411. 

Executors  were  held  entitled  to  commissions  on  $5,000,  set  apart  to  the 
widow  in  lieu  of  her  homestead,  Isaacs s  Estate,  SO  CaL  129. 
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Wagstaff  v.  Lowerre,  23  Barb.  209.     See,  also,  Redfield's  Prac- 
tice 384,. 

In  the  case  under  consideration  the  testator  devises  all  his 
estate  to  the  executors  and  directs  an  out-and-out  conversion  of 
it.  He  therefore,  of  course,  must  be  presumed  to  have  contem- 
plated such  actual  conversion  when  he  made  the  provision  for 
their  compensation,  which  is  in  effect  a  legacy.  He  not  only 
authorizes  but  requests  them  to  retain  for  their  compensation  five 
per  cent,  of  the  money  realized  in  the  settlement  of  his  estate 
(and  to  prevent  misunderstanding  he  adds),  both  real  and  per- 
sonal. What  he  meant  was  to  give  them,  for  their  pay,  five 
per  cent,  on  the  value  of  all  his  property,  the  value  to  be  fixed 
by  what  it  should  bring  or  realize  on  actual  conversion.  They 
have  had  charge  of  the  property  in  question,  under  the  devise  to 
them,  for  two  years.  Should  they  execute  the  power  of  sale 
under  the  will,  there  could  be  no  question  that  they  would  be 
entitled  to  the  percentage.  The  complainant,  for  his  own  advan- 
tage, seeks  to  restrain  them  from  converting  the  property  and  to 


An  executor  or  administrator  is  entitled  to  the  full  amount  of  commissions  on 
the  money  or  on  secured  notes  or  bonds  taken  by  him  for  the  proceeds  of 
lands  sold  by  him  at  a  probate  sale  to  pay  the  intestate's  debts,  Smith  v.  Cheney, 
1  Bob.  {La.)  98;  Eshelman's  Estate,  74  Pa.  St.  #;  Skinner's  Estate,  4  Phila, 
189 ;  Graves  v.  Graves,  5  Jones  Eq.  280 ;  although  such  amount  exceeds  the 
appraised  value  of  the  property  in  the  inventory,  Shurtliff  v.  Witherspoon,  1 
Sm.  &  Marsh.  621. 

An  executor  or  administrator  is  not  allowed  commissions  on  the  amount  of  a 
debt  due  from  his  intestate  and  secured  by  a  mortgage  on  lauds,  which  was  after- 
wards foreclosed  and  the  lands  sold  to  satisfy  it,  no  part  of  which  ever  came  into 
his  hands  as  assets  to  administer,  Reynolds  v.  Canal  Co.,  30  Ark.  520 ;  Butter- 
ly's  Case,  10  La.  Ann.  258  ;  Ball  v.  Brovm,  Bail.  Eq.  874  ;  nor  on  the  proceeds 
of  the  sale  of  lands  sold  on  execution  against  his  intestate,  Gollain's  Case,  31 
La.  Ann.  173 ;  aud  where  an  undivided  interest  in  lands,  subject  to  a  mort- 
gage, has  been  set  off  to  the  estate,  and  the  tract  sold  to  complete  the  partition 
and  satisfy  the  mortgage,  commissions  can  only  be  charged  on  the  estate's  in- 
terest in  the  surplus,  Marvin's  Estate,  Myrick  Prob.  163. 

Where  a  power  to  sell  lands  and  to  divide  the  proceeds,  is  given  to  an 
executor,  and  the  lands  are  subject  to  a  mortgage,  the  executor  is  entitled  to 
commissions  only  on  the  surplus  over  and  above  the  mortgage,  Baucus  v. 
Stover,  24  Hun  109  (two  judges  dissenting) ;  reversed  on  another  point  in  Bau- 
cus V.  Stover,  89  N.  Y.  1 ;  see  Cox  v.  Schermerhorn,  18  Hun  16. — Kep. 
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compel  them  to  convey  it  to  him,  and  they  are  willing  to  do  so. 
Under  the  circumstances,  they  are  entitled  to  the  percentage  on 
the  appraised  value  of  the  property. 


Thompson  C.  Munn 

V. 

Andrew  K.  Marsh. 


A  judgment  creditor  of  a  decedent,  whose  estate  is  insolvent,  and  whose 
administrator  refused  to  bring  suit,  filed  a  creditor's  bill  to  set  aside,  as  fraud- 
ulent, certain  mortgages  given  by  the  decedent  to  his  son-in-law,  which  were 
foreclosed  after  decedent's  death,  and  the  premises  bought  at  the  sheriff's  sale 
under  the  foreclosure  by  the  son-in-law,  the  defendant.  On  demurrer  to  the 
bill — Held,  (1)  that  the  administrator  is  not  a  necessary  party,  and  (2)  that  the 
bill  sets  forth  grounds  for  equitable  relief. 


Bill  for  relief.     On  general  demurrer. 
Mr.  John  W.  Taylor,  for  demurrant. 
Mr.  P.  Woodruff,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  by  the  complainant  as  a  creditor  of  the  estate 
of  Samuel  W.  Baldwin,  deceased,  in  behalf  of  himself  and  all 
other  unsatisfied  creditors  of  that  estate,  to  obtain  satisfaction  of 
his  and  their  debts  out  of  certain  land  in  Orange,  which  belonged 
to  Baldwin,  and  which  he  mortgaged  (by  two  mortgages)  to 
Marsh,  the  defendant,  who  was  his  son-in-law.  Marsh,  after 
Baldwin's  death,  brought  a  suit  in  this  court  against  the  execu- 
trix and  devisees  of  the  latter,  to  foreclose  the  mortgages  and 
obtained  a  decree  therein,  under  execution  whereon  he  caused  the 
property  to  be  sold,  and  at  the  sheriff's  sale  bought  it  in  for  a 
sum  much  less  than  his  claim  under  his  mortgages.     Baldwin's 
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estate  is  insolvent.  His  widow  was  his  executrix.  Although, 
she  proved  the  will  and  entered  upon  the  settlement  of  the  estate, 
she  did  not  complete  the  settlement.  She  is  dead.  After  her 
death  an  administrator  de  bonis  non  cum  testamento  annexo  was 
appointed,  and  he  has  not  yet  settled  the  estate.  The  complain- 
ant has  recovered  judgment  for  his  debt  against  the  administra- 
tor, and  being  desirous  that  proceedings  in  this  court  should  be 
taken  to  impeach  the  mortgages  for  fraud  between  Marsh  and 
Baldwin,  and  to  set  aside  the  sheriff's  sale,  to  the  end  that  the 
mortgaged  premises  may  be  applied  to  the  payment  of  Baldwin's 
creditors,  he  applied  to  the  administrator  to  bring  suit  for  those 
purposes.  The  administrator  refused  to  do  so,  unless  the  com- 
plainant would  indemnify  him  and  the  estate  against  all  the 
costs  and  expenses  thereof. 

The  defendant  has  demurred  to  the  bill.  His  causes  stated  in 
the  demurrer  are,  that  the  administrator  is  a  necessary  party 
complainant  or  defendant,  but  is  not  made  a  party  on  either  side, 
and  tliat  there  is  no  equity  in  the  bill.  At  the  hearing  he  de- 
murred, ore  tenus,  on  the  further  ground  that  the  defendant's 
wife  should  be,  but  is  not  a  party. 

The  demurrer  on  the  ground  of  want  of  equity  cannot  be 
maintained.  The  bill  alleges  that  Baldwin  and  Marsh  fraudu- 
lently covered  up  the  property  from  the  creditors  of  the  former 
by  the  mortgages,  and  that  the  latter,  to  effectuate  the  covinous 
design  and  get  the  property  into  his  own  hands  by  an  absolute 
title,  had  recourse  to  proceedings  for  foreclosure,  under  which 
he  bought  it,  and  that  he  still  holds  it  by  that  title.  The  credit- 
ors were,  indeed,  represented  in  that  suit  by  the  executrix,  who 
was  made  a  party,  but  she  was  Baldwin's  widow,  and  the  bill 
charges  fraud  upon  her  in  the  transaction.  It  alleges  that  the 
consideration  of  the  mortgages  was  notes  given  by  Marsh  to 
Baldwin,  which  it  was  agreed  the  former  should  never  pay, 
unless  compelled  to  do  so  by  Baldwin's  creditors  after  Marsh 
should  have  got  title  to  the  property.  It  also  states  that  the 
notes  were  never  paid,  and  that  Marsh,  with  the  consent  of 
Baldwin's  executrix,  destroyed  them  after  Baldwin's  death. 

Nor  is  the  administrator  a  necessary  party  to  this  suit.     He 
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has  no  order  of  sale  of  the  land  to  pay  debts.  He  has  substan- 
tially refused  to  bring  the  suit.  Indeed,  it  is  a  question  whether 
he  could  have  brought  it  even  if  he  had  such  order  for  sale. 
Haston  v.  Castner,  4-  Stew.  Eq.  697,  701.  The  complainant  has 
a  right  to  bring  it.  But  after  satisfaction  of  his  debt  and  those 
of  other  creditors  who  may  be  entitled  to  the  benefit  of  these 
proceedings  out  of  the  property,  the  residue  of  the  value  of  the 
laud  would  belong  to  Marsh ;  for  as  between  him  and  the 
grantor  and  his  heirs,  the  mortgages  were  valid.  The  adminis- 
trator, therefore,  is  not  a  necessary  and  would  not  be  a  proper 
party  defendant.  Jackson  v.  Forrest,  2  Barb.  Ch.  576.  See, 
also,  Haston  v.  Castner,  ubi  sup.,  and  Wait  Fraud.  Con.  §  136. 

As  to  the  ground  of  demurrer  taken  ore  tenus,  that  the  defend- 
ant's wife  should  be  a  party,  it  is  enough  to  say  that  it  does  not 
appear  by  the  bill  that  the.  defendant  has  a  wife,  and  therefore 
the  objection  cannot  be  made  on  demurrer. 

The  demurrer  will  be  overruled,  with  costs. 


John  M.  Canda 

V. 

Ellis  K.  Powers. 

On  January  11th,  1879,  Mrs.  Totten,  without  her  husband  joining  in  the 
deed,  because  the  pasties  supposed  and  were  advised  that  it  was  unnecessary, 
conveyed  a  farm  belonging  to  her  to  Mr.  and  Mrs.  Allen,  for  $3,200,  subject  to 
a  mortgage  of  S!5,000.  Of  the  consideration,  $200  were  paid  in  cash  by  Mr. 
Allen,  and  $3,000  in  his  three  notes  of  $1,000  each,  payable  to  Mrs.  Totten. 
These  notes  were  shortly  afterwards  endorsed  by  her  to  complainant  for  a 
prior  indebtedness.  The  complainant,  when  they  were  unpaid,  brought  suit 
on  them  in  a  court  in  New  York,  and  Allen  then  proposed  that  the  complain- 
ant should  accept  a  deed  for  the  farm  in  payment  of  the  claim  on  the  notes, 
which  he  did.  On  January  12th,  1879,  the  defendant  issued  an  attachment 
against  Mr.  and  Mrs.  Totten,  who  were  non-residents,  and  thereunder  seized 
and  sold  the  farm. — Held,  that  whether  there  was  fraud  or  not  in  the  convey- 
ance from  Mrs.  Totten  to  the  Aliens,  the  complainant  was  not  affected  thereby 
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and  his  title,  founded  on  the  equitable  one  of  the  Aliens  under  Mrs.  Totten's 
deed  to  them,  would  prevail  against  the  defendant's  title  under  the  sheriff's 
sales  on  his  attachment. 


Bill  for  relief.     On  final  hearing  on  pleadings  and  proofs. 
Mr.  H.  M.  Barrett  and  Mr.  J.  R.  Emery,  for  complainant. 
Mr.  J.  Linn,  for  defendant. 

The  Chancellor. 

This  suit  is  brought  to  remove  a  cloud  from  the  title  to  the 
complainant's  farm  of  about  one  hundred  and  sixty  acres,  known 
as  the  Smock  Farm,  situate  in  the  counties  of  Middlesex  and 
Somerset.  The  premises  are  in  two  tracts,  one  of  about  thirty- 
acres  in  the  former  county,  and  the  other  of  about  one  hundred 
and  thirty-one  acres  in  the  latter.  The  cloud  arises  from  a  claim 
of  title  to  the  property,  made  by  the  defendant.  Before  and  up 
to  January  11th,  1879,  the  premises  were  owned  by  Emma  A. 
Totten,  wife  of  John  Totten.  By  deeds  of  that  date  she  con- 
veyed them  (her  husband  not  joining  in  the  deeds),  in  fee,  to 
William  Allen  and  Sarah  E.,  his  wife.  Those  deeds  were 
recorded  on  the  25th  of  the  same  month.  Allen  and  his  wife 
conveyed  the  property  to  the  complainant  by  deeds  dated  August 
4th,  1880.  The  defendant's  claim  is  based  upon  an  attachment 
issued  by  him  against  Mr.  and  Mrs.  Totten,  out  of  the  supreme 
court  of  this  state,  January  12th,  1879,  the  next  day  after  the 
conveyance  to  Mr.  and  Mrs.  Allen  (both  Powers  and  the  Tottens 
were  residents  of  the  city  of  New  York),  under  which  the  right, 
title  and  interest  of  Mr.  and  Mrs.  Totten  in  the  farm  were 
attached.  Mrs.  Totten  appeared  to  the  attachment,  and,  after 
a  trial  therein,  a  judgment  was  entered  against  her  on  or  about 
February  24th,  1880,  upon  which  a  writ  oi  fieri  facias  de  bonis 
d  terris  was  issued  on  the  8th  of  November  following.  Under 
that  writ,  the  sheriff  of  Middlesex  levied  on  the  part  of  the 
farm  which  lay  in  his  county,  and  on  certain  goods  and  chattels 
thereon  belonging  to  the  complainant,  as  the  latter  alleges.     The 
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sheriff  having  sold  the  personal  property  on  the  5th  of  January, 
1881,  and  not  realizing  enough  from  the  sale  to  pay  off  the 
claim,  sold  the  real  estate  on  the  22d  of  March,  in  the  last- 
mentioned  year,  to  Powers,  for  $100.  Under  another  like  writ, 
issued  on  the  judgment,  the  sheriff  of  Somerset  sold  that  part  of 
the  farm  which  lay  in  his  county  to  Powers,  February  26th, 
1881,  for  $100.  At  both  of  the  sales  of  the  real  estate,  the 
complainant  gave  public  notice  to  the  persons  present  that  he 
was  the  owner  of  the  farm  and  was  in  possession  of  it;  that 
Mrs.  Totten  had  no  interest  in  it  when  the  attachment  was 
issued ;  that  any  person  who  should  purchase  at  the  sale  would 
buy  at  his  peril,  and  that  suit  would  be  brought  to  enforce  the 
complainant's  rights  and  protect  his  interest  in  the  property. 
Powers  took  deeds  from  the  sheriffs.  In  April,  1881,  he  began 
an  action  of  ejectment  to  recover  possession  of  the  part  of  the 
farm  which  lies  in  Middlesex,  which  action  was  pending  when 
this  suit  was  brought,  and  was  stayed  by  an  injunction  granted 
therein.  After  the  sheriff's  sale  of  the  land  had  taken  place 
the  complainant  discovered  that  the  deeds  from  Mrs.  Totten  to 
Allen  and  his  wife  were  invalid  at  law,  because  Mr.  Totten  did 
not  execute  them.  He  thereupon,  to  remedy  the  defect  and 
establish  his  legal  title,  obtained  conveyances  of  the  property 
from  Mr.  and  Mrs.  Totten  directly  to  himself,  in  April,  1881, 
which  were  recorded  in  May  following.  The  reason  why  Mr. 
Totten  did  not  join  his  wife  in  executing  the  deeds  to  Mr. 
and  Mrs.  Allen  was,  that  he  and  she  supposed  that  it  was  not 
necessary  for  him  to  do  so  in  order  to  render  the  deeds  valid  in 
law,  but  believed  that  if  executed  by  her  alone  they  would  con- 
vey a  full  and  complete  title,  and  they  were  so  advised  by  their 
5.M},  lawyer.  The  bill  prays  answer  without  oath  ;  that  Powers  may 
'^^  be  decreed  to  have  no  interest,  right  or  title  to  the  farm,  or  any 

lien  thereon,  by  reason  of  the  judgment  or  sales ;  tha-t  the  cloud 
of  the  sheriffs'  deeds  to  him  upon  the  title  may  be  removed,  and 
that  he  may  be  restrained  from  further  prosecuting  the  ejectment 
suit,  or,  by  any  other  proceeding  had  or  to  be  had  by  virtue  of 
his  judgment  and  the  sales  thereunder,  in  any  way  interfering 
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with  the  complainant's  quiet  possession  and  enjoyment  of  the 
premises. 

Powers,  by  his  answer,  sets  up  several  defences,  viz. :  That  the 
deeds  to  Allen  and  his  wife,  though  dated  January  11th,  1879, 
were  not  executed  until  after  the  issuing  of  the  attachment 
(which  was  issued  January  12th,  1879),  and  that  the  certificates 
of  acknowledgment  on  those  deeds  were  fraudulently  antedated ; 
that  the  deeds  were  void  in  law  because  Totten  did  not  execute 
them,  and  that  they  were  fraudulent  and  without  consideration, 
and  made  merely  to  defraud  creditors,  and  tlierefore  are  void 
both  at  law  aud  in  equity ;  that  one  of  them — the  deed  for  the 
land  in  Middlesex — was  not  properly  acknowledged,  and  there- 
fore ought  not  to  have  been  recorded ;  that  he  had  no  notice  of 
the  conveyances  to  Allen  and  his  wife  until  after  he  recov- 
ered his  judgment,  and  that  the  conveyances  to  the  complainant 
were  fraudulent  and  made  with  the  intent  and  for  the  purpose 
of  hindering,  delaying  and  defrauding  him  in  the  collection  of 
his  debt  due  him  from  the  Tottens,  and  therefore  are  void. 

The  important  facts  of  the  case  appear  to  be  that  on  the 
11th  of  January,  1879,  Mrs.  Totten  owned  the  farm.  On 
that  day  she  conveyed  it  to  Mr.  and  Mrs.  Allen  (the  latter  was 
her  daughter)  for  the  consideration  of  $3,200,  subject  to  a  mort- 
gage of  $5,000  thereon.  Of  the  purchase-money,  $200  were 
paid  in  cash  by  Allen  on  the  delivery  of  the  deed,  and  for  the 
rest  he  gave  his  three  promissory  notes  dated  January  11th,  1879, 
each  for  $1,000,  and  payable,  respectively,  in  thirty,  sixty  and 
ninety  days  from  date,  to  the  order  of  Mrs.  Totten.  Those  notes, 
within  thirty  days  thereafter,  were  endorsed  by  her  to  the  com- 
plainant and  credited  by  him  on  her  indebtedness  to  him  on  his 
books.  He  was  a  dealer  in  masons'  building  materials  in  the  city 
of  New  York,  and  her  indebtedness  to  him  \vas  for  such  mate- 
rials sold  and  delivered  to  her  through  her  husband,  who  was  a 
builder,  and  then  did,  as  for  some  time  before  that  he  had  done, 
business  in  her  name.  The  complainant  endorsed  the  notes  and 
put  them  in  bank.  When  they  became  due  they  were  not  paid. 
He  brought  suit  upon  them  in  the  marine  court  of  New  York 
city  against  Allen  and  Mrs.  Totten,  the  endorser.     No  defence 
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was  made.  After  he  became  entitled  to  judgment,  Allen  pro- 
posed to  him  to  accept  a  conveyance  of  the  farm  in  satisfaction 
of  the  claim  on  the  notes,  and  he  did  so. 

There  is  no  evidence  whatever  worthy  of  the  name  to  incul- 
pate the  complainant  in  the  imputed  design  of  hindering,  delay- 
ing or  defrauding  the  creditors  of  the  Tottens,  or  any  of  them, 
by  means  of  the  conveyance  of  the  property  in  question  to  him. 
He  was  the  creditor  of  the  Tottens  for  goods  sold  by  him  to 
them,  to  the  amount,  he  swears,  of  $3,442  65,  when  the  deeds  to 
Allen  and  his  wife  were  made.  The  three  notes,  each  for  $1,000, 
which  the  former  gave  to  the  Tottens  as  part  of  the  considera- 
tion of  the  deeds,  were,  soon  after  they  were  given  (Totten  says 
it  was  within  thirty  days),  endorsed  by  Mrs.  Totten  over  to  the 
complainant  and  credited  on  her  account  on  his  books.  The 
complainant  says  that  Totten  brought  them  to  him,  and  said  that 
he,  Totten,  had  them,  and  that  the  complainant  had  better  take 
them,  and  the  complainant  says  that  as  he  thought  it  was  only  a 
short  time  they  had  to  run,  he  would  take  them,  and  did  so 
accordingly.  After  they  became  due  he  brought  suit  upon  them, 
and  then  Allen  proposed  through  Mr.  Smith,  the  complainant's 
lawyer,  who  had  sued  him  and  Mrs.  Totten  upon  them,  to  con- 
vey the  property  to  him,  with  the  stock  and  implements  on  the 
farm,  in  satisfaction  of  the  notes.  He  appears  to  have  consented 
to  take  them  with  considerable  reluctance.  Allen  swears  that 
when  he  approached  the  complainant  on  the  subject  and  made 
the  offer,  the  latter  demurred,  saying  in  substance,  that  he  wanted 
no  farm,  but  wanted  his  money.  He  also  says  that  the  com- 
plainant told  him  he  would  rather  have  the  money  than  the 
farm,  and  that  if  Allen  would  give  him  the  money  for  the  notes 
he  would  give  him  $1,000  worth  of  any  materials  in  his,  the 
cpmplainant's,  line  of  business,  in  his  yard.  The  complainant 
says  he  told  Allen  he  would  rather  have  the  money  than  the 
farm,  that  he  did  not  want  the  farm,  that  he  had  no  particular 
use  for  it,  but  Allen  said  that  his  interest  in  the  farm  was  worth 
more  than  the  amount  of  his  indebtedness  to  the  complainant  on 
the  notes.  He  also  says  he  told  Allen  that  he  would  rather 
have  the  money  in  his  business,  a  great  deal,  than  to  have  the 
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farm,  and  that  any  time  when  Allen  would  pay  him  he  could 
have  the  farm,  or  something  like  that.  Before  he  took  the  prop- 
erty he  directed  his  attorney  to  come  to  this  state  and  search  the 
title,  and  the  latter  did  so.  He  says  his  lawyer  told  him  the  title 
was  good,  and  the  deeds  were  perfectly  good,  that  he  had  drawn 
them.  He  adds  that  the  lawyer  told  him  the  deeds  were  just  as 
good  without  Totten's  signature  as  with  it,  that  the  law  on  that 
subject  in  New  York  was  the  law  here.  Though  in  one  of  the 
deeds  (that  for  the  tract  of  about  thirty  acres)  the  consideration 
is  said  to  be  "  $1,000,  to  be  delivered  in  building  materials,  and 
the  further  sum  of  $1"  (the  consideration  in  the  other  is  stated 
to  be  $7,000),  he  swears  that  that  was  not  the  consideration  at  all, 
but  that  the  money  due  him  from  Allen  on  the  three  notes  was 
the  sole  consideration.  He  also  says  that  the  lawyer  who  drew 
the  deed  is  responsible,  and  not  he,  for  that  statement  of  the  con- 
sideration in  the  first-mentioned  deed.  The  proof  is  that  the 
deeds  were  intended  to  be  absolute,  unconditional  conveyances  to 
him  for  the  consideration  of  the  amount  due  on  the  three  notes. 
Nor  is  the  allegation  that  the  deeds  from  Mrs.  Totten  to  Mr. 
and  Mrs.  Allen  were  fraudulent,  proved.  They  were  not  with- 
out consideration,  as  already  appears.  Allen  swears  that  when 
he  gave  the  notes  he  expected  to  be  able  to  pay  them  at  matu- 
rity, with  the  promised  assistance  of  his  brother,  in  which  he 
was  disappointed.  Mr.  Smith,  the  lawyer  who  drew  the  deeds, 
testifies  that  the  notes  were  given  in  order  that  the  Tottens 
might  give  them  to  the  complainant  on  account  of  their  debt  to 
him,  and  that  the  farm  was  put  into  Allen's  hands  so  that  the 
complainant  might  thus  have  the  security  of  it  through  the  deeds 
from  Allen  and  his  wife,  but  it  is  quite  clear  from  his  testimony 
that  the  conveyance  of  the  farm  to  the  complainant  was  not  in 
contemplation  when  the  notes  were  given.  Indeed,  he  says  as 
much.  It  appears  from  his  own  admission  that  his  recollection 
of  the  transaction  is  not  clear.  His  age,  when  he  testified,  was 
eighty-two  years,  and  he  says  his  recollection  is  impaired. 
Totten  testifies  that  the  conveyance  to  the  complainant  was  not 
contemplated  in  the  conveyance  to  the  Aliens.  The  complain- 
«it  swears  that  he  took  the  notes  on  his  knowledge  of  Allen  (he 
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says  he  knew  he  was  a  very  industrious  man),  and  some  inquiries 
that  he  made  in  regard  to  his  responsibility,  and  that  he  did  not 
then  know  that  the  farm  had  been  conve^'ed  to  Allen,  and  never 
heard  of  it  until  after  the  notes  had  matured  and  he  was  engaged 
in  trying  to  collect  the  money  due  on  them.  The  fact  that  the 
conveyance  to  the  Aliens  was  to  both  of  them,  husband  and  wife, 
is  some  evidence  that  it  was  made  to  them  for  their  own  benefit. 
The  proof  does  not  establish  the  allegation  of  fraud  against 
Allen. 

But  had  there  been  fraud  in  the  conveyance  to  the  Aliens,  the 
complainant's  title,  he  being  innocent  of  the  fraud,  would  not  be 
affected  by  it.     Phelps  v.  Morrison,  10  C.  E.  Gr.  538. 

The  Aliens  had  no  legal  title  when  the  attachment  was  issued, 
but  they  had  an  equitable  one.  The  allegations  in  the  answer, 
that  the  deeds  to  them  were  not  given  until  after  the  attachment 
had  been  issued,  and  that  the  certificates  of  acknowledgment  were 
fraudulently  antedated,  are  not  only  not  either  of  them  supported 
by  proof,  but  both  are  disproved.  When  the  attachment  was 
issued,  the  Tottens,  in  equity,  had  no  title  to  the  farm.  They 
had,  for  a  valuable  consideration,  parted  with  all  their  interest 
in  it  to  the  Aliens,  and  though  the  conveyances  which  they  made 
were  void  in  law,  they  will  be  upheld  in  equity.  The  attach- 
ment bound  only  their  estate  in  the  property  at  the  time  it  was 
issued,  and  therefore  if  they  had,  in  equity,  conveyed  away  all 
their  estate,  it,  in  fact,  bound  nothing.  That  the  defendant  had 
notice  of  the  conveyance  to  the  Aliens  before  he  recovered  his 
judgment,  is  clearly  proved.  Totten  testified  on  the  trial  in  the 
attachment  proceedings,  in  the  presence  of  Powers,  that  the  farm 
had  been  conveyed  to  Allen ;  that  it  belonged  to  Allen.  The 
defendant,  in  his  answer,  states  that  Totten  testified  on  the  trial 
that  he  had  had  the  farm  conveyed  to  Allen,  and  that  it  was 
done  after  the  beginning  of  the  attachment  suit,  but  there  is  no 
proof  to  sustain  this  version.  It  is  clear,  then,  that  Powers  had 
notice  of  the  conveyance  to  Allen  before  he  recovered  judgment 
in  the  attachment.  He  therefore,  by  the  sale  under  the  execu- 
tions, acquired  the  legal  title  only,  and  he  holds  it  subject  to  the 
equitable  title  of  the  complainant.  The  complainant  is  entitled 
to  the  relief  prayed  for  in  his  bill,  and  he  is  entitled  to  costs. 
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EzEKiEL  E.  Bonham  et  al.,  executors  &c., 

V. 

Ann  Bonham  et  al. 

Where  the  payment  of  vested  legacies  was  postponed  by  the  operation  of 
another  clause  in  the  testator's  will,  for  the  benefit  of  his  widow,  until  after 
her  death — Held,  that  the  legatees  were  ratably  entitled  to  interest  on  their 
legacies  from  the  expiration  of  one  year  after  testator's  death. 


Question  as  to  interest  upon  legacies.  On  written  stipulation 
of  counsel  as  to  facts. 

Messrs.  Voorhees  <&  Cotter,  for  the  executors. 

3fr.  H.  A.  Fluck,  for  the  legatees. 

The  Chancellor. 

By  the  decree  in  this  cause  it  was  adjudged  that  the  payment 
of  the  general  legacies  should  be  postponed  until  after  the  death 
of  the  testator's  widow.  Bonham  v.  Bonham,  6  Stew.  Eq.  4-76. 
She  is  dead.  The  surviving  executor  has  settled  his  account. 
He  has  paid  all  the  general  legacies  except  two  (of  $200  each) 
to  Whitfield  Bonham  and  his  sister,  Sarah  J.  Brink.  Those 
which  he  has  paid  he  has  paid  without  interest.  He  has  in  his 
hands  a  balance  of  $1,458.17,  out  of  which  the  two  legacies 
above  mentioned  are  to  be  paid.  The  legatees  demand  interest 
thereon,  at  the  legal  rate,  from  the  expiration  of  one  year  after 
the  death  of  the  testator,  and  the  question  submitted  for  decision 
is  whether  they  are  entitled  to  it  or  not.  Their  legacies  were 
given  to  tiiem  "  as  they  should  become  of  age,"  and  there  was  a 
limitation  over  in  case  of  their  death  before  attaining  to  majority. 
They  were  both  of  age,  however,  at  the  death  of  the  testator. 
The  legacies,  therefore,  were  vested,  and  according  to  the  rule, 
were  payable  at  the  end  of  one  year  from  the  death  of  the  tes- 
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tator.  The  fact  that  it  was  necessary,  in  order  to  carry  out  the 
testator's  intention  in  regard  to  the  support  of  his  wife,  to  post- 
pone the  payment  of  the  general  legacies  until  after  her  death, 
in  nowise  aflfected  the  character  of  the  legacies.  It  did  not  make 
them  contingent  legacies.  They  bore  interest  from  the  time  when 
they  would  have  been  payable  but  for  that  necessity.  But  so 
did  the  other  vested  pecuniary  legacies.  The  estate,  however,  is 
not  sufficient  to  pay  the  interest  in  full  upon  all  of  them,  and  the 
executor  has  paid  no  interest  on  any  of  them.  In  view  of  the 
deficiency  of  assets  to  pay  interest  in  full  on  all,  there  must  be  a 
ratable  payment  of  interest  to  all.  The  two  legatees  are  there- 
fore entitled  to  their  ratable  proportion  of  interest,  but  only  to 
such  ratable  proportion,  and  the  others  are  still  entitled  to  receive 
their 


Pateick  McEvoy 

V. 


The  Trustees  of  School  District  No.  8,  in  the  County 

OF  Hudson. 

A  subpoena  to  answer  a  bill  to  foreclose  a  mortgage  was  inadvertently  made 
returnable  on  Sunday.  It  was  duly  served  more  than  ten  days  before  the  return- 
day,  and  no  answer  filed  or  appearance  entered. — Held,  that  the  return-day 
could  be  amended  so  as  to  make  it  returnable  on  the  following  Monday,  and  a 
decree  pro  confesso  be  entered  thereon. 


Bill  to  foreclose.     Motion  for  decree  p^^o  confesso. 
Messrs.  Wallis  and  Edwards,  for  the  motion. 

The  Chancellor. 

The  subposaa  to  answer  in  this  case  was  tested  April  14th, 
it  was  served  on  the  18th  (fifteen  days  before  the  return-day) 
and   was  made  returnable  May  4th,  which  was  Sunday.     The 
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defeudants  have  not  appeared.  The  time  for  answering  expired 
more  than  ten  days  ago.  The  subpoena  was  by  inadvertence 
made  returnable,  as  before  stated,  on  Sunday,  and  the  question 
presented  is  whether  it  is  not  therefore  void  as  a  nullity.  By  the 
common  law  the  fact  that  an  original  writ  was  returnable  on 
Sunday  did  not  avoid  it,  but  the  court  did  not  sit  to  receive  the 
return  till  the  next  day.  3  Black,  Com.  277.  It  is  suggested 
that  what  was  said  in  Kinney  v.  Emery,  10  Stew.  Eq.  S39,  in 
denying  a  motion  to  quash  a  subpoena  to  answer,  is  equally 
applicable  in  this  case.  There  the  motion  was  based  on  the 
ground  that  the  subpoena  was  returnable  on  a  day  which  was  a 
legal  holiday.  It  is  true  that  nothing  is  required  of  the  defend- 
ant on  the  return-day,  not  even  to  enter  an  appearance,  whether 
he  intends  to  defend  or  not.  The  notice  at  the  bottom  of  the  writ 
so  informs  him.  Nor  is  anything  required  to  be  done  on  that 
day  by  the  officer  whp  served  the  writ.  The  statute  {Rev.  p.  105 
§  1^)  makes  it  his  duty  to  return  the  writ  at  the  time  mentioned 
in  it,  but  he  may  do  so  before  that  day,  or  if  that  day  be  Sun- 
day or  a  holiday,  he  may  do  it  on  the  next  day.  In  practice,  he 
sends  the  writ  to  the  clerk  by  mail.  The  service  of  the  writ 
notifies  the  defendant  of  the  beginning  of  the  suit,  and  the 
return-day  is  the  date  from  which  the  time  for  defending  begins 
to  run.  To  the  court  the  return  is  the  evidence  that  it  has 
obtained  jurisdiction  over  the  defendant.  Our  act  "  in  relation 
to  legal  holidays  "  {Rev.  p.  4BT)  provides  that  no  court  shall  sit 
upon  the  days  mentioned  in  the  act  except  where  it  would  sit 
upon  Sunday.  The  prohibition  is  in  reference  to  the  sitting  of 
the  court.  The  main  object  of  it  is  to  secure  to  all  engaged  in 
the  business  of  courts — judges,  lawyers,  jurors,  suitors,  witnesses 
<fec.,  and  all  court  attendants — exemption  from  attendance  at  or 
upon  the  court  on  those  days,  and  hence  the  courts  are  forbidden 
to  sit.  But  the  prohibition  does  not  extend  to  all  judicial  acts. 
Courts  may  on  those  days  do  ex  parte  business,  such  as  can  be 
done  at  chambers  ;  for  example,  this  court  may  grant  injunctions 
or  award  writs  of  ne  exeat  &c.  &c.,  and  process  may  be  tested 
on  those  days.  There  is  a  difference  between  the  legal  holidays 
mentioned  in  the  act  and  Sunday.     Sunday  is  not  a   holiday. 
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Phillips  V.  Innes,  4-  CI.  &  Fin.  234-.  Our  act,  just  referred 
to,  treats  it  as  being  different  from  a  holiday.  In  Noy's 
Maxims,  under  the  head  Dies  Dominicus  non  est  juridicMS, 
the  writer  says  that  the  judges  cannot  sit  on  Sunday ;  for 
that  day  is  exempt  from  such  business  by  the  common  law 
by  reason  of  the  solemnity  of  it,  in  order  that  all  mankind  may 
apply  themselves  to  their  devotions  and  the  honor  of  God.  Nay's 
Max.  2.  Although,  as  was  urged  in  Swann  v.  Broome,  3  Burr. 
1595,  there  is  no  profiination  of  the  day  in  the  mere  ideal  rela- 
tion of  the  act  presumed  (but  merely  fictitiously)  to  be  done  upon 
it,  yet  I  deem  it  proper  to  recognize  even  in  such  a  case  as  this 
the  distinction  made  by  the  common  law  and  our  own  statute 
between  mere  holidays  and  Sundays,  and  I  will  therefore  pursue 
a  practice  in  conformity  with  the  practice  of  the  common  law  in 
the  case  of  original  writs  made  returnable  on  Sunday.  There 
the  return  was  received  on  the  next  day.  Here  I  will  amend  the 
writ  by  changing  the  return  day  from  the  4th  to  the  5th  of 
May,  which  was  Monday.  In  Boyd  v.  Vanderhemp,  1  Barb.  Ch. 
S73,  where  an  execution  was  made  returnable  on  Sunday, 
Chancellor  Walworth  said  that  while  it  was  irregular  to  make 
any  process  returnable  on  the  Sabbath,  the  objection  on  that 
ground  was  merely  technical,  and  in  an  ordinary  case  the  court 
would  permit  an  amendment  of  the  process  to  promote  the  pur- 
poses of  justice.  In  Swann  v.  Broome,  3  Burr.  1595,  above 
referred  to,  Lord  Mansfield  said  that  writs  were  formed  in  those 
times  when  the  courts  of  justice  might  sit  on  Sundays,  and  that 
those  ancient  returns,  which  were  not  improper  when  the  writs 
were  first  formed,  had  continued  ever  since,  without  being  altered 
in  succeeding  times;  that  the  canons  did  not  at  all  interfere  so 
as  to  make  any  alteration  in  them,  for  the  canons  extended  their 
prohibition  no  further  than  against  awarding  process  and  giving 
judgment  and  such  like  aets  of  court  on  Sundays ;  so  that  the 
writs  had  continued  in  their  primitive  form ;  but  that  no  busi- 
ness could  be  done  by  the  court  until  Monday,  and  that  the  day 
of  their  being  actually  returned  was  therefore  as  certainly  known 
as  if  the  writs  were  made  returnable  on  Monday.  The  writ  will 
be  amended,  and  the  decree  pro  confesso  signed. 
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Richard  P.  Terhune 


The  Midland  Railroad  Company  op  New  Jersey  et  al. 

1.  Where  several  railroad  corporations  have  by  authority  of  law  been  coa- 
-iilidated,  this  court  has  no  jurisdiction,  upon  the  application  of  a  bondholder 
and  stockholder  of  one  of  the  original  corporations,  to  put  an  end  to  the  exist- 
ence of  the  consolidated  company,  upon  the  alleged  ground  that  it  had  its 
origin  in  a  fraudulent  design,  and  was  created  to  answer  a  fraudulent  purpose, 
nor  upon  the  ground  that  the  proceedings  for  consolidation  had  been  defective. 

2.  The  bill  also  seeks  relief  against  a  construction  company,  to  which,  com- 
plainant alleges,  certain  shares  of  stock  and  certain  bonds  of  the  original  com- 
pany were  fraudulently  transferred  by  the  directors  of  the  original  company, 
and  asks  that  the  stock  and  bonds  be  surrendered. — Held,  that  the  directors 
of  the  construction  company  were  proper  parties,  with  a  view  to  a  discovery. 

3.  Several  defendants,  who  could  not  have  been  compelled  to  join  in  one 
demurrer,  demurred  separately,  but  all  appeared  by  the  same  solicitor  and 
counsel. — Held,  that  only  one  bill  of  costs  should  be  allowed  them,  but  that 
that  might  embrace  the  costs  of  drawing,  engrossing  and  filing  all  of  the 
demurrers,  and  drawing,  taking  and  filing  the  affidavits  thereto. 


Original  and  supplemental  bills  for  relief.  On  general  demur- 
rer to  amended  supplemental  bill. 

Mi:  J.  W.  Taylor,  for  demurrants. 

Mr.  J.  A.  McOreery,  for  complainant. 

The  Chancellor. 

The  object  of  the  complainant  in  bringing  this  suit  is  to  pro- 
tect his  interest  as  a  bondholder  and  stockholder  of  the  Midland 
Railroad  Company  of  New  Jersey.  Since  he  filed  his  original 
bill  that  corporation  has,  with  others,  been  consolidated  into  a  new 
corporation,  called  the  New  York,  Susquehanna  and  Western 
Railroad  Company.  By  that  bill  he  sought  to  protect  his  interest 
against   the  action   of  the    Midland  company,  and   the  persons 


424  CASES  IN  CHANCERY.  [38  Eq. 

Terhune  v.  Midland  E.  E.  Co. 

who  constituted  a  committee  of  re-organization  of  the  Midland 
Railway  Company  of  New  Jersey,  of  which  the  Midland 
Railroad  Company  of  New  Jersey  is  the  successor,  in  issuing 
stock  and  bonds  of  the  latter  company  in  excess  of  the  amounts 
limited  by  the  agreement  of  re-organization.  By  his  supple- 
mental bill  he  seeks  to  protect  that  interest  against  the  acts  of 
the  consolidation  before  referred  to,  in  the  issuing  of  bonds  and 
stock,  and  against  the  acts  of  the  directors  of  the  Midland  Rail- 
road Company  in  eflfecting  the  consolidation  and  in  the  fraudu- 
lent issue  of  stock  of  the  Midland  Railroad  Company  to  a 
construction  company  (the  New  York  and  Scranton  Construction 
Company),  in  which  they  were  interested.  After  the  consolida- 
tion had  taken  place,  the  resultant  corporation,  the  New  York, 
Susquehanna  and  Western  Railroad  Company,  made  a  mortgage 
for  $5,500,000  upon  its  property  to  the  Central  Trust  Company 
of  New  York,  to  secure  the  payment  of  its  bonds.  The  com- 
plainant, by  his  supplemental  bill,  did  not  make  the  trust  com- 
pany a  party.  He  made  the  various  companies  which  were 
consolidated,  and  their  directors  and  stockholders,  and  the 
New  York,  Susquehanna  and  Western  Railroad  Company  and 
the  construction  company  and  their  directors,  parties.  The 
apparent  and  avowed  object  of  the  supplemental  bill  is  to  dis- 
solve, by  decree  of  this  court,  the  New  York,  Susquehanna  and 
Western  Railroad  Company,  and  to  obtain  a  decree  that  the  con- 
struction company  surrender  the  stock  and  bonds  issued  to  it ; 
and  generally  to  undo  all  that  has  been  done  in  the  premises, 
whether  before  or  after  the  consolidation,  prejudicial  to  the 
interest  of  the  complainant  as  a  bondholder  and  stockholder  of 
the  Midland  Railroad  Company.  That  company  and  others  of 
the  defendants  demurred  to  the  supplemental  bill  on  the  ground 
of  want  of  parties  (the  non -joinder  of  the  trust  company),  and 
want  of  equity.  The  complainant  submitted  to  the  demurrer  so 
far  as  the  former  ground  was  concerned,  and  amended  his  bill 
accordingly.  The  question  submitted  on  the  argument  of  the 
demurrer  was  whether  there  is  equity  in  the  bill,  and  if  so, 
whether  the  natural  persons  who  have  demurred,  ought  to  have 
been  made  parties  to  it. 

The  complainant,  by  the  supplemental  bill,  alleges  that   the 
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defendants,  the  directors  of  the  Midland  Railroad  Company,  have 
fraudulently  conspired  with  the  defendants,  who  are  directors  and 
stockholders  of  the  other  corporations,  which  with  it  were  con- 
solidated into  the  New  York,  Susquehanna  and  Western  Rail- 
road Company,  to  defraud  the  complainant  by  means  of  the 
creation  of  those  corporations  and  that  consolidation  and  the  cor- 
porate acts  of  the  latter.  It  is  not  within  the  jurisdiction  of  this 
court  to  put  an  end  by  its  decree  to  the  existence  of  the  consoli- 
dated company  for  the  causes  alleged  in  the  bill.  That  corpora- 
tion exists  by  authority  of  law,  and  this  court  therefore  has  no 
power  to  put  an  end  to  it  on  the  ground  that  it  had  its  origin  in 
a  fraudulent  design  and  was  created  to  answer  a  fraudulent  pur- 
pose. Atty.-Gen.  v.  Stevens,  Sax.  369 ;  National  Docks  Ry.  Co. 
V.  Central  R.  R.  Co.,  5  Stew.  Eq.  755.  The  complainant,  there- 
fore, cannot  obtain  the  relief  he  seeks  on  that  head. 

It  is  alleged  in  the  bill,  it  may  be  remarked,  that  the  proceed- 
ings for  consolidation  are  defective,  and  therefore  it  is  urged  that 
the  consolidation  was  not  in  fact  legally  eflfected.  But  whether  it 
was  legally  effected  or  not  is  not  a  question  to  be  decided  here.  The 
company  is  a  de  facto  corporation  existing  under  the  forms  of  law. 
The  directors  of  a  corporation  may  sometimes,  indeed,  be  made 
parties  for  discovery  merely  in  a  snrt  for  relief  against  the  com- 
pany ;  but  here  no  relief  can  be  granted  as  against  those  corpora- 
tions. If  it  be  conceded  that  those  persons  conspired  with  the 
directors  of  the  Midland  company  to  create  corporations  and 
consolidate  them  and  that  company  together,  in  order  to  get  the 
property  of  the  latter,  that  is  no  reason  for  making  them  parties; 
for  this  court  cannot  on  that  ground  dissolve  the  corporation 
created  by  the  proceedings  for  consolidation.  Any  relief  which 
this  court  may  grant  against  it  must,  it  would  seem,  be  of  a  pro- 
hibitory or  preventive  character  merely.  As  to  the  construction 
company,  it  is  alleged  not  only  that  it  was  created  and  organised 
by  the  directors  of  the  Midland  company  to  defraud  the  com- 
plainant and  other  stockholders  and  bondholders  of  the  latter 
company,  but  that  it  received  certain  shares  of  stock  and  certain 
bonds  of  that  company  which  were  fraudulently  transferred  to  it 
by  the  Midland  company,  and  which  the  complainant  insists  it 
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ought  to  surrender.  The  bill  seeks  relief  against  the  construc- 
tion company,  and  therefore  its  directors  are  proper  parties  with 
a  view  to  a  discovery. 

Those  persons  who  are  made  parties  as  directors  or  stockhold- 
ers of  the  corporations  other  than  the  Midland  company,  which 
were  consolidated,  are  neither  necessary  nor  proper  parties,  nor 
are  the  corporations  themselves.  Their  demurrers,  therefore,  must 
be  allowed,  with  costs.  As  to  the  other  demurrers,  the  complain- 
ant must  pay  costs  thereon  up  to  the  time  of  amendment.  Those 
demurrers  would  have  been  sustained  on  the  ground  of  want  of 
necessary  parties,  had  the  complainant  not  submitted  to  them  so 
far  as  that  ground  was  concerned. 

The  complainant  insists  that  he  ought  not  to  be  compelled  to 
pay  costs  on  more  than  one  of  the  demurrers  which  went  to 
argument.  This  is  on  the  ground  that  the  filing  of  more  than 
one  should  be  considered  unnecessary  and  oppressive.  The 
demurrants  all  appeared  by  the  same  solicitor  and  counsel.  In 
some  of  the  demurrers,  it  should  in  fairness  be  stated,  many 
defendants  join ;  in  two  instances  as  many  as  ten.  The  questions 
brought  up  for  decision  might  indeed  all  have  been  presented 
under  one  demurrer  had  the  demurrants  seen  fit  to  join  in  one ; 
but  they  could  not  be  compelled  to  do  so.  Under  the  circum- 
stances it  will  be  proper  to  allow,  as  to  those  demurrers,  only  one 
bill  of  costs,  which  will  be  as  upon  one  demurrer  only,  except 
that  it  may  include  the  costs  of  drawing,  engrossing  and  filing 
all  of  them,  and  drawing,  taking  and  filing  the  affidavits  thereto. 


Theresia  Hemhauser  et  al. 

V. 

John  Decker,  executor  &c. 


A  testator  gave  "  to  my  beloved  wife  all  my  real  estate  and  all  my  personal 
and  movable  property,  be  the  same  situated,  lying  and  being  wheresoever  it 
may  be  found,  for  her  use  and  benefit  for  her  lifetime,  and  during  her  remain- 
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iug  widow,  with  the  privilege  to  sell  and  dispose  of  the  same  at  her  own  free 
will,  but  only  during  her  said  widowhood,  and  also  in  case  of  necessity  to  bor- 
row money  on  said  property  in  her  name  during  the  said  term  of  widowhood 
<S:c.  with  a  different  provision  for  her  in  case  of  her  remarriage."  A  subse- 
quent clause  provided  that  "  in  case  of  her  death  as  widow,  *  *  *  the 
whole  hereditament  "  be  equally  divided  among  testator's  children.  On  a  bill 
filed  by  the  widow,  who  is  unmarried,  and  the  children,  for  the  construction  of 
this  clause — Held,  that  it  conferred  upon  her  a  power  to  sell  and  convey  the  fee 
of  the  lands,  provided  the  power  should  be  exercised  during  her  widowhood. 


Bill  for  construction  of  will.     On  final  hearing. 
M7\  J.  J.  Huhbel'l,  for  complainants. 

The  Chancellor. 

Louis  Hemhauser,  of  the  city  of  Newark,  died  on  or  about 
January  14th,  1884,  seized  of  real  estate  there.  He  left  a  widow 
arnd  eight  children.  She  and  they  are  the  complainants  in  this 
siiit.     By  his  will  he  provided  as  follows : 

"  1.  It  is  my  will,  and  I  do  order  that  all  my  just  debts  and  funeral  expenses 
be  duly  paid  and  satisfied  as  soon  as  conveniently  can  be  after  my  decease. 

"  2.  I  give  and  bequeath  to  my  beloved  wife,  Theresia,  all  my  real  estate  and 
all  my  personal  and  movable  property,  be  the  same  situated,  lying  and  being 
wherestsever  it  may  be  found,  for  her  use  and  benefit  for  her  lifetime  and 
during  her  remaining  widow,  with  the  privilege  to  sell  and  dispose  of  the  same 
at  her  own  free  will,  but  only  during  her  said  widowhood,  and  also  in  case  of 

Note. — A  devisee  to  whom  lands  were  given  for  life  or  widowhood,  was 
held  to  have  power  to  convey  them  in  fee,  by  deed,  during  her  widowhood,  under 
the  following  testamentary  provisions :  "  With  full  power  to  have  and  to  hold 
to  sell  or  convey  the  same,  during  the  term  of  her  natural  life,"  Bishop  v.  Sem- 
pJe,  11  Ohio  St.  277 ;  see  Nimmons  v.  West/all,  S3  Ohio  St.  21S ;  "all  my  prop- 
erty to  my  beloved  wife,  during  her  natural  life  or  widowhood,  with  power  to 
dispose  of  the  same  by  sale,  will  or  otherwise,  at  her  discretion,"  Strovd  v.  Mor- 
row, 7  Jones  463  ;  "  to  my  beloved  wife,  one-third  part  of  all  my  real  and  personal 
estate  *  *  *  to  have  at  her  disposal  during  her  natural  life,  or  as  long  as 
she  remains  my  widow,"  White\.  White,  SI  Vt.250 ;  Hart  v.  White,  26  Vt.260; 
"  to  my  beloved  wife,  the  use,  during  her  life,  *  *  *  of  all  my  personal  prop- 
erty and  real  estate,  except  as  is  hereafter  excepted,"  followed  by  several  specific 
legacies,  "to  be  paid  if  she  thinks  proper,  otherwise  it  is  to  be  disposed  of  as  may 
best  suit  her,"  and  "  and  after  the  decease  of  my  wife,  all  my  property,  if  any  re- 
mains," to  A,  B  and  C ;  then  "  it  is  my  desire  that  my  executrix  sell  my  farm 
*  *  *  ,"  and  made  his  wife  executrix,  RamsdeU  v.  RamsdeU,  21  Me.  288  ;  "  to 
my  wife,  all  my  estate,  real  and  personal,  during  her  natural  life,"  and,  by  a  sub- 
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necessity  to  borrow  money  on  said  property  in  her  name  during  the  said  term 
of  her  widowhood,  and  for  this,  and  all  the  benefits  arising  therefrom,  she, 
my  said  wife,  Tlieresia,  shall  have  the  duty  to  give  a  good  citizenlike  education 
and  learning  to  our  remaining  minor  children,  and  to  act  in  good  understand- 
ing with  the  hereinafter-named  guardians,  executors  &c. 

"  3.  In  case  my  wife,  Theresia,  should  marry  again,  then  it  is  my  will,  and  I 
do  order,  that  only  her  part  which  the  law  gives  to  her  shall  be  all  she  can 
receive  out  of  the  hereditament. 

"  4.  In  such  case  as  said  herebefore  in  article  3,  my  hereinafter-appointed 
guardians  &c.  may  take  possession  of  the  hereditament  coming  to  my  said 
minor  children,  put  the  same  in  a  good  banking  institution,  bearing  interest, 
and  to  use  the  same  for  the  further  education  of  my  said  minor  children, 
until  their  full  age. 

"5.  In  case  my  wife,  Theresia,  remains  widow,  and  in  case  of  her  death  as 
widow,  it  is  my  will,  and  I  do  order,  that  all  my  real  estate  and  movable 
property  be  sold  by  my  hereinafter-named  guardians,  executors  or  adminis- 
trators, and  divided  between  my  children,  to  them  in  equal  shares,  part  and 
part  alike,  with  the  only  provision  that  my  wife,  Theresia  shall  have  the 
privilege  to  [dis] inherit  every  of  my  said  children  who  is  opposite  to  her,  of 
bad  character  or  unrnlesome. 

"  6.  I  hereby  appoint  my  friends,  Charles  Hook  and  John  Decker,  to  be  and 
act  as  guardians  during  the  said  minority  of  my  said  children,  and  also  to  act 
as  executors  and  administrators  of  this  my  last  will  and  testament. 

"  7.  It  is  my  will  and  understanding  that  after  the  death  of  my  wife,  provided 
as  in  said  article  5,  the  whole  hereditament  be  divided  between  all  my 
children,  in  equal  parts,  share  and  share  alike." 

The  bill  is  filed  agaiust  one  of  the  two  executors,  the  only  one 

sequent  clause,  "  I  will  that,  at  the  decease  of  my  wife,  all  my  real  estate  that 
may  remain  unexpended  by  her,  be  divided  &c.,"  Shaw  v.  Hiissey,  41  Me.  495  ;  a 
gift  to  testator's  widow  of  the  use  and  income  for  her  life  of  all  his  estate,  with 
authority  "  to  use  so  much  of  the  principal  as  she  may  think  necessary,  if  the  in- 
come of  said  estate  shall  be  insufficient  for  her  support,"  and  "  full  power  and 
authority  to  sell  any  part  or  all  of  the  estate  whenever  she  may  think  it  expedi- 
ent, either  for  her  support  or  investment ; "  and  giving  to  his  daughter  "  all  of 
said  estate  that  may  remain  at  the  death  of  my  said  wife,"  Dodge  v.  Moore,  100 
Mass.  SS5  ;  also  Sale  v.  Marsh,  Id.  4^8  ;  "  that  my  wife  have  the  entire  control 
of  my  personal  and  real  estate  *  *  *  so  long  as  she  shall  live,  for  her  sup- 
port and  maintenance  in  such  manner  as  her  situation  in  life  requires,"  with  a 
gift  of  a  conditional  remainder  in  part  of  the  lands  to  A,  and  a  devise  of  certain 
lands  to  B,  followed  by  "  all  the  rest  of  my  estate,  real  and  personal,  after  the 
termination  of  the  life  estate  of  my  wife,  I  give  to  my  heirs-at-law ; "  also,  "  I 
hereby  give  to  my  wife  full  power  to  sell  all  my  personal  estate  and  all  my  real 
estate,  except  the  lands  willed  to  A  and  B  aforesaid,  shovld  it  he  necessary 
J'or  her  to  do  so,  for  her  maintenance  and  support,"  Crozier  v.  Hoyt,  97  III,  23 ; 
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who  proved  the  will.  The  other  renounced.  The  question  sub- 
mitted for  decision  is,  whether  the  widow  (who  is  still  unmarried) 
has  power  to  sell  the  real  estate  in  fee.  By  the  second  section 
of  the  will,  the  testator  gives  to  her  the  use  of  all  his  property, 
real  and  personal,  during  her  widowhood,  "  with  the  privilege  to 
sell  and  dispose  of  the  same  at  her  own  free  will,  but  only  during 
her  said  widowhood ;  and  also  in  case  of  necessity  to  borrow 
money  on  said  property  in  her  name  during  the  said  term  of  her 
widowhood ; "  and  adds  "  for  this  and  all  the  benefits  arising 
therefrom,  she,  my  said  wife,  Theresia,  shall  have  the  duty  to 
give  a  good  citizenlike  education  and  learning  to  our  remaining 
minor  children,  and  to  act  in  good  understanding  with  the  here- 
inafter-named guardians,  executors  &c."  Here  is,  undoubtedly, 
a  power  of  sale,  the  exercise  of  which  is  confined  to  the  widow- 
hood of  the  donee.  The  only  questioli  to  be  considered  is  as  to 
what  is  the  estate  or  interest  which  she  is  thus  authorized  and 
empowered  to  sell.  The  testator  did  not  intend  to  limit  it  to  her 
own  estate  for  her  widowhood.  Such  an  estate  would  obviously 
be  of  but  little  value.  The  same  may  be  said  as  to  the  power 
to  mortgage.  No  loan  of  any  considerable  amount  could  be 
effected  on  a  mortgage  of  the  widow's  estate  during  widowhood. 
If  the  limitation  in  question  applies  only  to  the  time  within 
which  the  power  is  to  be  exercised,  then  there  is  no  ground 

also  Hull  V.  Oidver,  34  Conn.  403;  Noreum  v.  UCEuch,  17  Mo.  98;  JarroU  v. 
Vaughn,  2  Oilm.  {111.)  132;  Smith  v.  Snow,  123  Mass.  323;  Hall  v.  Preble,  68 
Me.  100;  Johnson  v.  Batelle,  125  Mass.  453;  Oibbins  v.  Shepard,  125  Masa. 
541;  Henderson  v.  Blackburn,  IO4  III.  227;  DUlin  v.  Wright,  73  Pa.  St.  177 ; 
McOavnck  v.  Pugsley,  1  Tenn.  Gh.  4^0;  Tottenv.  Sprague,  15  N.  Y.  Weekhy 
Dig.  206;  ToUands  Ins.  Co.  v.  Underwood,  50  Conn.  4^3;  Yates  v.  Clark, 
56  Miss.  212;  "I  will  and  bequeath  to  my  wife  all  my  real  estate,  to 
do  as  she  shall  wish  for  her  own  use  while  she  continues  my  widow, 
I  will  that  she  shall  sell  one  lot  [describing  it],  and  apply  the  pro- 
ceeds to  her  own  use,"  Boyer  v.  Allen,  76  Mo.  498 ;  a  gift  to  testator's 
daughter  of  "  all  my  real  and  personal  estate  of  every  description,  ♦  *  ♦ 
to  use  and  dispose  of  as  she  may  think  proper  during  her  natural  life,  provided 
she  maintains  and  supports  her  mother  decently  during  her  life,"  Cantdy  v. 
Jones,  19  S.  0.  297 ;  "  I  give  to  my  sister  S.  the  use  of  all  the  rest  of  my  real 
estate  during  her  natural  life,  and  for  her  to  dispose  of  as  she  may  think 
proper,"  Lewis  v.  Pultner,  46  Conn.  454 ;  also  Cummings  v,  Shaw,  108  Masa. 
159 ;  "  I  give  and  bequeath  to  my  widow  all  and  singular  my  whole  estate, 
real  and  personal,  to  have  and  to  hold  during  her  natural  life,"  witli  a  subse- 
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whatever  for  claimiug  that  the  widow  is  limited  as  to  the  estate 
to  be  sold  or  mortgaged.  To  enable  the  donee  of  a  power  to 
convey  a  fee,  it  is  not  necessary,  when  it  appears  that  the  donor 
intended  to  authorize  such  grant,  that  he  should  specify  the 
estate;  it  is  enough  if  the  power  be  merely  a  power  to  sell. 
"  Where,"  says  Sir  Edward  Sugdeu,  "  the  intention  is  clear,  a 
power  may  enable  the  donee  to  dispose  of  the  fee,  though  no 
words  of  inheritance  be  used,  as  where  a  testator  gives  a  power 
to  sell  lands,  the  donee  may  sell  the  inheritance,  because  the  tes- 
tator gives  the  same  power  he  himself  had.  1  Sugd.  on  Pow. 
501,  There  is  nothing  in  the  provisions  of  the  will  under  con- 
sideration, subsequent  to  the  grant  of  the  power  to  limit  the 
estate.  Those  provisions  are  intended  to  apply  to  the  property 
if  it  should  not  have  been  conveyed,  or  to  the  proceeds  thereof, 
if  it  should  have  been  disposed  of  under  the  power,  as  the  case 
might  be.  The  will  is  clumsily  drawn,  and  was  drawn  by  a 
person  but  imperfectly  acquainted  with  the  English  language, 
but  it  is  clear,  from  its  language  and  provisions,  that  the  testator 
intended  to  give  his  widow  power  to  sell  the  real  estate  in  fee, 
provided  she  exercised  the  former  during  her  widowhood,  but 
not  otlierwise. 

quait  restriction  that  she  should  not  bequeath  or  devise  any  part  of  the  estate 
to  his  or  her  "  blood  kin,"  Barnard  v.  Bailey,  2  Barring.  56 ;  see  BuU  v. 
Kingston,  1  Meriv.  314  ;  a  testator  gave  certain  houses  and  lots  to  his  wife,  and 
then  provided  that  "  the  two  houses  and  lots  on  Monument  St.  to  be  disposed 
with  as  my  said  wife  sees  fit,  at  her  decease,"  followed  by  a  clause,  "  and  I  also 
give  and  bequeath  unto  my  said  wife  al  Imy  property,  *  *  *  to  have  and 
to  hold  for  her  benefit,  maintenance  and  comfort,  during  her  life,"  Benesch  v. 
Olark,  49  Md.  497 ;  see  Foos  v;  Scarf,  65  Md.  SOI;  to  testator's  wife  "  to  have 
and  to  hold  and  enjoy  during  her  lifetime,  and  dispose  of  the  same  as  shall 
eeem  best  unto  her,  *  *  *  but  it  is  my  wish  and  desire  that  my  said  wife 
will  leave  at  her  death  the  property,  or  any  part  that  may  be  then  remaining 
in  her  hands,"  to  A,  Second  Bef.  Church  v.  Disbrm,  52  Pa.  St.  219  ;  "  I  will  and 
bequeath  all  the  property  I  may  be  possessed  of  *  *  *  to  my  brother 
Christian,  without  any  reservation,  to  be  used  by  him  while  he  lives,"  and  then 
to  Christian's  lawful  heirs,  and  in  default  of  such  heirs  to  A  and  B,  King  v. 
King,  12  Ohio  390  ;  to  testator's  mother  "  to  hold  and  enjoy  the  same  during  her 
life,  with  full  power  to  sell  the  same  or  any  part  thereof,  and  to  appropriate  the 
proceeds  to  her  own  use  and  benefit,  and  all  deeds  and  conveyances  of  real  estate 
by  her  made  shall  pass  a  title  in  fee  to  the  purchasers ;  it  being  my  will  that  she 
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shall  enjov  the  same  as  though  it  were  devised  in  fee,"  and  after  her  death  to  D., 
Dorniie  v.  Doionie,  9  Biss.  S5S ;  "I  lend  all  my  estate,  of  all  kinds,  to  my  wife 
during  her  natural  life ;  and  I  give  all  the  said  estate  to  be  divided  equally  be- 
tween tlie  children  of  A,  deceased,  at  his  death,  unless  my  said  wife  shall  order 
it  to  tlie  contrary,"  Lillard  v.  Robinson,  3  Lilt.  415  ;  "  I  give  and  bequeath  to  my 
wife,  to  have  and  to  hold  and  enjoy  during  her  natural  life,  all  the  land  [and 
personalty]  that  I  may  possess  at  the  time  of  my  death,  *  *  *  that  she  may 
have  full  control  of  the  same  and  be  empowered  to  dispose  of  the  same  as  she 
may  think  proper,"  Andrews  v.  Brumfield,  32  Miss.  107 ;  "I  will  that  my  be- 
loved wife  raise  my  three  youngest  children,  *  *  *  and  that  they  have  a 
good  common  English  education,  *  *  *  and  I  will  and  bequeath  to  her  all 
my  estate,  both  real  and  personal,  *  *  *  during  her  lifetime.  *  *  * 
I  will  that  any  of  my  real  estate  may  be  sold  at  any  time  for  the  comfort  and 
benefit  of  my  beloved  wife  and  my  three  children  left  with  her,  *  *  *  as 
my  executors  may  deem  most  expedient."  He  appointed  his  wife  and  A 
exeoutors.  A  died  before  the  testator,  and  the  wi<low  alone  qualified,  Hazel  v. 
Eogan,  .^7  Mo.  277 ;  "  that  my  wife  *  *  *  shall  take,  at  my  decease,  my 
whole  estate,  real  and  personal,  *  *  *  and  manage  the  same  at  discretion, 
and  deal  with  the  same  as  though  she  were  entire  and  sole  owner ;  that  she 
pay  all  my  debts  and  all  proper  charges  against  my  estate,  out  of  the  same,  ia 
such  manner  as  she  may  deem  expedient,  without  any  sale  of  the  same,  except 
such  as  she  may,  in  her  discretion,  voluntarily  make,  and  that  such  possession, 
and  entire  control  and  disposal,  continue  to  and  in  her  during  her  natural 
life ; "  with  a  clause  that  at  her  death  whatever  might  remain  of  the  estate 
should  descend  to  his  heirs ;  and  in  the  event  of  his  widow's  remarriage  "  she 
be  put  upon  her  dower  of  one-third,  and  that  the  fee  and  ownership  of  my  said 
estate  vest  in  said  heirs,  subject  to  said  dower  interest,"  Markillie  v.  Ragland,  77 
III.  98 ;  to  testator's  widow,  "all  my  property,  real  and  personal,  during  her 
life,  and,  at  her  death,  if  anything  should  remain,  the  same  to  be  divided 
among  my  heirs-at-law,"  Clark  v.  Middlesworth,  82  Ind.  240 ;  "  to  my  wife  all 
my  [personalty],  my  plantation  and  all  its  appurtenances  *  *  *  during 
her  natural  life,  with  full  privilege  to  sell  and  use  the  same,  to  pay  any  debts 
that  may  be  owing,  or  for  her  support,  and  all  other  legal  purposes.  I  have 
heretofore  given  to  all  my  children  what  I  allowed  them,  unless  there  should 
something  remain  after  my  wife's  death,  which  I  allow  to  be  equally  divided 
among  my  children,"  Bean  v.  Myers,  1  Coldw.  226 ;  a  devise  for  life  to  the 
widow,  with  power,  given  by  a  codicil,  to  sell  and  convey  all  or  any  part  of 
it,  and  to  dispose  of  the  proceeds  thereof  as  she  shall  find  necessary  and  proper. 
Waring  v.  Waring,  17  Barb.  552 ;  "  unto  my  wife,  all  my  estate,  both  real  and 
personal,  *  *  *  as  long  as  she  may  live,  and  what  may  be  left  at  the  time 
of  her  death  of  either  my  personal  or  real  estate,  to  be  sold  at  public  sale  and 
the  proceeds  thereof  to  be  equally  divided  between  my  .heirs  under  the  laws  of 
this  state,  and  I  hereby  give  my  said  wife  full  power  and  authority  over  the 
same  during  her  natural  life,"  with  "  full  authority  "  to  dispose  of  any  of  said 
personal  property  during  her  life,  and  if  that  should  become  exhausted  to  sell 
and  convey  the  real  estate  "  in  as  full  and  ample  a  manner  as  I  could  do  if  I 
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were  living,"  South  v.  South,  91  Ind.  221 ;  "  to  my  wife  the  place  on  which  I  now 
reside,  *  *  *  together  with  all  other  property,  both  personal  and  real,  of 
which  I  am  at  present  possessed,  for  and  during  her  natural  lifetime,  to  be  ap- 
plied as  she  may  deem  best  to  the  support  and  maintenance  of  herself  and  our 
children ;  and  in  the  event  of  her  death  such  of  the  property  as  may  be  left  to 
be  divided  equally  among  those  of  our  children  as  shall  survive  her.  The 
particular  object  of  this  bequest  is  to  constitute  my  wife  the  possessor  during 
her  lifetime,  and  the  unrestrained  controller  of  my  property,"  Oir  v.  O'Brien, 
55  Tex.  149 ;  "I  do  give  and  bequeath  all  the  property  I  am  possessed  of 
to  my  father,  to  spend  both  principal  and  interest,  or  any  part  of  it,  during 
his  lifetime ; "  *  *  *  should  he  not  spend  it,  then  to  A  and  B,"  Hen- 
derson  v.  Cross,  29  Beav.  216 ;  a  testator  gave  realty  and  personalty  to  his 
widow  "for  the  term  of  her  natural  life,  to  be  disposed  of  as  she  may  think 
proper  for  her  own  use  and  benefit,  according  to  the  nature  and  quality 
thereof,"  and  "  in  the  event  of  her  decease,  should  there  be  anything  remain- 
ing of  the  said  property  or  any  part  thereof,"  he  gave  that  to  certain  persons, 
Herring  v.  Barrow,  43  L.  T.  (N.  S.)  35,  L.  R.  {13  Ch.  Div.)  144,  {U  Oh.  Div.) 
263;  "  to  my  wife,  the  house  and  premises  that  I  now  possess,  *  *  *  to- 
gether with  all  and  singular  my  other  remaining  property,  to  the  personal  and 
real,  to  be  hers  during  her  natural  life,  to  be  at  her  full  and  free  disposal  to 
whom  and  whensoever  she  pleases ;  out  of  which  it  is  my  will  that  all  my  just 
debts  be  paid,"  Humherstone  v.  Thomas,  3  U.  G.  Q.  B.  (0.  S.)  516;  "to  my 
wife,  my  town  lots,  *  *  *  together  with  all  my  personal  property,  *  *  * 
to  be  at  her  disposal  during  her  natural  life,"  Anderson  v.  Hamilton,  8  U.  0.  Q. 
B.  302  ;  also  Bergin  v.  Sisters  of  St.  Joseph,  22  JJ.  C.  Q.  B.  204. 

But  many  cases  hold  that  similar  testamentary  devises  only  confer  a  power 
to  dispose  of  a  life  estate  in  the  lands,  Scott  v.  Josselyn,  26  Beav.  174  ;  Keeler  v. 
Collins,  7  U.  C.  Q.  B.  519;  Mulberry  v.  Mulberry,  50  III.  67 ;  Funk  v.  Eggles- 
ton,  92  III.  515;  Ackerman  v,  Gorton,  67  N.  Y.  63;  Burleigh  v.  C lough,  52  N. 
H.  267  ;  Dean  v.  Nunnally,  36  Miss.  358  ;  Stuart  v.  Walker,  72  Me.  145;  Brant 
v.  Virginia  Coal  Co.,  93  U.  S.  326;  Welsch  v.  Belleville  Sav.  Bank,  94  III.  191; 
Milhollen  v.  Rice,  13  W.  Va.  510  ;  Kennedy  v.  Kennedy,  105  III.  350 ;  Weed  v. 
Aldrich,  5  T.  &  C.  {N.  Y.)  105,2  Hun.5Sl ;  Edwards  v.  Gibbs,  39  Miss.  166; 
Tatum  V.  McLellan,  50  Miss.  1 ;  Cockrill  v.  Maney,  2  Tenn.  Ch.  49 ;  Foote  v. 
Sanders,  72  Mo.  616;  Thompson  v.  Vance,  1  Mete.  (Ky.)  669  ;  Wetter  v.  Walker, 
62  Ga.  142. 

As  to  the  effect  of  a  widow's  remarriage  on  devises  to  her,  with  a  power  of 
disposition  during  her  widowhood,  Marples  v.  Bainbridge,  1  Madd.  317 ;  Pick- 
well  v.  Spencer,  L.  B.  {6  Exeh.  190),  (7  Exch.)  105  ;  Evans  v.  Rosser,  2  Hem.  <& 
M.  190;  Lloyd  v.  Llcyyd,  2  Sim.  {N.  S.)  255;  Underhill  v.  Roden,  L.  R.  {2  Ch. 
Div.)  4^4  ;  Nowlan  v,  Walsh,  4  De  G.  &  Sm.  584;  Brown  v.  Hammond,  Johns. 
(Eng.)  210;  Burgess  v.  Burrows,  21  U.  C.  0.  P.  426;  Swope  v.  Swope,  5  Gill 
225  ;  Sieger's  Estate,  11  Phila.  158  ;  Green  v.  Hemtt,  97  III.  113  ;  Giles  v.  Lit- 
tle, 104  U.  S.  291;  New  V.  Potts,  55  Ga.  420;  Aaron  v.  Beck,  9  Rich.  Eq. 
411 ;  Bryant  v.  Christian,  58  Mo.  98 ;  Missionary  Society  v.  Calvert,  32  Gratt. 
357 ;  Coppage  v.  Alexander,  2  B.  Man.  SIS;  Dumey  v.  Sehceffler,  24  Mo.  170; 
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■Stilwell  V.  Knapper,  69  Ind.  558 ;  Vaughn  v.  Lovejoy,  S4  Ala.  4^7 ;  Oough  v. 
Manning,  S6  Md.  347 ;  Frey  v.  Thompson,  66  Ala.  287 ;  Mandelha%i,m  v.  Mc- 
Donell,  29  Mich.  78;  Jenkins  v.  Merritt,  17  Fla.  304;  also  Scott  v.  Tyler,  2 
While  &  Tud.  Lead.  Cos.  in  Eq.  {4th  ed.)  4^9. 

As  to  the  effect  of  a  conveyance  by  the  widow  to  the  children — remainder- 
men, Ryder  v.  Flanders,  30  Mich.  336  ;  Bentley  v.  Long,  1  Strobh.  Eq.  43. 

As  to  analogous  bequests  of  personal  property,  Sur^nan  v.  Surman,  5  Madd. 
123 ;  Bradley  v.  Westcott,  13  Ves.  444;  Perry  v.  Merritt,  L.  R.  {18  Eq.)  152; 
Wat/cins  v.  Williams,  3  Maen.  &  Q.  622;  Archibald  v.  Wright,  9  Sim.  161; 
Reiih  V.  Seymour,  4  Russ.  262  ;  Maxwell's  Will,  24  Beav.  246 ;  Smith  v.  Bell,  6 
Pet  68;  [doubted  in  Albee  v.  Carpenter,  12  Gray  387 ;  Oifford  v.  Choate.  100 
U.  S:  346;  Stuart  v.  Walker,  72  Me.  153]  ;  S.  C,  Mart.  &  Yerg.  302  (?) ;  Boyd 
V.  Strahan,  36  1 II,  355  ;  McKenzi^s  Appeal,  41  Conn.  607  ;  Dean  v.  Nunnally,  36 
Miss.  358;  Baling  v.  McClelland,  66  Ind.  373;  Cohen  v.  Cohen,  4  Red/.  48; 
Harris  v.  Knapp.  31  Pick.  41^ ;  Andrews  v.  Bank  of  Cape  Ann,  3  Allen  313 ; 
Hambright's  Appeal,  2  Grant's  Cas.  {Pa.)  320  ;  Green's  Appeal,  42  Pa.  St.  25  ; 
Downing  v.  Johnson,  5  Coldw.  229  ;  Sutphen  v.  Ellis,  35  Mich.  446  ;  Lamore  v. 
Frisbie,  4^  Mich.  186;  Hughes  v.  Bcyyd,  2  Sneed  512;  Colin  v.  Green,  2  Mill  {S. 
C.)  346;  Johnson  v.  Yates,  9  Dana  491;  Merritt  v.  Brantley,  8  Fla.  226. 

Under  what  circumstances  a  testamentary  power  may  be  exercised  by  a 
devisee  for  life,  by  deed.  Anon.,  3  Leon.  71 ;  [denied  in  Goodtitle  v.  Otway,  2 
Wits.  {K.  B.)  7 ;  but  Goodtitle  v.  Otway  was  denied  in  Ramsdell  v.  Ramsdell, 
21  Me.  295 ;  Milhollen  v.  Rice,  13  W.  Va.  523]  ;  Tomlinson  v.  Dighton,  1  P. 
Wms.  149 ;  Liefe  v.  Saltingstone,  1  Mod.  189 ;  Doe  v.  Thorley,  10  East  438 ; 
Beachcrofl  v.  Broome,  4  T.  R.  441 ;  Fairman  v.  Beal,  I4  III.  245;  Dunning  v. 
Vandusen,  47  Ind.  4^3;  Terry  v.  Wiggins,  47  N.  Y.  512 ;  Flanagan  v.  Flana- 
gan, 8  Abb.  N.  C.  413;  Hall  v.  Hall,  71  Me.  326;  Aaron  v.  Beck,  9  Rich.  Eq. 
4II';  Porter  v.  Thomas,  23  Ga.  467  ;  Campbell  v.  Johnson,  65  Mo.  439  ;  Bilder- 
back  V.  Boyce,  I4  S.  C.  528,  541 ;  or  money  be  borrowed  by  mortgage  on  the 
lands  devised,  Watkins  v.  Williams,  3  Macn.  &  G.  622 ;  Hoyt  v.  Jaques,  129 
Mass.  286 ;  Dovmie  v.  Downie,  9  Biss.  353;  Marvin  v.  Smith,  56  Barb.  600, 
46  N.  Y.  571 ;  Campbell  v.  Low,  9  Barb.  585 ;  Stokes  v.  Payne,  58  Miss.  614; 
Kinnan  v.  Guernsey,  64  How.  Pr.  253  ;  Peace  v.  Spierin,  2  Desauss.  460 ;  Slem- 
mer  v.  Oi'ompton,  SO  Iowa  302 ;  also  Ferry  v.  Laible,  4  Stew.  Eq.  569,  note;  see, 
further,  28  Alb.  L.  J.  S43.—B.EP. 


In  the  matter  of  the  insolvency  of  the  North  River  Con- 
struction Company. 

A  saperintendent  of  the  work  of  constructing  a  railroad,  without  any  obliga- 
tion on  his  part,  voluntarily,  and  supposing  that  the  company  was  solvent,  and 
merely  to  befriend  the  workmen  employed,  advanced  his  own  money  to  pay 

28 
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them  for  their  work.  There  was  no  assignment  of  their  daims  to  him,  and  no 
agreement  that  he  was  to  have  the  benefit  of  their  lien.  Afterwards  the  com- 
pany became  insolvent. — Held,  that  he  was  not,  by  subrogation,  entitled  to  the 
workmen's  statutory  lien  for  those  payments. 


Petition  for  payment  of  wages  and  money  advanced  to  pay 
wages. 

Mr.  F.  W.  Stevens,  for  petitioner. 

Hon.  J.  P.  Stockton,  Attorney-General,  contra. 

The  Chancellor. 

The  petitioner  claims  a  lien  under  the  sixty-third  section  of 
the  act  concerning  corporations,  upon  the  assets  of  the  North 
River  Construction  Company  (an  insolvent  corporation)  for  work 
done  by  him  in  superintending  for  that  company  certain  work 
(grading  for  the  tracks  &c.  of  the  New  York,  West  Shore  and 
Buffalo  Railroad  Company),  and  for  money  advanced  by  him  ta 
pay  the  wages  of  the  workmen  employed  by  him  as  agent  for 
the  construction  company  in  the  matter,  to  do  the  work.  All  the 
work  in  question  was  done  in  November  and  December,  1883. 
The  work  was  stopped  by  the  construction  company  (for  want  of 
funds)  December  30th,  1883.  On  January  12th  following,  the 
company  was,  on  proceedings  in  insolvency  in  this  court,  declared 
insolvent  and  a  receiver  appointed.  The  petition  states  that  the 
amount  paid  to  the  laborers  by  the  petitioner  for  work  in  No- 
vember, was  $2,562.32,  and  that  it  was  paid  December  20th ; 
and  that  the  amount  paid  by  him  to  them  for  wages  for  work 
done  in  December  was  $3,346.92,  and  that  it  was  paid  January 
9th,  1884.  It  appears  by  the  petition  that  he  was  under  no  obli- 
gation to  pay  these  moneys.  He  was  merely  a  superintendent  of 
the  work,  and  in  employing  the  workmen  acted  only  as  the  agent 
of  the  company.  He  says  he  paid  the  money  in  the  expectation 
that  the  company  would  immediately  refund  it  to  him,  and  that 
he  paid  it  in  ignorance  of  the  financial  condition  of  the  company, 
out  of  a  desire  to  befriend  the  workmen,  and  because  he  sup- 
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posed  that  the  company's  inability  to  pay  them  was  merely  due 
to  a  temporary  want  of  money.  As  to  the  money  due  him  for 
his  own  wages  the^-e  is  no  question  that  he  is  entitled  to  the  lien 
therefor  which  the  statute  gives  to  laborers.  Indeed,  there  is  no 
dispute  on  that  head.  The  controversy  is  as  to  his  right  to  a 
laborer's  lien  for  the  money  paid  to  the  workmen  for  their  wages. 
It  is  entirely  clear  that  if  he  has  any  claim  to  such  lien  it  must 
be  on  the  principle  of  subrogation  in  equity.  He  has  no  assign- 
ment, legal  or  equitable,  of  the  wages  paid,  nor  was  there  any 
agreement  or  understanding  between  him  and  the  company  or 
the  workmen  that  he  was  to  have  any.  Nor  was  there  any  agree- 
ment or  understanding  that  he  was  to  have  the  benefit  of  the 
laborer's  lien,  or  to  have  any  lien  at  all.  According  to  his  own 
statement,  the  payments  made  by  him  were  wholly  voluntary. 
He  did  not  look  to  subrogation  as  security.  He  evidently  did 
not  suppose  that  any  security  would  be  needed.  Had  he  sup- 
posed so  he  probably  would  not  have  paid  the  money.  He 
advanced  it  merely  as  a  loan  to  the  company.  He  is  not  entitled 
to  subrogation.  In  the  case  cited  by  counsel  for  the  petitioner, 
Coe  V.  Midland  Railway  Co.,  4-  Stew.  Eq.  105,  it  is  said  on  the 
subject  of  conventional  subrogation,  that  the  real  question  in  all 
such  cases  is  whether  the  payment  made  by  the  stranger  was  a 
loan  to  the  debtor  through  a  mere  desire  to  aid  him,  or  whether 
it  was  made  with  the  expectation  of  being  substituted  in  the 
place  of  the  creditor ;  and  that  in  the  former  case  he  is  not 
entitled  to  subrogation,  but  in  the  latter  he  is.  Tried  by  that  test, 
the  petitioner  is  clearly  not  entitled  to  subrogation.  He  was  a 
stranger  and  advanced  the  money,  according  to  his  own  statement, 
merely  to  aid  the  debtor  and  to  befriend  the  creditor,  and  with 
no  expectation  whatever  of  being  substituted  in  the  place  of  the 
creditor.  In  the  case  just  referred  to,  the  money  was  advanced 
by  some  of  the  directors  of  a  railroad  company,  which  held  its 
rolling  stock  under  an  agreement  to  pay  for  it  in  installments ; 
the  title  not  to  pass  to  the  company  until  the  whole  amount 
agreed  to  be  paid  for  it  should  have  been  paid,  and  in  case  of 
default  all  previous  payments  to  be  forfeited.  The  railroad  com- 
pany became  insolvent  and  had  no  money  to  pay  an  installment 
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which  became  due.  Some  of  the  directors,  in  order  to  save  the 
rolling  stock,  advanced  the  money  out  of  their  private  funds  on 
the  strength  of  an  agreement  made  by  the  other  members  of  the 
board  with  them  that  they  should  be  subrogated  to  the  rights  of 
the  vendors  for  their  repayment,  though  no  resolution  to  that 
effect  was  passed  by  the  board.  The  directors  who  advanced  the 
money  not  only  held  a  fiduciary  relation  to  the  company  but 
made  that  advance  on  an  agreement  for  subrogation  for  their 
security.  They  were  not  strangers.  Moreover,  some  of  them 
were  guarantors  for  the  company  on  the  contract.  This  decision 
was  on  final  hearing.  The  same  matter  was  before  this  court 
previously  on  petition  for  subrogation,  and  though  subrogation 
was  granted  here,  the  decree  was  reversed  in  the  court  of  errors 
and  appeals ;  that  court  denying  that  under  the  circumstances  as 
they  appeared  under  the  petition,  the  petitioners  were  entitled  to 
subrogation.  The  opinion  contains  the  following  language :  "  The 
case  as  here  presented  does  not  entitle  the  petitioners  to  a  decree 
for  subrogation.  They  do  not,  in  their  petition,  claim  to  stand 
as  guarantors  on  the  contract,  or  that  they  were  in  any  way  held 
or  bound  for  its  performance.  They  only  allege  that  they  made 
the  advances  with  the  understanding  that  they  should  be  subro- 
gated to  the  right  of  the  owners  of  the  rolling  stock  to  the 
extent  of  such  advancements.  I  have  been  unable  to  find,  either 
in  the  petition  or  evidence,  anything  to  show  an  agreement  with 
the  original  debtor  or  creditor  that  these  parties  should  be  entitled 
to  subrogation,  or  to  stand  in  the  place  of  the  vendors  of  the 
stock.  It  is  not  sufficient  that  a  person  paying  the  debt  of 
another  should  do  so  merely  with  the  understanding  on  his  part 
that  he  should  be  subrogated  to  the  rights  of  the  creditor.  Con- 
ventional subrogation  can  only  result  from  an  express  agreement 
either  with  the  debtor  or  creditor."  The  court  held,  moreover, 
that  the  proceedings  were  premature,  and  that  the  question  could 
not,  in  view  of  the  claim  of  other  lien  creditors,  properly  be 
dealt  with  in  that  case  until  the  final  hearing.  Receivers  v. 
Wortendyke,  12  C.  E.  Gr.  668.  On  the  final  hearing  of  the  case, 
when  all  the  facts  were  fully  before  the  court,  and  all  parties 
heard  upon  the  question,  this  court  felt  entirely  at  liberty  to 
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decree  that  on  the  case  as  it  then  stood,  the  directors  who  made 
the  advances  were  entitled  to  subrogation.  Of  course,  if  the 
case  had  then  been  the  same  as  it  was  on  the  petition,  the  deci- 
sion of  the  court  of  errors  and  appeals  would  have  been  conclu- 
sive against  subrogation,  and  would  have  been  strictly  followed. 
The  statute  gives  to  the  laborers  in  the  employ  of  an  insolvent 
corporation  a  paramount  Hen  upon  its  assets  for  the  amount  of 
the  wages  due  to  them  respectively.  The  lieu  was  intended  for 
the  benefit  of  workmen  in  the  employ  of  the  iusolvent  company 
at  the  time  of  its  insolvency.  It  has  been  held  that  if  the  labor- 
er's claim  be  assigned  after  the  lien  has  attached,  the  assignee  is 
entitled  to  the  benefit  of  the  latter  {D.  L.  &  W.  E.  R.  Co.  v. 
Oxford  Iron  Co.,  6  Stew.  Eq.  192),  but  it  has  never  been  held 
that  one  who  lends  or  advances  money  to  a  corporation  to  enable 
it  to  pay  laborers,  who,  if  their  wages  had  remained  unpaid, 
would  have  been  entitled  to  the  lien  therefor,  is,  merely  by  virtue 
of  sucii  loan  or  advance,  entitled  to  that  lien  by  equitable  subro- 
gation. And  here,  it  may  be  remarked  that  it  by  no  "means 
appears  that  the  laborers  who  were  paid  for  work  done  in  No- 
vember would  have  been  entitled  to  the  lien  for  their  wages ;  it 
does  not*appear  that  they  were  in  the  employ  of  the  corporation 
at  the  time  of  the  insolvency.  It  is  argued,  indeed,  that  the  fact 
that  those  wages  were  not  paid  by  the  company  when  they 
became  due,  is,  taken  in  connection  with  the  fact  that  the  com- 
pany was  declared  insolvent  in  January  following,  evidence  that 
the  corporation  was  then  insolvent.  But  that  is  a  non  sequitur. 
If  such  were  the  fact,  however,  it  would  make  no  difference. 
The  petitioner  says  in  substance,  in  reference  to  both  payments, 
that  believing  the  corporation  entirely  solvent  he  advanced  the 
money  to  accommodate  the  company  and  befriend  the  workmen. 
He  distinctly  says  that  he  advanced  it  because  he  thought  the 
company's  inability  to  pay  was  due  to  a  merely  temporary  want 
of  the  requisite  funds.  The  statutory  lien  given  to  workmen  is  to 
be  confined  within  its  legitimate  limits.  It  is  not  to  be  extended 
by  a  forced  application  of  the  principle  of  subrogation  in  equity 
to  cases  not  within  the  mischief  which  the  law  was  designed  to 
remedy.     The  object  of  the  legislature  was  to  secure  to  a  very 
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meritorious  but  helpless  class  of  persons  the  payment  of  the 
wages  of  their  toil,  and  to  that  end  to  give  them,  personally,  a 
paramount  lien  on  the  assets  of  the  employer.  It  did  not  con- 
template giving  to  creditors  from  whom  the  company  might  bor- 
row money  on  its  own  credit  with  which  to  pay  its  workmen, 
such  a  lien  on  the  assets  for  their  re-imbursement. 


Edwin  Lister 


George  F.  Simpson  et  al. 

1.  A  mortgage  of  a  stock  of  merchandise  which  contains  an  authority  to  the 
mortgagor,  authorizing  him  to  sell  in  the  usual  course  of  his  business,  is  not, 
per  te,  fraudulent. 

2.  The  question  whether  such  a  mortgage  is  fraudulent  or  not  is  a  question 
of  fact,  to  be  determined  by  proof  in  the  same  manner  as  other  questions  of 
fact  are  determined. 


On  final  hearing  on  bill  and  answer. 
Mr.  David  A.  Ryerson,  for  complainant. 
Mr.  Joseph  Coult,  for  defendant. 

Van  Fleet,  Y.  C. 

This  case  presents  a  question  on  which  judicial  opinion  is 
divided.  An  eminent  judge  has  said  the  decisions  respecting  it 
cannot  be  reconciled  by  any  process  of  reasoning  or  any  principle 
of  law.  The  question  is  this :  Is  the  mortgage  of  a  stock  of 
merchandise  which,  by  its  terms,  permits  the  mortgagor  to  sell 
the  property  mortgaged  in  the  usual  course  of  business,  and  also 
provides  that  its  lieu  shall  extend  to  such  goods  as  may  be  sub- 
sequently purchased  to  replace  those  sold,  fraudulent,  ipso  /ado, 
as  to  creditors  ? 
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The  suit  has  two  objects.  First,  to  foreclose  a  chattel  mort- 
gage made  by  the  defendant  Simpson  to  the  complainant;  and, 
second,  to  restrain  an  action  at  law  brought  by  the  sheriff  of 
Essex  county  against  the  complainant.  The  case  has  been 
brought  to  hearing  on  the  bill  and  answer.  The  material  facts 
m:iy  be  summarized  as  follows:  The  defendant  Simpson,  on  the 
1st  of  December,  1881,  made  a  mortgage  to  the  complainant  on 
all  his  stock  of  drugs  and  medicines,  and  all  his  stock  of  every 
kind  and  description  in  the  store  and  on  the  premises  No.  925 
Broad  street,  Newark,  and  also  on  all  stock  of  every  kind  and 
description  which  should  be  brought  therein  to  replace  stock 
sold  in  the  regular  course  of  business,  to  secure  the  payment  of 
a  note  of  $2,000,  made  on  the  same  day  by  Simpson  to  the  com- 
plainant, payable  one  year  after  date,  with  interest.  The  mort- 
gage was  verified  and  recorded  pursuant  to  the  requirements  of 
the  statute.  The  mortgagor  retained  possession  of  the  mortgaged 
chattels,  and  from  the  date  of  the  mortgage  up  until  the  17th  of 
October,  1883,  carried  on  the  business  of  a  retail  druggist,  and 
from  day  to  day,  during  that  period,  made  sales,  in  the  regular 
course  of  business,  of  the  mortgaged  chattels.  On  the  day  last 
named,  the  mortgagee  took  possession  of  the  whole  of  the  mort- 
gagor's stock,  including  what  remained  of  the  original  stock  as 
well  as  that  which  he  had  subsequently  acquired.  In  the  inter- 
val between  the  date  of  the  mortgage  and  the  time  when  the 
mortgagee  took  possession,  the  stock  had  been  almost  entirely 
changed,  so  that  a  large  part  of  the  stock  which  the  mortgagee 
took  into  his  possession  consisted  of  goods  purchased  subsequent 
to  the  date  of  his  mortgage.  On  the  20th  of  October,  1883, 
three  days  after  the  mortgagee  took  possession,  Charles  B.  Smith 
recovered  a  judgment,  by  confession,  against  Simpson,  and 
caused  to  be  seized,  by  execution,  such  of  the  goods  then  in  the 
mortgagee's  possession  as  had  been  purchased  subsequent  to  the 
date  of  the  mortgage.  Nearly  all  the  goods  purchased  by  the 
mortgagor  to  replace  goods  sold  were  purchased  of  Smith  on 
credit,  and  his  judgment  is  founded  on  the  debt  thus  contracted. 
The  answer  avers  that  the  complainant  knew  that  the  mortgagor 
was  purchasing  goods  of  Smith,  on  credit,  to  replace  goods  sold. 
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and  that  he  also  knew,  at  all  times,  the  state  of  the  mortgagor's 
indebtedness  to  Smith,  but,  before  the  pleadings  were  read,  it 
was  agreed  by  counsel  that  the  answer  should  be  read  as  though 
this  averment  had  been  expunged  and  was  not  in  the  answer. 
The  mortgagee,  pursuant  to  a  power  contained  in  his  mortgage, 
sold,  on  the  23d  day  of  October,  1883,  the  whole  of  the  stock 
which  he  had  taken  into  his  possession,  to  satisfy  his  mortgage 
debt.  On"  the  30th  of  October,  1883,  the  sheriff,  in  virtue  of 
the  special  property  he  had  acquired  by  the  levy  under  the  exe- 
cution issued  on  Smith's  judgment,  brought  an  action  of  trover 
against  the  complainant  to  recover  the  value  of  the  goods  cov- 
ered by  his  levy.  The  complainant  then  exhibited  the  bill  in 
this  case. 

There  can  be  no  doubt  that  at  law  it  is  necessary,  in  order  to 
enable  a  person  to  make  a  valid  mortgage  of  chattels,  that  he 
should  have,  at  the  time  of  the  execution  of  the  mortgage,  a 
present  property,  either  actual  of  potential,  in  the  things  mort- 
gaged. Looker  v.  Feckioell,  9  Vr.  2So  ;  S.  C.  on  error ^  10  Vr. 
134-.  A  different  rule,  however,  prevails  in  equity.  A  mort- 
gage, valid  in  equity,  both  as  between  the  parties  and  as  against 
the  creditors  of  the  mortgagor,  may  be  made  upon  personal 
property  to  be  acquired  by  the  mortgagor  after  the  execution  of 
the  mortgage.  In  such  case,  though  the  property  is  not  within 
the  grasp  of  the  mortgage  at  the  date  of  its  execution,  yet  it 
comes  within  its  grasp  the  moment  the  mortgagor  acquires  title 
to  it.  Smithhurst  v.  Edwards,  1  McCart.  IfiS ;  Williamson  v.  N. 
J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  311,  320.  I  regard  it  as  en- 
tirely clear  that  the  complainant  would  be  entitled  to  protection 
in  equity,  if  the  only  ground  upon  which  his  title  to  the  prop- 
erty in  question  was  assailed  was,  that  the  lien  of  his  mortgage 
did  not  embrace  the  property  acquired  subsequent  to  the  date  of 
his  mortgage. 

The  test  question  is.  Does  the  simple  presence  of  an  authority 
to  the  mortgagor  to  sell  the  mortgaged  chattels,  in  the  ordinary 
course  of  business,  in  a  mortgage  of  a  stock  of  merchandise, 
furnish  such  conclusive  evidence  that  the  mortgage  was  executed 
to  defraud  creditors,  that  the  court  should,  simply  upon  finding 
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such  authority  and  without  requiring  any  other  evidence  of 
fraud,  declare  the  mortgage  to  be  fraudulent  ?  There  are  sev- 
eral cases,  decided  by  courts  highly  distinguished  for  learning 
and  wisdom,  which  declare  that  this  question  should  be  answered 
in  the  affirmative.  I  do  not  pretend  to  have  read  all  the  cases 
which  so  decide,  nor  shall  I  cite  all  those  which  I  have  read, 
but  only  those  which,  from  the  character  of  the  court  or  the 
force  of  their  reasoning,  are  entitled  to  be  regarded  everywhere 
as  weighty  authorities.  I  refer  to  Robinson  v.  Elliott,  '22  Wall. 
513;  Edgell  v.  Hart,  9  K  Y.  213  ;  Collins  v.  Myers,  16  Ohio 
547,  and  Phelps  v.  Murray,  2  Tenn.  Ch,  74-6,  as  of  this  class. 
Stated  briefly,  the  reasoning  of  these  cases  is  this  :  That  a  mort- 
gage which,  by  its  terms,  allows  the  mortgagor  to  sell  the  prop- 
erty mortgaged,  serves  to  give  the  mortgagor  a  false  credit,  and 
affords  the  mortgagee  no  security  whatever,  for  it  makes  it  pos- 
sible for  the  mortgagor,  at  any  time,  to  sell  the  property  as  his 
own  and  appropriate  the  proceeds  to  his  own  purposes,  and  con- 
sequently it  is  possible  for  the  debtor,  in  every  instance,  so  to 
use  such  an  instrument  as  to  deprive  the  mortgagee  of  all  secu- 
rity, and  yet  to  make  the  mortgage  serve  as  an  effectual  shield 
to  protect  his  property  from  his  creditors.  This  reasoning,  it 
will  be  perceived,  proceeds  upon  the  theory  that  because  such  a 
mortgage  may  be  used  by  a  dishonest  debtor  with  great  facility 
as  a  means  to  defraud  his  creditors,  therefore  all  such  contracts 
should,  for  reasons  of  public  policy,  be  subject  to  a  conclusive 
presumption  that  they  are  fraudulent,  whether  they  are  so  in 
fact  or  not.  This  reverses  that  cardinal  rule  which  declares 
that  fraud  shall  not  be  presumed  but  must  be  proved,  and 
places  the  court  in  a  position  where  it  may  be  compelled,  in 
obedience  to  a  purely  artificial  rule,  to  declare  a  mortgage  to  be 
fraudulent  which  is  not  so  in  truth,  but  which  is  perfectly 
honest.  This  case  furnishes  a  forcible  illustration  how  unjustly 
the  rule  may  operate  in  its  practical  application.  If  the  judg- 
ment creditor  in  this  case  sold  his  goods  to  Simpson  with  actual 
notice  of  the  mortgage,  knowing  that  it  expressly  provided  that 
all  goods  which  the  mortgagor  should  buy  and  bring  into  his 
store  subsequent  to  its  date,  should  at  once  become  subject  to  its 


442  CASES  IN  CHANCERY.  [38  Eq. 

Lister  v.  Simpson. 

lien,  it  would  be  scarcely  possible  for  him  to  claim  that  he  had 
been  deceived  or  defraiuded.  In  that  case  he  could  not  say  that 
he  had  been  allured  by  false  colors  or  deceived  by  false  credit, 
but,  on  the  contrary,  it  would  appear  that  he  had  acted  with  full 
knowledge  of  the  situation  and  had  voluntarily  accepted  the 
risks  incident  to  it.  Now,  what  are  the  facts  ?  It  is  not  pre- 
tended that  the  judgment  creditor  did  not  know  of  the  com- 
plainant's mortgage.  On  the  contrary,  his  answer  substantially 
admits  that  he  did.  His  answer  says  that  he  always  supposed 
that  the  new  stock  which  he  was  from  time  to  time  selling  to 
Simpson  was  not,  and  could  not  be,  covered  by  the  complain- 
ant's mortgage,  and  that  if  he  had  supposed  that  it  would  be,  he 
would  not  have  sold  Simpson  any  goods  on  credit.  Unless  he 
knew  of  the  mortgage,  it  was  impossible  for  him  to  indulge  in 
any  reasoning  or  supposition  as  to  whether  the  goods  he  sold 
would  be  subject  to  its  lien  or  not. 

Although  this  question,  in  its  present  form,  has  never  been 
presented  to  this  court,  still  I  thiuk  the  doctrine  of  the  cases  just 
referred  to  stands  in  such  sharp  conflict  with  the  course  of 
judicial  opinion  of  this  state  upon  this  subject,  and  is  so  strongly 
opposed  to  what  I  regard  as  the  manifest  policy  of  our  statute 
concerning  chattel  mortgages,  that  I  think,  even  if  I  was  con- 
vinced that  it  was  sound  and  wholesome,  I  would  not  be  at 
liberty  to  adopt  it.  The  mere  fact  that  a  mortgagor  retains 
possession  and  uses  the  mortgaged  chattels,  was  never  accepted 
in  this  state  as  conclusive  and  unanswerable  evidence  of  fraud. 
Prior  to  the  enactment  of  the  statute  making  provision  that  if 
the  mortgagor  should  retain  possession  of  the  mortgaged  prop- 
erty, the  mortgage  must  be  made  a  matter  of  public  record  to 
give  it  validity  against  creditors  and  purchasers,  it  was  held 
that  while  the  retention  by  the  mortgagor  of  the  possession  of 
the  goods  would  furnish  prima  facie  evidence  of  fraud,  still  it 
was  evidence  that  was  open  to  explanation,  and  if  it  could  be 
shown  that  the  mortgage  was  made  in  good  faith,  and  for  a 
valuable  consideration,  and  that  possession  was  retained  by  the 
mortgagor  under  an  agreement  not  inconsistent  with  honesty 
and  fair  dealing,  the  mortgage  should  be  upheld.     Runyon  v. 


11  Stew.]  MAY  TERM,  1884.  443 

Lister  v.  Simpson. 


Groshon,  1  Beas.  86;  Miller  ads.  Pancoast,  5  Dutch.  250. 
In  Miller  ads.  Pancoast,  it  was  expressly  decided  that  when  an 
attempt  was  made  to  avoid  a  chattel  mortgage  on  the  ground  of 
fraud,  the  question  was  always  a  questiou  of  intent,  to  be  set- 
tled as  a  question  of  fact.  This  decision  was  made  when  no 
provision  existed  for  making  such  mortgages  matter  of  public 
record,  and  when  they  were  always  secret  as  to  creditors.  This 
case  also  deals  with  the  question  now  under  consideration. 
Chief- Justice  Whelpley  said :  "  Although  the  mortgage  may 
not  be  invalid  against  creditors  or  subsequent  purchasers,  for 
want  of  possession  in  the  mortgagee,  it  by  no  means  follows  that 
it  may  not  be  void  against  subsequent  purchasers  by  reason  of 
the  mortgagee  suffering  the  mortgagor  to  use  and  manage  the 
mortgaged  chattels  in  such  a  way  as  to  deceive  bona  fide  pur- 
chasers as  to  the  right  of  the  mortgagor  to  sell  and  dispose  of 
the  diattels :  as  in  case  of  the  stock  of  a  merchant  or  manufac- 
turer, if  the  mortgagee  of  such  a  stock  should  permit  the  mort- 
gagor to  remain  in  possession,  selling  and  disposing  of  his  stock, 
without  restriction,  in  the  ordinary  course  of  trade,  such  conduct 
would  be  evidence  of  fraud  to  go  to  a  jury,  evidence  that  the 
mortgage  was  kept  on  foot  for  fraudulent  purposes,  and  the  mort- 
gage would  be  held  void,  at  least  so  far  as  the  property  sold  in 
the  ordinary  course  of  trade  was  concerned."  This  statement  of 
the  legal  effect  of  the  mortgagor's  making  sale  of  the  mortgaged 
property,  renders  it  certain  that  the  court  was  of  opinion  that 
tlie  simple  presence  of  such  a  power  in  the  mortgage,  or  the 
exercise  of  such  a  power  by  the  mortgagor,  should  not,  of  itself, 
be  held  to  be  sufficient  evidence  of  fraud  to  avoid  the  mortgage. 
On  the  contrary,  the  case  is  a  direct  authority  that  such  a  mort- 
gage, if  free  from  actual  fraud,  is  valid  against  creditors.  The 
contest  in  that  case  was  between  the  holder  of  a  chattel  mort- 
gage and  a  sheriff,  who,  subsequent  to  the  execution  of  the  mort- 
gage, seized  and  sold  the  mortgaged  chattels  under  executions  at 
law.  The  holder  of  the  chattel  piortgage  brought  trover  against 
the  sheriff,  and,  on  the  questiou  whether  the  mortgage  was  fraud- 
ulent in  fact  or  not,  had  a  verdict.  The  legal  question,  whether 
the  mortgage  was  void  or  not,  under  the  statute  of  frauds,  was 
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then  certified  to  the  supreme  court,  and  answered  in  the  negative. 
This  decision  must  be  regarded,  as  I  think,  as  a  conclusive 
authority  on  the  question  now  before  the  court. 

The  same  liberal  doctrine  has  been  applied  in  this  state  to  the 
retention  of  possession  by  a  judgment  debtor  of  chattels  seized 
under  execution.  Contrary  to  the  rule  of  the  common  law,  a 
plaintiff  in  execution  may,  after  levy,  if  his  judgment  is  honest 
and  his  purposes  pure,  leave  the  chattels  levied  on  in  the  posses- 
sion and  enjoyment  of  the  defendant  without  annulling  his  levy 
or  jeopardizing  his  rights.  And  in  such  case  the  debtor  may 
lawfully  make  such  use  of  the  property  as  may  be  necessary  and 
usual  in  the  proper  prosecution  of  his  business.  If  he  is  a  mer- 
chant, he  may  sell  the  stock  levied  on  in  the  ordinary  and  usual 
course  of  his  business.  "  The  object,"  says  Chief- Justice  Green, 
"of  extending  indulgence  to  the  debtor  (that  is,  allowing  him  to 
use  the  property  as  his  own),  is  to  allow  him  an  opportunity,  by 
his  own  exertions  and  the  prosecution  of  his  business,  to  pay  the 
debt.  But  if  the  property  of  a  mau  in  business,  whether  as  a 
merchant,  a  manufacturer  or  a  farmer,  be  levied  upon,  he  must, 
of  necessity,  if  permitted  to  pursue  his  business  to  any  advant- 
age, deal  with  the  property  as  his  own.  Goods  must  be  ex- 
changed, the  raw  material  must  be  converted  into  manufactured 
articles  and  sold  or  bartered,  the  crops  of"  the  farm  must  be 
gathered  and  disposed  of,  the  stock  must  be  fed  and  the  laborers 
must  be  paid ;  every  revolving  season,  if  not  every  successive 
week,  must  witness  changes  in  the  property  levied  on  destructive 
of  the  validity  of  the  lien.  If  the  debtor  be  permitted  to  hold 
and  enjoy  the  property,  why  should  he  not  be  permitted  to  use 
it  in  the  only  way  it  can  be  effectually  used  to  enable  him  to 
pay  his  debt?  If ■  the  one  is  consistent  with  fair  dealing,  why 
is  the  other,  per  se,  fraudulent?  Nor  is  it  perceived  how, 
permitting  the  defendant  in  execution  to  continue  in  the  actual 
prosecution  of  his  business  after  levy,  either  hinders,  delays 
or  defrauds  creditors.  It  neither  delays  nor  defrauds  a  creditor 
who  has  no  execution.  *  *  *  j\^  subsequent  execution 
creditor  can  neither  be  hindered  nor  delayed  in  the  collection 
of  his  debt  by  a  prior  execution,  for  he  has  it  in  his  power 
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at  all  times  to  enforce  a  sale  at  his  pleasure."     Caldwell  v.  Fifield, 
4,  Zab.  ISO. 

This  opinion  declared  the  rule  of  law  in  force  in  this  state  at 
the  time  of  the  enactment  of  our  statute  concerning  chattel  mort- 
gages. That  statute  makes  it  lawful  for  a  mortgagor  to  retain 
possession  of  the  things  mortgaged,  provided  his  mortgage  is 
made  a  matter  of  public  record  in  the  manner  prescribed  by  the 
statute.  Now,  I  think  the  court,  in  interpreting  this  statute,  is 
bound  to  declare  that  the  legislature,  in  making  provision  that 
the  mortgagor  might  lawfully  retain  possession  of  the  things 
mortgaged,  meant  that  his  possession  should  be  as  beneficial  and 
as  advantageous  and  as  perfect  in  all  respects  as  that  which  the 
courts,  in  prescribing  a  simple  judicial  regulation,  had  given  to 
a  judgment  debtor  whose  property  was  under  levy.  Such,  1 
think,  we  must  understand  to  have  been  the  meaning  of  the 
legislature,  if  we  believe  they  intended,  by  the  enactment  of  this 
statute,  either  to  secure  uniformity  in  legal  rules,  or  to  promote 
the  interests  of  traffic.  To  say  that  the  owner  of  a  stock  of  mer- 
chandise cannot  lawfully  mortgage  it,  subject  to  a  right  to  sell 
from  it  in  the  ordinary  course  of  trade,  will  be,  in  effect,  to  de- 
clare that  one  class  of  citizens  shall  be  deprived  of  the  benefit  of 
a  public  statute,  without  the  least  indication,  either  on  the  face 
of  the  statute  or  in  its  policy,  that  it  was  intended  they  should 
be  excluded.  The  dangers  which  it  is  feared  will  flow  from  a 
judicial  sanction  of  a  mortgage  which  permits  the  mortgagor  to 
sell  the  things  mortgaged,  are,  in  my  opinion,  more  fanciful  than 
real.  Every  mortgage,  by  the  very  terms  of  the  statute,  is  abso- 
lutely void  against  creditors,  whether  they  know  of  it  or  not, 
which  is  not  made  a  matter  of  public  record,  or  accompanied  by 
an  immediate  delivery  and  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mortgaged.  If  the  mortgagor 
retains  possession,  the  mortgage  is  void  as  to  creditors,  unless  it 
is  placed  where  it  is  open  to  the  inspection  of  the  world.  If 
creditors  have  full  notice  of  the  mortgage,  or  can  have  it  by  the 
exercise  of  ordinary  vigilance,  how  can  they  be  injured  ?  They 
cannot  be  misled  or  deceived  unless  they  refuse  to  avail  them- 
selves of  the  information  which  the  law  has  laid  before  them  for 
their  protection. 
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In  support  of  the  proposition  that  a  mortgage  containing  a 
clause  authorizing  the  mortgagor  to  sell  the  things  mortgaged,  in 
the  regular  course  of  his  business,  is  not,  per  se,  fraudulent,  I  refer 
to  Mitchell  V.  Winslow,  2  Story  630 ;  Brett  v.  Carter,  2  Low. 
4S8 ;  Miller  v.  Jones,  15  Nat.  Bank  Reg.  150 ;  Jones  on  Chat. 
Mort.  §  416  et  seq. 

No  claim  is  made  that  there  was  any  fraud  in  fact  in  the 
execution  of  the  mortgage  under  consideration,  or  that  the  com- 
plainant subsequently  knowingly  allowed  it  to  be  used  for  a 
fraudulent  purpose.  The  defence  is  that  the  mortgage  is  a  fraud 
in  law.  On  that  question  my  judgment  is  against  the  defendant, 
and  the  complainant  is  therefore  entitled  to  a  decree. 


Charles  N.  Readinq 

V. 

Mary  H.  Wilson  and  her  guardian. 

1.  An  infant  may  make  a  valid  contract  for  necessaries,  but  he  is  only  in- 
vested with  such  capacity  when  in  a  state  of  need. 

2.  A  guardian  has  no  power  to  bind  either  the  person  or  the  estate  of  his 
ward  by  contract. 

3.  A  guardian  may  be  authorized,  by  a  court  of  competent  jurisdiction,  to 
make  a  contract  for  his  ward,  but,  in  such  case,  he  does  not  exercise  a  power 
belonging  to  his  office,  but  an  extraordinary  power  granted  to  him  for  a 
special  purpose. 

On  motion  to  dismiss  bill  under  Rule  215. 

Mr.  John  A.  BuUock,  for  motion. 

Mr.  John  L.  Connet,  contra. 

Van  Fleet,  V.  C. 

The  bill  in  this  case  is  founded  on  a  new  notion  of  equity. 
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The  defendants  deny  that  the  bill  presents  any  ground  of  equity 
whatever,  and  they  seek  to  have  it  dismissed,  on  motion,  under 
Rule  21^. 

If  the  complainant  has  any  right  to  relief,  his  right  must  be 
found  in  the  following  facts :  Robert  Thatcher  was  appointed 
the  guardian  of  Mary  H.  Wilson,  an  infant,  in  1868.  Under  the 
power  thus  conferred  upon  him,  he  received  estate  belonging  to 
his  ward  of  the  value  of  $14,000;  in  1875,  he  was  directed  by 
an  order  of  the  court,  which  appointed  him,  to  pay  to  the  mother 
of  the  infant  $10  a  week,  for  the  board  and  clothing  of  the  in- 
fant; on  the  17th  of  April,  1877,  Thatcher  drew  an  order  in 
favor  of  the  complainant,  by  which  he  requested  the  complainant 
to  let  the  mother  of  the  infant  have  goods  to  the  amount  of 
$450,  and  directed  the  complainant  to  charge  the  goods  to  his 
account ;  in  signing  the  order,  Thatcher  added  to  his  name  the 
words  "  guardian  of  Mary  H.  Wilson."  Between  the  date  of 
the  order  and  the  1st  of  March  following,  the  complainant 
furnished  goods  under  the  order  to  the  value  of  $450 ;  the  in- 
fant, at  the  time  the  goods  were  furnished,  was  living  with  her 
mother,  and  the  goods  furnished  were  such  as  were  suitable  and 
necessary  for  the  infant.  Thatcher  paid  less  than  one-fourth  of 
the  amount  due  for  the  goods,  and  in  June,  1878,  the  complain- 
ant recovered  a  judgment  against  Thatcher  for  the  unpaid  bal- 
ance. Execution  was  issued  on  the  judgment,  but  nothing  was 
realized,  Thatcher  having  become  insolvent  subsequent  to  the 
date  of  the  order.  Thatcher  was  removed  from  office  as  guard- 
ian, on  the  13th  of  April,  1878,  and  the  present  guardian  was, 
on  the  same  day,  appointed  in  his  stead.  By  the  order  removing 
him,  Thatcher  was  directed  to  deliver  to  the  present  guardian 
all  the  estate  of  his  ward  for  which  he  was  liable.  He  did  not 
obey  this  order ;  he  paid  $6,000,  but  this  left  him  still  liable  for 
a  deficit  of  over  $14,000.  Suit  was  subsequently  brought 
against  him  and  his  sureties,  on  the  bond  given  by  him  as  guard- 
ian, and  a  judgment  recovered.  Two  thousand  dollars  was 
afterwards  collected  on  this  judgment  of  one  of  his  sureties,  but 
nothing  of  the  other.  The  infant's  estate  has  been  depleted,  by 
Thatcher's  malfeasance,  to  an  extent  exceeding  $12,000.    Whether 
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or  not  an  allowance  was  made  to  Thatcher  in  his  account  as 
guardian,  for  the  complainant's  claim,  the  bill  does  not  state. 
Inasmuch  as  he  has  not  paid  it,  the  presumption  would  be  that  it 
was  not  allowed.  The  estate  in  the  hands  of  the  present  guard- 
ian amounts  to  about  $5,700.  The  complainant  insists  that, 
having  exhausted  his  legal  remedy  against  Thatcher,  without 
obtaining  satisfaction  of  his  debt,  and  his  debt  having  been  in- 
curred by  Thatcher  for  the  benefit  of  the  infant,  and  she  having 
actually  had  the  benefit  of  the  goods  for  which  the  debt  was  in- 
curred, her  estate  is  bound  in  equity  to  pay  his  debt. 

The  complainant's  case  is,  I  think,  without  support  in  either 
principle  or  precedent.  Unless  the  foregoing  facts  present  an 
equity  against  the  infant  resting  in  some  contract,  duty  or  obliga- 
tion, or  arising  from  some  trust,  it  would  seem  to  be  manifest 
tiiat  the  complainant  has  no  ca-e.  He  makes  no  charge  of  fraud 
against  the  infant,  nor  does  he  claim  that  he  is  entitled  to  relief 
on  the  ground  of  accident  or  mistake.  It  is  clear  that  there  were 
no  contract  relations  between  the  infant  and  the  complainant. 
An  infant,  though  under  a  general  disability  to  do  acts  valid  in 
law,  may  nevertheless  make  a  valid  contract  for  necessaries,  but 
he  is  only  invested  with  this  capacity  when  in  a  state  of  need. 
If,  when  he  attempts  to  contract,  he  is  already  supplied  with 
such  things  as  are  necessary,  the  articles  he  buys  are  not  neces- 
saries, and  he  is  not,  therefore,  bound  by  his  contract.  1  Chit. 
Con.  {11th  Am.  ed.)  W2.  The  goods  in  this  case  were  sold  to  the 
guardian,  he  alone  was  liable  for  the  debt,  he  supplied  the  infant 
with  the  goods,  and  hence  it  is  clear  that  the  infant  made  no 
contract  with  the  complainant,  and  it  further  appears  that  she 
was  in  a  situation  which  incapacitated  her  to  make  a  valid  con- 
tract. The  complainant  sold  his  goods  to  a  person  who  was 
sui  juris  ;  he  and  Thatcher  were  both  of  full  capacity,  and  were 
free  to  deal  or  not,  just  as  they  thought  proper.  The  complain- 
ant was  at  liberty  to  make  just  such  a  bargain  as  he  thought 
prudent ;  he  could  refuse  to  sell  his  goods  except  for  cash,  or  if 
he  sold  on  credit,  he  was  at  liberty  to  stipulate  for  any  security- 
he  desired,  or,  if  he  chose,  he  could  sell  on  credit  without  security. 
He  had  a  right  to  make  his  bargain  in  his  own  way,  and  after 


11  Stew.]  MAY  TERM,  1884.  449 


Beading  v.  Wilson. 


it  was  made,  to  have  its  terms  enforced,  but  this  is  the  limit  of 
his  right. 

A  guardian  has  no  authority  whatever  to  bind  either  the 
person  or  the  estate  of  his  ward  by  contract.  It  is  his  duty  to 
see  that  his  ward  is  maintained  and  educated  in  a  manner  suit- 
able to  his  means,  and  if,  in  the  performance  of  this  duty,  it 
becomes  necessary  for  him  to  enter  into  contracts,  such  contracts 
impose  no  duty  on  the  ward  and  do  not  bind  his  estate,  but 
bind  the  guardian  personally  and  alone.  For  any  reasonable 
expenditure  made  by  a  guardian,  out  of  his  own  means,  for  the 
benefit  of  his  ward,  he  is,  of  course,  entitled  to  be  re-imbursed 
out  of  the  ward's  estate,  but  this  is  the  limit  of  the  ward's 
liability,  whether  measured  by  rules  of  law  or  rules  of  equity. 
A  guardian  is  without  the  least  capacity  or  authority  to  impose 
contract  obligations  on  his  ward.  He  may  do  so  under  the 
direction  of  a  court  of  competent  jurisdiction,  but  he  does  not 
exercise,  in  such  cases,  a  power  belonging  to  his  ofiBce,  but  an 
extraordinary  power  conferred  for  a  special  purpose.  These 
familiar  principles  may  be  found  in  almost  any  treatise  on  the 
relation  of  guardian  and  ward.  Schoul.  on  Dom.  Rel.  §§  34^, 
3Jf3y  3Ji4"  A  concise  statement  of  them  is  given  in  Rollins 
V.  Marsh,  128  3Iass.  116.  I  think  it  is  clear  that  the  facts 
stated  show  no  equity  against  the  infant. 

The  complainant  rests  his  right  to  relief  mainly,  if  not  wholly, 
on  the  authority  of  Barnum  v.  Frost,  17  Gratt.  398.  His 
counsel  frankly  admits  that  this  is  the  only  adjudication  he  has 
been  able  to  find  which  gives  the  least  support  to  his  claim. 
This  case  was  decided  by  a  divided  court,  and  is,  in  all  its  essen- 
tial features,  entirely  dissimilar  from  the  present  case.  The  liti- 
gants there  were  a  creditor  of  the  guardian,  who  had  furnished 
supplies  for  the  infant,  on  the  contract  of  the  guardian  on  the  one 
side,  and  the  sureties  of  the  guardian  on  the  other.  No  attempt 
was  made  to  reach  the  infant's  estate ;  indeed,  the  infant  was  not 
a  party  to  the  suit.  The  principal  object  of  the  suit  was  to  sub- 
rogate the  creditor  of  the  guardian  to  the  rights  of  the  infant, 
80  that  he  might  collect  his  debt  of  the  sureties  of  the  guardian. 
Subrogation  was  decreed.     To  reach  this  result,  it  was  necessary, 
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upon  well-settled  principles,  to  declare  that  the  estate  of  the  in- 
fant was  subject  to  some  obligation  or  duty  to  the  creditor  of 
the  guardian.  Subrogation  could  not  be  decreed  in  favor  of  a 
stranger  or  mere  volunteer.  It  was  not  pretended  that  the  estate 
of  the  infant  was  under  any  legal  obligation  to  the  creditor  of 
the  guardian,  but  a  majority  of  the  court  held  that  it  was  sub- 
ject to  an  equitable  liability.  They  reasoned  in  this  wise :  The 
law  places  a  guardian  under  an  obligation  to  provide  for  the 
maintenance  of  his  ward  out  of  the  profits  of  his  ward's  estate ; 
a  person,  therefore,  who ''furnishes  maintenance  to  the  ward, 
under  a  contract  with  the  guardian,  but  who  does  not  give  ex- 
clusive credit  to  the  guardian,  has  a  right,  which  a  court  of 
equity  will  recognize,  to  have  those  profits  applied  for  his 
benefit.  The  creditor,  in  such  case,  in  addition  to  his  claim  at 
law  against  the  guardian,  upon  his  personal  contract,  has  a  direct 
and  original  claim  in  equity  to  be  paid  out  of  the  profits  of  the 
ward's  estate.  This  reasoning  appears  to  me  to  be  radically  un- 
sound. My  mind  is  not  acute  enough  to  discern  any  connection 
between  its  premises  and  conclusion.  There  can  be  no  doubt 
that  it  is  the  duty  of  a  guardian  to  maintain  his  ward,  and  to 
that  end  he  may  use  so  much  of  his  ward's  estate  as  may  be 
necessary  for  that  purpose,  but  this  gives  him  no  right  whatever 
to  charge  or  encumber  his  ward's  estate.  If  he  were  to  attempt 
to  do  so  by  an  instrument  plainly  declaring  such  to  be  its 
purpose,  it  would  be  without  the  slightest  legal  force  as  against 
his  ward's  estate,  and  much  less,  as  it  seems  to  me,  can  a  con- 
tract which  never  had  any  such  purpose  be  so  enlarged,  by 
judicial  construction,  as  to  be  entitled  to  such  effect.  In  main- 
taining his  ward,  a  guardian  may  adopt  one  of  two  courses ;  he 
may  retain  in  hand  sufficient  estate  to  pay  his  ward's  current 
expenses ;  in  such  case,  he  should  pay  cash  for  whatever  he  may 
furnish  to  his  ward.  Or,  he  may  invest  his  ward's  whole  estate 
and  pay  his  ward's  current  expenses  out  of  his  own  moneys,  and 
look  to  his  ward's  estate  for  re-imbursement.  But  he  has  no 
power  to  pledge  his  ward's  estate  for  payment  of  a  debt  he  may 
contract  for  the  benefit  of  his  ward.  It  may  be,  that  if  a  guard- 
ian should  contract  a  debt  for  the   benefit  of  his  ward,  and 
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should  not  pay  it,  and  the  guardian,  when  the  creditor  came  to 
ask  for  his  debt,  should  have  no  other  means  of  making  payment 
but  his  right  to  be  re-imbursed  out  of  his  ward's  estate,  that  a 
court  of  equity  would,  instead  of  allowing  the  guardian  to  take 
the  money,  apply  it  to  the  payment  of  his  creditor.  No  question 
of  that  kind  can,  however,  arise  in  this  case.  The  guardian  here 
has  no  right  to  re-imbursement.  He  is  the  debtor  and  his  ward 
is  the  creditor. 

But  whether  Barnum  v.  JFrost  was  rightly  or  wrongly  decided, 
it  is  clear,  I  think,  that  that  case  cannot  be  regarded  as  a  pre- 
cedent for  this  action.  As  I  have  already  remarked,  the  decisive 
question  in  that  case  was,  whether  or  not  a  creditor  of  the  guard- 
ian should  be  subrogated  to  the  rights  of  the  ward,  in  order 
that  he  might  avail  himself  of  the  ward's  remedies  against  the 
sureties  of  the  guardian  in  the  enforcement  of  a  debt  which  the 
guardian  had  contracted  for  the  benefit  of  his  ward.  The  court 
was  not  called  upon  in  that  case  to  measure  or  contrast  the 
equities  of  the  creditor  against  the  equities  of  the  ward.  Indeed, 
it  was  not  possible  for  the  court  to  do  so,  inasmuch  as  the  wai'd, 
not  being  a  party  to  the  suit,  was  not  subject  to  its  power.  The 
two  judges  who  constituted  a  majority  of  the  court,  and  whose 
opinions  constituted  the  judgment  of  the  court,  thought  proper, 
however,  to  state,  in  giving  the  reasons  for  their  judgment,  that 
the  conclusion  they  had  reached  would  do  no  harm  to  the  infant. 
They  said  that  his  estate  was  bound  to  re-imburse  somebody  for 
the  debt  in  question ;  he  had  had  the  benefit  of  it,  and  his  estate 
had  not  paid  it;  his  guardian  had  not  paid  it,  and  was  not, 
therefore,  entitled  to  allowance  for  it.  If  the  ward  sued  the 
sureties  of  his  guardian,  he  would  be  entitled  to  recover  the  full 
amount  due  without  deduction  for  this  debt,  and  that  when  he 
had  collected  the  full  amount  so  due,  and  had  it  in  hand,  it  would 
be  the  clear  right  of  the  creditor  to  look  to  him  for  payment. 
In  that  condition  of  afiairs,  he  would  have  collected  money 
which,  in  justice,  belonged  to  the  creditor,  and  therefore  he  could 
suffer  no  harm,  if  the  creditor  were  allowed  to  proceed  directly 
without  circuity  of  action  against  the  sureties  of  the  guardian. 
The  judgment  of  the  court,  in  the  case  cited,  stands  distinctly  on 
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the  ground  that  to  subrogate  the  creditor  to  the  rights  of  the 
ward  will  do  no  injustice  to  the  ward.  It  is  obvious,  without 
remark,  that  an  exactly  opposite  result  would  follow  if  this 
action  could  be  maintained. 

The  bill  must  be  dismissed,  with  costs. 


The  Executors  of  James  C.  Lord,  deceased,  et  al. 


V. 


The  Carbon  Iron  Manufacturing  Company. 

1.  Land  on  a  lower  level  is  under  a  natural  servitude  to  that  located  above 
it,  to  receive  the  water  flowing  down  to  it  naturally. 

2.  It  is  the  natural  right  of  each  of  the  owners  of  two  adjacent  mines, 
neither  being  subject  to  any  servitude  to  the  other,  to  work  his  own  mine  in 
the  manner  most  convenient  and  beneficial  to  himself,  though  the  natural  con- 
sequence may  be  that  some  injury  will  accrue  to  his  neighbor. 

3.  For  damages  resulting  from  natural  causes,  or  from  lawful  acts,  done  iu 
a  proper  manner,  the  law  gives  no  redress,  but  when  one  of  two  adjoining 
mine-owners  conducts  water  into  his  neighbor's  mine,  which  would  not  other- 
wise go  there,  or  causes  water  to  go  there  at  different  times,  and  in  larger  quan- 
tities, than  it  would  naturally  go  there,  he  is  answerable  for  the  damages. 

4.  Equity  will  restrain  one  of  two  adjacent  mine-owners  from  removing  the 
supports  which  prevent  the  surface  of  his  mine  from  caving  in,  when  it  appears 
that  such  removal  will  result  in  the  destruction  of  his  neighbor's  mine. 

5.  Mandatory  injunctions  are  rarely  granted  before  final  hearing,  and  are, 
as  a  general  rule,  strictly  confined  to  cases  where  the  remedy  at  law  is  plainly 
inadequate. 

On  application  for  injunction,  heard  on  bill  and  affidavits, 
«nd  answer  and  affidavits,  and  order  to  show  cause. 

Mr.  S.  H.  Little  and  Mr.  Tlieodore  Little,  for  complainants. 

Mr.  H.  C.  Pitney,  for  defendants. 
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The  parties  to  this  suit  own  adjoining  iron  mines  in  the  county 
of  Morris,  and  work  the  same  vein  of  ore,  but  at  different  levels. 
The  complainants'  mine  is  in  the  lower  one.  The  defendants 
stopped  work  in  their  mine  in  the  fall  of  1882,  having  prior  to 
that  time  removed  all  the  ore  which  could  be  removed  with 
safety  to  their  mine.  Most  of  the  ore  iron  remaining  in  their 
mine  is  in  the  pillars  and  walls,  which  were  left,  while  mining 
operations  were  being  carried  on,  as  supports  to  prevent  the  sur- 
face from  caving  in.  The  defendants'  mine  adjoins  the  Rock- 
away  river,  its  western  wall  being  about  seventy-five  feet,  vertical 
measurement,  below  the  bed  of  that  stream.  The  surface  above 
both  mines  is  low  and  wet,  and  both  carry  a  great  deal  of  water, 
and  are,  what  miners  call,  wet  mines.  The  complainants  are 
actively  engaged  in  working  their  mine.  They  say  they  have 
ninety  thousand  tons  of  ore  in  sight,  and  it  is  estimated  that  four 
hundred  and  ninety  thousand  tons  may  be  taken  out  of  their 
present  shaft.  Their  mine,  they  say,  is  worth  $150,000.  The 
special  reason  why  the  complainants  seek  the  aid  of  the  court  at 
this  time  is,  that  the  defendants  have  recently  avowed  a  purpose 
to  reduce  the  pillars  of  their  mine,  and  take  out  all  the  ore  which 
can  be  taken  out  at  a  profit,  and  let  their  mine  fill  with  water. 
They  admit,  by  their  answer,  that  such  is  their  purpose,  and  they 
claim  the  right  to  reduce  the  walls  and  pillars  of  their  mine 
regardless  of  the  effect  that  their  reduction  may  have  on  the  mine 
of  the  complainants.  They  admit  that  they  stopped  work  in 
their  mine  in  the  fall  of  1882,  having  prior  to  that  time  taken 
out  most  of  the  ore  that  was  worth  taking  out,  except  what  was 
in  the  pillars,  and  they  say  that  it  is  usual,  when  a  mine  is  finally 
abandoned,  to  take  out  the  pillars  which  have  been  left  to  sup- 
port the  surface,  commencing  at  the  bottom  and  working 
upwards,  and  when  the  pillars  are  reduced,  to  let  the  mine  cave 
in  if  it  will. 

Two  communications  now  exist  between  the  two  mines.  They 
are  both  the  result  of  trespasses  committed  on  the  lands  of  the 
complainants.  The  Carbon  Iron  Company  were  the  predecessors 
in  title  of  the  defendants.     While  they  owned   the   mine  now 
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owned  by  the  defendants,  and,  as  the  answer  says,  somewhere 
about  the  year  1872,  they,  by  accident,  worked  over  the  line, 
about  twenty-one  feet,  on  the  lands  of  the  complainants.  At  the 
time  this  trespass  was  committed  the  complainants  had  not  sunk 
their  shaft,  nor  mined  any  ore  near  the  defendants'  mine.  The 
other  trespass  was  committed  by  the  defendants'  lessees  sometime 
between  February,  1881,  and  the  fall  of  1882.  It  was  commit- 
ted at  a  point  lower  down  on  the  vein,  and  extended  over  the 
line,  as  the  defendants  say,  only  about  four  feet,  horizontal 
measurement,  but  along  the  vein  a  much  greater  distance.  The 
complainants  began  to  sink  their  shaft  in  1879,  and  in  carrying 
it  down,  broke  into  both  the  openings  made  into  their  lauds  by 
the  trespasses  just  mentioned.  The  apertures  are  the  result  of 
the  joint  acts  of  the  parties ;  in  the  one  case  of  the  acts  of  the 
Carbon  Iron  Company  and  the  complainants,  and  in  the  other 
of  the  acts  of  the  defendants'  lessees  and  the  complainants.  It  is 
proper  to  state  here  that  it  is  not  disputed  that  the  complain- 
ants sunk  their  shaft  at  the  only  point  at  which  it  could  be  sunk 
to  reach  the  ore  lying  adjacent  to  the  defendants'  mine.  The 
complainants'  mining  engineer  swears  that  this  is  the  fact,  and, 
in  demonstration  of  the  truth  of  his  statement,  he  says  that  all 
previous  attempts  to  sink  a  shaft  at  other  points  on  the  com- 
plainants' land,  to  reach  this  ore,  failed  in  consequence  of  the 
difficult  character  of  the  ground  encountered.  The  defendants 
do  not  deny  the  truth  of  this  statement. 

The  complainants,  on  these  facts,  ask  two  kinds  of  prohibitory 
relief:  First,  that  the  defendants  may  be  enjoined  from  remov- 
ing the  pillars  and  walls  and  other  supports  of  their  mine  to 
such  an  extent  as  to  endanger  the  caving  in  of  the  surface ;  and 
secondly,  that  they  may  be  enjoined  from  permitting  the  water 
to  flow  from  their  mine  into  the  complainants'  mine  through  the 
two  apertures.  The  defendants  deny  the  complainants'  right  to 
either  measure  of  relief.  They  claim  the  right  to  remove  all  the 
ore  from  their  land  without  regard  to  the  effect  the  removal  may 
have  on  the  complainants'  mine.  They  say  that  their  right  to 
do  so  is  in  no  way  restricted  or  impaired  by  the  fact  that  their 
predecessors  in   title,  and  their  lessees,  have    unlawfully  made 
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openings  into  tiie  complainants'  land,  in  consequence  of  which, 
if  the  surface  of  their  mine  caves  in,  the  mine  of  the  complain- 
ants will  be  submerged  and  destroyed.  They  do  not  attempt  to 
justify  the  trespasses.  They  say  that  they  were  committed  unin- 
tentionally, and  that  while  this  does  not  relieve  the  persons  who 
committed  them  from  the  legal  consequences  of  their  wrongful 
acts,  still  the  complainants'  only  remedy  is  an  action  of  trespass 
against  the  persons  who  invaded  their  possession,  in  which  they 
must  recover  their  damages  once  for  all.  They  also  say  that, 
however  ruinous  or  destructive  their  threatened  action  may  be  in 
its  consequences  to  the  complainants'  mine,  yet  as  they  did  not 
make  the  apertures,  nor  commit  the  trespasses  which  caused 
them,  they  cannot  be  held  liable,  either  at  law  or  in  equity,  for 
any  injury  tlie  complainants  may  suffer  from  them. 

For  water  which  gets  into  ihe  complainants'  mine,  from  the 
defendants',  by  gravitation  or  percolation,  or  by  any  other  natural 
means,  it  is  clear  that  the  defendants  are  in  no  way  responsible. 
Land  on  a  lower  level  is  under  a  natural  servitude  to  that  located 
above  it,  to  receive  the  water  flowing  down  to  it  naturally.  Nor 
can  the  defendants  be  held  liable  for  any  injurious  consequences 
resulting  to  the  complainants  from  work  done  by  the  defendants 
in  their  mine  in  a  skillful  and  proper  manner.  It  was  declared 
in  Smith  v.  Kenrick,  7  C.  B.  515,  to  be  the  natural  right  of 
each  of  the  owners  of  two  adjacent  mines,  neither  being  sub- 
ject to  any  servitude  to  the  other,  to  work  his  own  in  the  man- 
ner most  convenient  and  beneficial  to  himself,  although  the 
natural  consequence  may  be  that  some  prejudice  will  accrue  to 
the  owner  of  the  adjoining  mine,  so  long  as  that  does  not  arise 
from  negligent  or  malicious  conduct.  The  rule  defining  the 
rights  and  liabilities  of  adjoining  mine-owners,  may  be  stated  in 
this  form :  For  damages  resulting  from  natural  causes,  or  from 
lawful  acts  done  in  a  proper  manner,  the  law  gives  no  redress, 
such  losses  being  regarded  as  damnum  absque  injuria,  but  where 
one  of  the  two  adjoining  mine-owners  conducts  water  into  his 
neighbor's  mine,  which  would  not  otherwise  go  there,  or  causes 
it  to  go  there  at  different  times  and  in  larger  quantities  than  it 
would  go  there  naturally,  he  commits  a  wrong  which  the  law 
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will  redress.  This  rule,  stated  in  a  more  amplified  form,  was  ap- 
plied in  Baird  v.  Williamson,  15  C.  B.  {N.  S.)  376.  Erie,  C.  J., 
in  delivering  the  opinion  of  the  court  in  that  case,  said  :  "  The 
defendants,  as  occupiers  of  the  higher  mine,  have  no  right  to  be 
active  agents  in  sending  water  into  the  lower  mine.  The  plain- 
tiffs, as  occupiers  of  the  lower  mine,  are  subject  to  no  servitude 
of  receiving  water,  conducted  by  man,  from  the  higher  mine. 
Each  mine-owner  has  all  rights  of  property  in  his  mine,  and, 
among  them,  the  right  to  get  all  minerals  therefrom,  provided 
he  works  with  skill  and  in  the  usual  manner.  And  if,  while  the 
occupier  of  a  higher  mine  exercises  that  right,  nature  causes 
water  to  flow  to  a  lower  mine,  he  is  not  responsible  for  this 
operation  of  nature.  If  the  owner  of  the  lower  mine  intends  to 
guard  against  this  operation,  he  must  leave  a  barrier  at  the 
upper  part  of  his  mine  to  bay  back  the  water  of  his  higher 
neighbor.  The  law  imposing  these  regulations  for  the  enjoyment 
of  somewhat  conflicting  interests,  does  not  authorize  the  occupier 
of  the  higher  mine  to  interfere  with  the  gravitation  of  the  water, 
so  as  to  make  it  more  injurious  to  the  lower  mine,  or  advan- 
tageous to  himself."  The  justice  and  good  sense  of  this  rule  are 
patent.  It  has  controlled  most  of  the  adjudications  on  this  sub- 
ject. Among  the  cases  which  have  been  decided  by  this  principle 
are  the  following:  Crompton  v.  Lea,  L.  R.  [19  Eq.  Cas.)  115 ; 
Smith  v.  Fletcher,  L.  B.  (7  Exch.)  305,  and  Locust  Mountain 
Coal  and  Iron  Co.  v.  Gorrell,  9  Phila.  21)7. 

The  only  case  containing  any  remarks  tending  to  support  the 
extreme  ground  taken  by  the  defendants,  is  Clegg  v.  Dearden,  12 
Ad.  &  E.  [N.  S.)  576.  The  defendant  in  that  case  had  made  an 
opening  into  the  mine  occupied  by  the  plaintiff.  An  action  was 
then  brought,  which  was  subsequently  referred  to  an  arbitrator. 
The  arbitrator  made  an  award  to  the  plaintiff  for  the  damages  he 
had  sustained  by  the  opening.  The  defendant  paid  the  damages 
so  awarded  and  the  plaintiff  accepted  them.  Afterwards,  the 
plaintiff  brought  a  new  action  to  recover  damages  which  he 
claimed  to  have  suffered  subsequent  to  the  date  of  the  award. 
He  alleged  that  the  defendant  had  wrongfully  kept  the  aperture 
open  subsequent  to  the  award,  in  consequence  of  which  the  water 
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from  the  defendant's  mine  had  constantly  flowed  into  his,  to  his 
great  damage,  and  that  the  defendant  should  therefore  be  required 
to  make  his  loss  good.  The  court  held  that  the  flowing  of  the 
water  and  the  damage  thereby  caused  to  the  plaintiff,  was  merely 
consequential  to  the  making  of  the  aperture,  and  as  the  plaintiff" 
had  already  received  compensation  for  that,  he  had  no  ground 
of  action.  The  court,  it  is  true,  said  also  that  the  defendant,  for 
making  an  excavation  and  aperture  in  the  plaintiff" 's  land,  was 
liable  to  an  action  of  trespass,  but  that  no  cause  of  action  arose 
from  his  omitting  to  re-enter  the  plaintiff" 's  land  and  fill  up  the 
excavation.  Such  an  omission,  it  was  held,  was  neither  a  con- 
tinuation of  the  trespass,  nor  of  a  nuisance,  nor  a  breach  of  a  legal 
duty.  But  this,  it  must  be  remembered,  was  said  in  a  case  where 
the  court  found  that  the  plaintiff's  damages,  both  immediate  and 
consequential,  had  been  judicially  ascertained  and  paid  by  the 
wrong-doer  and  accepted  by  the  person  injured.  That  case  did 
not  stand  as  this  does,  where  the  injured  person  is  before  the 
court,  with  his  wrongs  wholly  unredressed,  asking  for  such 
remedy  as  will  give  him  adequate  protection  against  the  conse- 
quences of  an  unlawful  invasion  of  his  rights.  All  the  com- 
plainants ask  is  protection  against  the  injurious  consequences 
which  will  inevitably  result  from  what  the  defendants  avow  they 
mean  to  do. 

The  duty  of  the  court  is  plain.  The  law  is  settled.  In  a 
case  substantially  identical  in  all  its  material  facts,  the  chancellor 
extended  protection  to  the  aggrieved  party  by  injunction. 
Thomas  Iron  Co.  v.  AUentown  Mining  Co.,  1  Stew.  Eq.  77.  In 
that  case,  as  here,  an  opening  had  been  made  from  the  defend- 
ants' mine  into  the  complainants',  unlawfully,  and  there,  as  here, 
the  defendants  threatened  to  remove  the  pillars  and  other  sup- 
ports and  let  their  mine  fill  with  water.  The  chancellor  held 
that  inasmuch  as  the  defendants  had  made  an  opening  into  the 
complainants'  mine,  it  was  no  stretch  of  authority  to  prohibit 
them  from  such  use  of  their  property  as  would  inflict  damage  on 
the  complainants'  property.  He  also  declared  that  even  if  the 
complainants  had  themselves  made  the  opening  between  the  two 
mines,  it  would  still  have  been  the  duty  of  the  court  to  have  pro- 
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tected  the  complainants  against  the  ruinous  consequences  neces- 
sarily resulting  from  the  removal  of  the  supports  of  t-he  defend- 
ants' mine,  and  that  the  maxim  sic  lUere  tuo  ut  alienum  non  Icedas 
would,  under  such  a  state  of  facts,  have  furnished  sufficient 
ground  for  such  relief.  It  appeared  in  that  case,  as  it  does  in 
this,  that  if  the  defendants'  mine  should  be  flooded,  the  com- 
plainants' mine  would  be  utterly  destroyed.  The  chancellor 
said,  in  view  of  this  fact,  that  the  court  should  not  hesitate  to 
restrain  a  trespasser  from  an  act  which  would  inflict  such  an 
injury  on  the  property  on  which  he  had  trespassed.  What  the 
defendants  propose  to  do  is  not  to  work  their  mine — that  they 
may  unquestionably  do  without  regard  to  the  consequences  to  the 
adjoining  mine,  so  long  as  they  do  their  work  in  a  skillful, 
reasonable  and  proper  manner — but  what  they  propose  to  do  is 
to  destroy  their  mine,  and  it  fs  certain  if  they  are  permitted  to 
destroy  their  mine  they  will  also  destroy  that  of  the  complain- 
ants. This  fact,  in  my  judgment,  makes  the  duty  of  the  court 
perfectly  plain. 

The  complainants  are  entitled  to  an  injunction  restraining  the 
defendants  from  removing  the  pillars,  walls  and  other  supports 
of  their  mine  to  such  an  extent  as  to  endanger  the  caving  in  of 
the  surface. 

The  complainants'  right  to  the  other  measure  of  relief  they 
ask  is  not  so  clear,  on  the  facts  now  before  the  court,  as  to  make 
the  path  of  duty  plain.  They  ask  an  injunction  restraining  the 
defendants  from  permitting  water  to  flow  from  their  mine  into 
the  complainants'  mine  through  the  two  apertures.  Though  they 
pray  that  relief  be  granted  to  them  by  a  simple  prohibition,  yet  it 
is  obvious  that  if  the  relief  they  ask  be  given  to  them,  it  must 
be  mandatory  in  its  character.  The  defendants  cannot  prevent 
the  water  from  flowing  through  the  two  apertures  except  by 
building  bulkheads  or  some  other  barrier,  or  by  pumping.  The 
injunction,  to  aecomplish  its  purpose,  must  command  or  coerce 
the  defendants  to  do  certain  affirmative  acts,  not  merely  to  re- 
main inactive  or  refrain.  Injunctions  of  this  nature  are  rarely 
granted  before  final  hearing,  or  before  the  parties  have  had  a  full 
opportunity  to  present  all  the  facts  of  the  case  in  such  manner 
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as  will  enable  the  court  to  see  and  judge  what  the  truth  is. 
They  are  always  granted  cautiously,  and  are  strictly  confined  to 
cases  where  the  remedy  at  law  is  plainly  inadequate.  In  the 
present  condition  of  the  case,  it  is  impossible  to  say  that  the  com- 
plainants' injuries,  resulting  from  the  flow  of  the  water  through 
these  apertures,  will  be  of  such  a  character  as  to  entitle  them  to 
relief  in  this  form.  The  affidavit  made  by  the  complainants' 
mining  engineer  states  that  these  apertures  afford  a  free  entry 
into  the  complainants'  mine  for  the  water  of  the  defendants' 
mine,  and  that  if  the  pumps  in  the  defendants'  mine  were  to  be 
stopped,  the  water  would  probably  drown  the  complainants' 
mine ;  but  this,  it  will  be  observed,  is  a  mere  opinion.  No  facts 
are  given;  w-e  are  not  even  told  the  carrying  capacity  of  the 
apertures,  nor  how  much  water  is  now  passing  through  them 
daily  from  the  one  mine  into  the  other.  Besides,  the  superin- 
tendent of  the  complainants'  mine  says,  in  his  affidavit,  that 
owing  to  the  seamy  character  of  the  wall  between  the  two  mines 
no  bulkhead  that  could  be  built  at  the  apertures  would  give 
effectual  protection  to  the  complainants,  for  the  percolation 
through  the  walls  would  throw  into  the  complainants'  mine  such 
a  large  quantity  of  water  as  to  do  them  very  serious  damage. 
But  the  defendants  are  not  answerable  for  any  injury  the  com- 
plainants may  suffer  from  percolation.  That  is  the  work  of 
nature,  and  any  loss  they  sustain  from  that  cause  they  must  bear 
as  one  of  the  disadvantages  naturally  incident  to  the  location  of 
their  mine.  Now,  in  this  condition  of  the  proofs,  it  is,  I  think, 
obviously  impossible  to  form  anything  like  a  just  judgment  as 
to  how  much  of  the  water,  in  case  the  complainants'  mine  should 
be  submerged,  would  flow  through  the  walls,  and  how  much 
would  flow  through  the  apertures.  It  should  also  be  stated,  in 
this  connection,  that  the  superintendent  of  the  defendants'  mine 
swears  that  half  the  water  in  the  defendants'  mine  is  thrown 
there  by  the  complainants.  The  complainants  certainly  are  not 
entitled  to  protection  against  water  which,  rising  in  their  mine, 
is  thrown  by  them  into  the  defendants'  mine  and  then  flows 
back.  As  the  case  now  stands,  I  am  not  convinced  that  the 
injury  of  which  the  complainants  complain  is  of  a  character  to 
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entitle  them  to  a  preliminary  injunction,  or  that  the  defendants 
are  responsible  for  it.  The  second  brancii  of  the  relief  asked  by 
the  complainants  must  therefore  be  denied. 


William  Una  et  al. 

V. 

Daniel  Dodd  et  al. 


The  court  of  chancery  may,  in  proceedings  for  contempt,  order  the  evidence 
of  witnesses  resident  in  foreign  jurisdictions  taken  by  commission  or  otherwise, 
and  use  the  evidence  so  taken  on  the  hearing. 


On  application  for  leave  to  take  the  testimony  of  non-resident 
witnesses. 

Mr.  Frederic  W.  Stevens  and  Mr.  Samuel  Kalisch,  for  applica- 
tion. 

Mr.  Thomas  N.  MoCarter,  contra. 

Van  Fleet,  V.  C. 

The  managers  of  the  Newark  Savings  Institution  are  before 
the  court  on  a  charge  of  contempt.  They  are  charged  with  hav- 
ing invested  the  funds  under  their  charge  contrary  to  the  direc- 
tions of  an  order  of  the  chancellor.  They  have  answered,  deny- 
ing many  of  the  facts  charged  against  them.  An  issue  of  fact  is 
thus  raised  which  can  only  be  tried  by  evidence.  Two  witnesses, 
whose  evidence  the  prosecutors  desire,  reside  in  the  state  of  New 
York.  It  is  satisfactorily  shown  that  these  witnesses  refuse  to 
come  to  this  state  to  give  evidence,  and  also  that  their  evidence 
is  material.  In  this  posture  of  affairs  the  prosecutors  ask  for 
leave  to  take  the  evidence  of  these  witnesses,  in  the  state  where 
they  reside,  and  to  that  end  ask  for  the  appointment  of  a  com- 
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missioner,  under  the  thirty-eighth  section  of  the  act  concerning 
evidence  (Rev.  p.  384),  before  whom  their  evidence  may  be  taken. 
The  managers  oppose  this  applicatiou,  insisting  that  the  statute 
was  intended  to  be  applied  exclusively  to  civil  proceedings,  and 
that  this  proceeding  is  not  of  that  character,  but  is  criminal  in 
its  nature,  being,  in  fact,  a  charge  of  a  criminal  offence. 

That  the  language  of  the  statute  is  sufficiently  comprehensive 
to  embrace  this  proceeding,  I  think  there  can  be  no  doubt.  It 
declares  that  its  provisions  shall  apply  to  any  proceeding  in  the 
court  of  chancery  wherein  the  testimony  of  witnesses  may  be  re- 
quired as  the  basis  of  judicial  action.  Rev.  p.  389  §  39.  This 
proceeding  is  unquestionably  of  that  kind.  From  a  very  early 
day  it  has  been  held  by  courts  of  equity  that  if  the  person  ac- 
cused denies  the  contempt,  the  prosecutor  may,  as  of  course,  ex- 
amine witnesses  to  prove  it.  1  Newland's  Ch.  Pr.  392 ;  Ma- 
germis  v.  Parkhurst,  3  Gr.  Ch.  433.  The  statute  is  a  highly 
salutary  one,  and  was  obviously  designed  to  aid  in  giving  effect 
to  that  great  maxim  of  justice  which  declares  that  in  legal  con- 
troversies both  sides  have  a  right,  before  judgment,  to  be  fully 
heard,  upon  matters  of  fact,  by  their  evidence.  It  was  intended 
to  advance  justice  by  facilitating  the  investigation  of  truth  by  the 
aid  of  testimony,  which,  from  the  absence  of  witnesses  out  of 
the  jurisdiction  of  the  state,  could  not  otherwise  be  procured.  It 
is  highly  remedial  in  its  character,  and  the  courts  are,  therefore, 
bound  to  so  construe  and  apply  it  as  to  give  effect  to  its  beneficial 
purposes.  Hildreth  v.  Overseer  of  the  Poor,  1  Or.  6 ;  Moran  v. 
Green,  1  Zab.  562. 

Such  has  been  the  undeviating  course  of  the  courts  of  this 
state.  A  charge  of  bastardy  always,  necessarily,  involves  the 
charge  of  a  crime.  The  whole  proceeding  is  according  to  the 
course  of  the  criminal  courts.  The  first  process,  formerly,  was  a 
warrant  for  the  arrest  of  the  putative  father.  If  arrested,  he  was 
required  to  give  bail  for  his  appearance  to  answer  the  charge  or 
to  go  to  prison.  If  an  order  of  affiliation  and  maintenance  was 
made  against  him,  he  was  required  to  give  security  for  its  per- 
formance, or  to  indemnify  the  township,  or  to  submit  to  im- 
prisonment.    Though  not  for  the  punishment  of  crime,  yet  the 
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proceeding  was  so  nearly  akin  to  a  criminal  accusation,  and  the 
charge  involved  so  much  that  was  necessarily  criminal  in  its 
character,  that,  contrary  to  the  general  rule  prevailing  in  ordi- 
nary civil  actions,  it  was  held  that  the  accused  should  have  the 
right  to  put  his  character  in  evidence  against  the  truth  of  the 
charge.  Dally  v.  Overseers  of  Woodbridge,  1  Zab.  4-91 ;  Hawk- 
ins  V.  State,  1  Zab.  630.  And  yet  such  proceedings  have  been 
held  to  be  so  far  suits  of  a  civil  nature,  that  the  putative  father 
was  entitled  to  a  commission  to  examine  a  witness  residing  in 
another  jurisdiction.     Hildreth  v.  Overseei's  of  the  Poor,  supra. 

Very  eminent  judges  have,  it  must  be  admitted,  spoken  of 
contempts  of  court  as  criminal  offences.  In  Ex  parte  Kearney j 
7  Wheat.  38,  a  person  who  had  been  committed  by  the  circuit 
court  of  the  District  of  Columbia  for  contempt,  in  refusing  to 
answer  a  question  put  to  him  as  a  witness  on  the  trial  of  an  in- 
dictment in  that  court,  applied  to  the  supreme  court  of  the 
United  States  for  a  writ  of  habeas  corpus  to  test  the  validity  of 
his  commitment.  The  writ  was  denied.  JudgeStory,  who  drew 
up  the  opinion  of  the  court,  put  the  denial  of  the  writ  on  the 
ground  that  inasmuch  as  the  supreme  court  could  not  entertain  a 
writ  of  error  to  revise  the  judgment  of  the  circuit  court  iu  any 
case  where  a  party  had  been  convicted  of  a  crime,  it  should  not 
attempt  to  do  indirectly  what  it  was  clear  it  had  no  right  to  do 
directly.  And  Mr.  Justice  Swayne,  in  New  Orleans  v.  Steani' 
ship  Co.,  20  Wall.  387,  said  that  a  contempt  of  court  is  a  spe- 
cific criminal  offence.  Judge  Black  had  previously  defined  it 
in  precisely  similar  language  in  Fassmore  Williamson's  Case,  26 
Pa.  St.  9  ;  and  Judge  McCrary,  in  Vanzaixdt  v.  Argentine  Mining 
Co.,  2  MoCrary  6^^,  recently  said  :  "  A  proceeding  for  contempt, 
where  its  object  is  simply  to  vindicate  the  authority  and  dignity 
of  the  court,  is,  in  its  nature,  a  criminal  proceeding,  and  is  to  be 
governed  by  the  strict  rules  of  construction  which  prevail  in 
criminal  cases."  There  are  cases  also  which  ascribe  two  distinct 
functions  or  offices  to  such  proceedings.  It  is  said  that  where  the 
purpose  is  simply  to  vindicate  the  power  and  dignity  of  the  court, 
there  the  proceeding  is  criminal  in  its  character,  but  where  its 
object  is  to  enforce  an  order  or  decree  for  the  benefit  of  a  party 
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to  the  suit,  there  the  proceeding  is  civil  and  remedial.  Hendryk 
V.  Fitzpatrick,  19  Fed.  Rep.  810 ;  In  re  M'  Williams,  1  Sch.  & 
Lef.  169 ;  Rex  v.  Myers,  1  Term  Rep.  265  ;  Rex  v.  Edwards, 
9  Barn.  &  C.  652 ;  People  v.  Brown,  6  Cow.  ^i. 

But,  in  my  opinion,  it  is  quite  unimportant  how  such  proceed- 
ings have  been  defined  or  classified.  The  more  important  ques- 
tion is,  Has  the  court  jurisdiction?  If  it  has,  it  seems  to  me  that 
nothing  can  be  clearer  than  that  the  court  may,  in  the  exercise 
of  an  authority  necessarily  inherent  in  its  jurisdiction,  proceed  in 
its  owu  way,  and  according  to  its  established  practice,  to  ascer- 
tain the  truth  of  the  matters  in  dispute.  If  the  matter  at  issue 
is  the  proper  subject  of  equity  cognizance,  it  would  seem  to  be 
indisputable  that  the  court,  in  trying  it,  has  not  only  the  right, 
but  is  bound  to  use  all  the  means  at  its  command  for  the  dis- 
covery of  the  truth.  A  failure  in  this  respect  would  be  a  denial 
of  the  process  of  the  law  to  a  party  entitled  to  it.  The  jurisdic- 
tion of  the  court  in  such  matters  is  not  questioned,  and  cannot 
be.  The  power  of  the  court  to  punish  contempts  is  as  incon- 
testable as  the  fact  that  the  court  exists.  The  court  of  chancery 
can  exercise  jurisdiction  in  civil  matters  only.  It  has  no  crimi- 
nal jurisdiction  whatever.  If  it  were  to  attempt  to  take  jurisdic- 
tion of  the  most  trifling  offence  against  the  criminal  law,  and 
proceed  to  try  and  condemn  the  offender,  its  act  would  be  an  act 
of  simple  Ui?urpation,  and  its  judgment  would  be  utterly  null  and 
void.  A  contempt  against  the  court  of  chancery  may,  it  is  true, 
be  something  more  than  a  mere  contempt.  The  person  guilty 
of  a  contumacious  act  against  this  court  may,  in  contemning  its 
authority,  have  also  committed  a  violation  of  the  criminal  law. 
In  such  case  this  court  may  deal  with  him  for  his  contempt,  but 
it  has  no  power  to  punish  him  for  his  crime,  and  if  it  should 
attempt  to  do  so,  its  action  would  be  coram  nonjudice. 

The  power  invoked  in  this  matter  is  one  that  the  court  of 
chancery  of  England  has  exercised  from  a  very  early  day.  It 
seems  to  have  constituted  part  of  its  original  jurisdiction,  and  to 
have  been  borrowed  from  the  civil  law.  1  Dan.  Ch.  Pr.  932. 
Professor  Greenleaf  seems  to  regard  it  as  a  power  inherent  in  all 
courts  of  justice,  for  he  says  that  by  the  law  of  nations,  courts  of 
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justice  of  different  countries  are  bound,  mutually,  to  aid  and 
assist  each  other  in  the  furtherance  of  justice,  and  hence  it  has 
become  the  practice,  when  the  testimony  of  a  foreign  witness  is 
necessary  for  the  court  before  which  the  action  is  pending,  and 
in  which  the  evidence  of  the  foreign  witness  is  needed,  to  send  to 
the  court  within  whose  jurisdiction  the  witness  resides,  a  commis- 
sion for  his  examination.  He  further  says  that  while  the  com- 
mon law  courts  of  England  have  never  asserted  this  power,  in  a 
direct  manner,  the  court  of  chancery  has  always  freely  exercised 
it.  1  Greenl.  Ev.  §  320.  Mr.  Gresley,  in  contrasting  the 
methods  of  the  two  jurisdictions  in  taking  evidence,  says  that 
while  the  common  law  courts  are  without  the  means  of  procuring 
the  evidence  of  a  witness  who  cannot  appear  before  them,  the 
court  of  chancery  may  examine  a  witness  residing  in  any  part  of 
the  world.  Ores.  Eq.  Ev.  62,  116,  126.  And  he  also  says  that 
ever  since  the  passage  of  the  statute  1  Wm.  IV.  c.  22,  giving  all 
the  courts  of  Westminster  Hall  authority  to  take  the  evidence  of 
witnesses  residing  in  other  jurisdictions,  the  court  of  chancery 
finds  it  more  convenient  to  follow  its  ancient  practice  than  to 
proceed  under  the  statute.     Id.  126. 

Prior  to  the  statute  of  1  Wm.  IV.  c.  22,  the  court  of  chancery 
of  England  was  in  the  constant  habit  of  using  its  power  to  take 
the  evidence  of  witnesses  residing  in  foreign  jurisdictions  in  behalf 
of  litigants  in  the  common  law  courts.  Tindal,  C.  J.,  in  Bridges 
v.  Fisher,  1  Bing.  N.  C.  510,  512,  said  :  "  Every  one  knows  that 
b-^fore  the  passage  of  the  statute  1  Wm.  IV.  c.  22,  a  party  who 
rranted  the  testimony  of  a  witness  abroad,  filed  his  bill  in  chancery 
for  a  commission  to  examine  him,  and  the  cause  was  hung  up  till 
the  suit  in  chancery  was  at  an  end."  The  grounds  upon  which 
the  court  of  chancery  proceeded,  in  giving  litigants  in  the  com- 
mon law  courts  the  aid  of  its  process,  were  declared  by  the  house 
of  lords  in  mcol  v.  Verelst,  7  Bro.  P.  C.  2^.  Lord  Eldon  re- 
peated them  in  pronouncing  the  judgment  of  the  same  court  in 
Macaulay  v.  ShacMl,  1  BUgh  {N.  S.)  96.  He  there  said  :  ''  Where 
witnesses  reside  abroad  and  cannot  or  will  not  personally  attend 
in  England,  the  power  of  the  courts  of  law  is  at  an  end,  as  they 
have  no  means  of  examining  witnesses  abroad ;  but  the  court  of 
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chancery  having  authority  to  issue  commissions,  under  the  great 
seal,  for  various  purposes,  and  amongst  others  for  examining 
witnesses  in  causes  in  that  court,  the  suitors,  defendants  at  law, 
have  availed  themselves  of  the  power  of  the  court  of  chancery  to 
come  in  and  supply  the  failure  of  justice  by  preferring  their  bills 
there,  containing  a  state  of  their  case  and  of  the  proceedings  at 
law,  with  the  defendants'  misfortune  that  their  witnesses  being 
resident  abroad,  and  not  compellable  to  appear  at  the  trial,  they 
cannot  have  the  benefit  of  their  testimony,  and  therefore  praying 
that  the  court  will  relieve  them  against  this  accident,  and  grant 
them  a  commission  for  the  examination  of  their  witnesses,  to  the 
end  that  their  depositions  may  be  read  at  law;  and  as  it  would 
be  nugatory  to  try  the  cause  without  evidence,  praying  also  that 
the  plaintiff  at  law  may  be  restrained,  by  injunction,  from  pro- 
ceeding, in  the  meantime,  till  the  return  of  the  commission. 
Both  the  court  of  chancery  and  of  exchequer,  as  courts  of  equity, 
have  always  entertained  these  bills  as  belonging  to  one  of  their 
great  sources  of  jurisdiction — the  relief  against  such  accidents  as 
are  beyond  the  power  of  the  courts  of  law  to  aid."  Chancery 
may  give  this  aid  to  either  party  to  a  suit  at  law.  Devis  v. 
TurnbuU,  6  Madd.  23^. 

The  bill  in  Macaulay  v.  Shackell  was  filed  to  restrain  an  action 
at  law  until  the  evidence  of  certain  witness  residing  in  the  West 
Indies  and  in  Africa  could  be  obtained  under  a  commission  from 
chancery.  The  right  of  the  complainant  to  a  commission  in  that 
case  was  resisted  on  the  same  ground  on  which  resistance  is  made 
here,  namely,  that  the  matter  to  be  investigated  involved  an  in- 
dictable offence,  the  action  at  law  there  being  for  a  libel,  which 
might  also  have  been  made  the  basis  of  an  indictment.  The 
court,  however,  held  that  the  objection  was  both  against  prece- 
dent and  inconsistent  with  reason.  In  an  anonymous  case  re- 
ported in  Mosely  312,  it  is  said  that  by  the  standing  rule  of  the 
court,  if  the  contemnor,  being  examined  on  interrogatories,  denies 
the  contempt,  the  prosecutor  may  take  out  a  commission  to  prove 
it.  The  same  course  of  practice  is  vouched  for  by  Newland. 
NewL  Ch.  Pr.  392. 

These  authorities  render  it  entirely  clear,  in  my  judgment,  that 
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this  court,  independent  of  any  authority  conferred  by  statute,  has 
power,  in  every  cause  and  proceeding  pending  before  it,  where  it 
is  necessary  in  order  to  ascertain  the  truth  of  the  matters  in  dis- 
pute, to  have  the  evidence  of  witnesses  residing  in  other  jurisdic- 
tions, to  take  their  evidence.  The  matter  now  in  dispute  is  one 
of  which  this  court  has  complete  and  exclusive  jurisdiction.  It 
can  be  tried  by  no  other  tribunal.  It  must  be  tried  here,  in  con- 
formity to  the  practice  and  by  the  methods  of  this  court,  or  not 
at  all.  The  managers  are  not  under  indictment  nor  on  trial  for 
a  crime;  they  are  not,  in  this  matter,  entitled  to  a  trial  by  jury, 
nor  to  be  confronted  with  the  witnesses  against  them.  They 
have  a  right  that  the  court  shall,  according  to  its  accustomed 
methods,  ascertain  whether  the  charges  are  true  or  not  before 
pronouncing  judgment,  but  not  that  the  court  shall  depart  from 
its  ordinary  course  of  practice.  The  court  is  charged  with  the 
duty  of  ascertaining  whether  the  matters  charged  against  the 
managers  are  true  or  not,  and  in  the  performance  of  this  duty  it 
would  commit  a  grave  error,  besides  might  possibly  exclude  the 
trutli,  if  it  did  not  see  to  it  that  both  parties  were  given  the  full 
use  of  all  the  means  at  its  command  for  the  discovery  and  mani- 
festation of  the  truth. 

The  order  asked  will  be  advised. 


I.  Newton  Wilcoxen 

V. 

Maria  L.  McCray. 


A  court  of  equity  will  protect  a  person  in  the  use  of  a  name  in  his  business, 
which  he  has  appropriated  and  so  used  as  to  render  it  valuable  to  him. 


On  application  for  injunction,  heard  on  bill  and  affidavits  on 
tiie  part  of  complainant,  and  answering  affidavits  on  the  part  of 
the  defendant. 
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Mr.  Robert  Allen,  for  defendant. 

Van  Fleet,  V.  C. 

The  complainant  asks  an  injunction  to  restrain  the  defendant 
from  using  the  words  "  Norwood  Hall,"  as  a  sign  on  the  board- 
iug-house  which  she  keeps  at  Asbury  Park.  The  law  is  firmly 
settled  that  he  is  not  entitled  to  the  writ  he  asks  unless  he  has 
shown  that  he  has  a  clear  legal  right  to  the  exclusive  use  of  the 
words  which  he  solicits  the  court  to  restrain  the  defendant  from 
using.  As  was  said  by  Lord  Gotten  ham,  in  Spottisiooode  v.  Clarke, 
2  Phil,  lo^-,  it  is  the  duty  of  the  court,  in  cases  of  this  kind,  to 
take  care  that  the  legal  right  be  ascertained  before  it  exercises 
jurisdiction  by  injunction. 

The  following  summary  presents  all  the  material  facts :  In 
January,  1881,  the  defendant  rented  the  building  now  occupied 
by  the  complainant  for  a  term  of  three  years  from  January  Ist, 

1881,  and  for  the  season  of  1881  occupied  it  herself  as  a  board- 
ing-house. Before  the  defendant  opened  the  house  for  the  re- 
ception of  boarders,  she  placed  on  its  front  a  sign  bearing  the 
word  "  Norwood,"  and  since  then  the  house  has  been  known  as 
the  Norwood  Cottage.  In  March,  1882,  the  defendant  sublet 
the  house  to  the  complainant  for  a  term  of  five  months  and 
fifteen  days,  extending  from  May  1st,  1882,  to  October  I5th, 

1882.  No  reference  is  made  to  the  name  of  the  house  in  the 
lease,  nor,  so  far  as  appears,  was  any  allusion  made  to  its  name 
in  the  negotiations  for  the  lease.  During  the  latter  part  of 
1881  and  the  early  part  of  1882,  the  defendant  erected  a  board- 
ing-house adjacent  to  that  occupied  by  the  complainant,  and 
about  the  20ih  day  of  June,  1882,  she  placed  on  its  front  a 
sign  having  thereon  the  words  "Norwood  Hall."  The  com- 
plainant insists  that  the  erection  of  this  sign  is  an  invasion  of 
his  rights,  because  its  natural  effect  will  be  to  divert  boarders 
from  his  house  to  that  of  the  defendant.  He  also  says  that  he 
has  advertised  his  house  extensively,  under  the  name  of  the 
Norwood  Cottage,  and  that  persons  whose  attention  is  attracted 
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by  his  publications  and  who  would  otherwise  go  to  his  house, 
•will,  in  consequence  of  the  misleading  effect  of  the  defendant's 
sign,  go  to  hers,  and  he  will  thus  be  deprived  of  the  benefit  of 
his  advertising  and  also  of  the  reputation  which  his  house  has 
under  its  distinctive  name. 

There  is  no  allegation  in  the  bill,  nor  is  the  fact  otherwise 
averred  or  established,  that  the  complainant's  house  possesses  any 
notoriety  or  popularity  as  a  desirable  boarding-house  under  the 
name  of  Norwood.  The  only  thing  said  in  the  bill  upon  that 
subject  is  that  it  has  long  been  known  as  the  Norwood,  Norwood 
Cottage,  Norwood  House  or  Norwood  Hotel,  but  whether  favor- 
ably or  unfavorably  is  not  stated.  On  this  application  the  im- 
portant inquiry  is,  Has  the  complainant  acquired  such  a  prop- 
erty in  this  name  by  simply  subletting  the  house  for  the  short 
term  of  five  months  and  fifteen  days,  without  a  contract  on  the 
part  of  the  defendant  giving  him,  as  against  her,  an  exclusive 
right  to  the  use  of  the  name,  that  the  use  of  this  name  by  the 
defendant  on  her  house  constitutes  a  fraud  upon  him?  The 
ground  upon  which  courts  of  equity  generally  interfere  in  such 
cases  is,  that  the  defendant  is  about  to  commit  a  fraud  upon  the 
cotnplainant,  or  has  already  done  so.  Lord  Langdale,  master 
of  the  rolls,  said,  in  Knott  v.  Morgan,  2  Keen  213,  219,  that  the 
court  interfered  in  such  cases,  not  because  the  complainant  had  an 
exclusive  right  to  the  name,  but  because  the  defendant  was  seek- 
ing, by  a  fraudulent  use  of  the  name  which  the  complainant  had 
previously  appropriated  to  distinguish  his  business,  to  deprive 
the  complainant  of  the  fair  profits  of  his  business. 

It  is  now  perfectly  well  settled  that  it  is  the  duty  of  a  court 
of  equity  to  protect  a  person  in  the  use  of  a  name  which  he  has 
appropriated  and  so  used  as  to  render  it  valuable  to  him,  whether 
he  has  used  the  name  to  distinguish  articles  manufactured  by 
iiim,  or  applied  it  to  a  hotel  where  he  has  built  up  a  prosperous 
business.  If  one  person,  by  close  attention  to  the  comfort  of  his 
guests,  and  by  his  superior  skill  and  energy,  has  given  his  hotei 
a  wide  popularity  under  a  distinctive  name,  and  made  it  a 
desirable  resort  to  travelers,  it  is  an  obvious  principle  of  justice, 
both  to  the  proprietor  of  the  hotel  and  to  the  public,  that  another 


11  Stew.]  MAY  TERM,  1884.  4(39 

•Wilcoxen  v.  McCray. 


person,  engaged  in  the  same  business,  should  not  be  permitted 
to  assume  the  same  name,  in  the  same  town,  and  thus  deprive 
the  person  who  first  appropriated  the  name  and  gave  it  its 
popularity,  of  a  part  of  the  patronage  which  would  otherwise  be 
attracted  to  his  hotel.     Howard  v,  Henriques,  S  Sandf.  725. 

Now,  in  the  light  of  these  principles  it  is  impossible  for  me 
to  find  any  ground  upon  which  an  injunction  can  be  granted  to 
the  complainant.  The  defendant,  and  not  the  complainant,  is 
the  person  who  first  appropriated  the  name  in  question.  If,  in 
the  estimation  of  any  part  of  the  public,  the  name  represents 
anybody's  skill  and  attention,  it  is  the  defendant's  and  not  the 
complainant's.  If  the  name  is  the  distinctive  badge  of  any- 
body's business  or  business  reputation,  it  is  that  of  the  defend- 
ant and  not  of  the  complainant.  It  was  no  part  of  the  con- 
tract between  these  parties  that  the  defendant  should  not  compete 
in  business  with  the  complainant ;  she  made  no  promise  that  she 
would  not  pursue,  at  Asbury  Park,  the  same  business  that  the 
complainant  was  about  to  enter  upon,  and  she  has,  therefore,  the 
same  right  in  that  respect  that  the  complainant  has.  By  her 
lease,  she  bound  herself  to  give  to  the  complainant  nothing  but 
a  term  in  the  demised  premises.  She  did  not  agree  to  make  over 
her  influence,  her  popularity  or  her  business  reputation.  What- 
ever value  the  name  in  question  possesses  as  a  means  of  attract- 
ing business,  it  is  so  inherently,  as  it  seems  to  me,  a  part  of  the 
individuality  of  the  defendant  that,  in  the  absence  of  a  clear 
understanding  between  these  parties  that  it  should  become  the 
property  of  the  complainant,  he  has  no  right  to  be  protected  in 
its  exclusive  enjoyment.  Courts  of  equity,  in  such  cases,  do  not 
interfere  unless  their  interference  is  necessary  to  prevent  the 
defendant  from  committing  a  species  of  piracy  upon  the  business 
skill  or  reputation  of  the  complainant.  If  anything  of  that  kind 
has  occurred  in  this  case,  I  regard  it  as  entirely  certain  that  the 
defendant  is  not  the  person  to  be  charged  with  piracy. 

An  injunction  must  be  denied. 
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Stephen  B.  Twining  et  al. 

V. 

Edward  W.  Neil  et  al. 

In  this  case  a  second  mortgagee  foreclosed  without  making  a  prior  mortgagee 
a  party.  The  value  of  the  equity  of  redemption  was  merely  nominal;  "Walkei 
bid  for  it  $1,150,  signed  the  conditions  and  paid  the  deposit-money.  He  dia 
not  know  of  the  prior  mortgage  which  was  recorded.  The  complainant  asks 
that  the  sale  shall  be  enforced. — Held,  that,  though  the  purchaser  was  negli- 
gent, and  though  there  was.no  fraud  or  misrepresentation,  on  the  ground  of 
tlie  gross  inadequacy  of  the  value  of  the  estate  compared  with  the  bid,  thi' 
court  ought  not  to  interfere. 

On  petition  by  the  complainant  in  foreclosure  proceedings  to 
compel  the  purchaser  at  a  sale  made  by  the  sheriflF  to  complete  his 
purchase. 

3Iessrs.  Bergen  &  Bergen,  for  petitioner. 

3fr.  John  F.  Harned,  contra. 

Bird,  V.  C. 

There  is  no  dispute  as  to  the  facts  in  this  case.  Walker 
attended  the  sale  and  bid  $1,150  for  the  land  offered  by  the 
sheriff,  paid  $125,  the  amount  of  the  per  cent,  of  the  purchase- 
money  required  by  the  conditions,  and  signed  the  conditions.  He 
made  no  inquiries  respecting  the  title  or  encumbrances.  He 
examined  the  property,  or  was  so  well  acquainted  with  it  that  he 
estimated  its  fair  value  before  attending  the  sale.  On  the  day 
fixed  by  the  conditions  for  delivering  the  deed  and  the  payment 
of  the  balance  of  the  purchase-money,  he  employed  counsel,  and 
Boon  learned  that  the  lot  which  he  had  bid  for  was  encumbered 
by  a  mortgage  prior  to  the  one  on  which  the  foreclosure  proceed- 
ings rested,  and  by  a  tax  assessment  equal  to  the  full  value 
thereof. 
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Walker,  upon  such  information,  filed  his  petition  in  this  court, 
;uid  asked  to  be  relieved  from  his  bid  and  for  an  order  directing 
the  sheriff  to  refund  to  him  the  deposit-money.  The  court 
refused  to  aid  him,  on  the  principles  laid  down  in  Hayes  v. 
JStiger,  2  Stew.  Eq.  196  ;  Seymour  v.  Delancy,  3  Cow.  44^  /  DiUeit 
V.  Kemhle,  10  C.  E.  Gh\  66,  and  Haggerty  v.  McCanna,  10  C. 
E.  Gr.  48. 

And  now  the  complainant  comes  with  his  petition  and  asks  the 
court  to  compel  Walker  to  pay  the  amount  of  his  bid.  Ought 
the  court  to  do  so  ?  Walker  is  a  plain  business  man,  but  little 
acquainted  with  the  rules  of  law  and  the  legal  methods  neces- 
sary to  be  pursued  to  protect  the  dealer  in  real  estate.  The  pur- 
chase in  this  case  was  made  in  the  most  indifferent  manner,  if  not 
the  most  negligent;  certainly,  such  conduct  in  many  would  be  re- 
garded as  gross  negligence.  But  shall  such  indifference  or  negli- 
gence enure  to  the  benefit  of  the  complainant  ?  Shall  the  court  aid 
him  in  reaping  large  advantages  from  the  ignorance  (through  negli- 
gence) of  Walker  ?  It  is  true  the  law  calls  such  ignorance  negli- 
gence ;  but  is  there  no  defensive  relief  in  equity  ?  In  such  case 
shall  this  court  be  more  exacting  than  a  court  of  law  ?  In  such  case 
a  court  of  law  would  pronounce  its  judgment  upon  the  verdict  of 
a  jury ;  and  a  jury  would  assess  such  damages  only  as  the  plain- 
tiff should  prove  he  had  actually  sustained.  Most  clearly  no 
jury  would  go  beyond  the  value  of  the  equity  of  redemption 
and  costs.  Now  I  am  satisfied  that  the  value  of  the  equity  of 
redemption  in  this  case,  if  anything,  was  merely  nominal.  I  am 
as  well  satisfied  that  had  Walker  known  the  truth,  his  bid  would 
have  been  merely  nominal,  if  anything.  With  such  convictions 
on  the  mind  of  the  court,  is  it,  nevertheless,  the  duty  of  the 
court  to  say  to  Walker,  "You  bought  at  your  peril  and  this  court 
must  exact  of  you,  as  the  just  penalty  of  your  ignorance  and 
carelessness,  the  whole  amount  of  your  bid?"  I  think  not.  The 
guide  is  not  in  the  words  of  the  rule  but  in  the  spirit.  Guided 
by  the  spirit  of  the  rule,  courts  of  equity  often  decline  to  enforce 
contracts.  Parties  are  left  to  their  remedy  at  law.  If  a  bargain 
appears  unconscionable  this  court  never  enforces  it,  unless  third 
parties  become  interested.     The  court  is  permitted  to  exercise  its 
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discretion.  It  is  not  simply  that  a  bargain  is  a  hard  one,  but 
that  it  is  so  unequal  and  unjust  as  to  shock  the  mind.  The  fol- 
lowing authorities  show  that  courts  do  not  enforce  every  pur- 
chase, and  also  the  principle  which  influences  them :  Hodman  v. 
Zilley,  Sax.  320;  Ely  w.  Perrine,  1  Gr.  Ch.  396;  Crane  v. 
De  Camp,  6  C.  E.  Or.  4-14-  '>  ^J^cdins  v.  Freeman^  2  Keen  25. 

I  think,  also,  that  there  are  cases  which  sustain  me  in  refusing 
the  aid  prayed  for  by  the  petitioner.  Pod  v.  Leet^  8  Paige  337  ; 
Alvanley  v.  Kinnaird,  2  Macn.  &  G.  1 ;  Leslie  v.  Thompson,  9 
Hare  268  ;  Manser  v.  Back,  6  Hare  IfJiS  ;  Malins  v.  Freeman,  2 
Keen  34-.  Sugd.  Vend.  &  Pur.,  vol.  1,  364-,  '^310,  says  when  fraud 
and  misrepresentation  do  not  appear,  but  the  estate  is  a  grossly 
inadequate  consideration  for  the  purchase-money,  equity  will  not 
relieve  either  party.  See,  also,  Seymour  v.  Delancy,  3  Cow.  445 ; 
Mortloch  V.  Buller,  10  Yes.  292. 

It  is  important  to  observe  that  the  complainant  has  his  remedy 
at  law,  which  fact  has  always  entered  into  the  consideration  of 
courts  of  equity.  Nor,  in  this  case,  must  it  be  forgotten  that 
the  complainant,  by  the  conditions  of  sale,  has  secured  the  whole 
of  the  deposit-money,  which  is,  as  I  believe,  from  the  testimony, 
so  much,  at  least,  more  than  the  equity  of  redemption  is  worth. 
In  concluding,  I  think  I  should  distinctly  state  that,  in  my 
judgment,  this  method  of  relief  is  purely  defensive ;  it  is  not  a 
new  doctrine ;  nor  is  it  in  conflict  with  a  single  authority  which 
I  have  had  my  attention  called  to  in  this  state ;  but  is  distinctly 
recognized  by  the  chancellor  at  the  close  of  his  opinion,  in  Hag- 
garty  v.  McCanna,  supra.  This  view  of  the  case  works  no  in- 
justice to  the  petitioner,  who  is  also  the  complainant  in  the  cause. 
He  has  the  deposit-money.  He  has  the  equity  of  redemption 
still,  precisely  what  he  had  at  first.  Is  it  said  that  it  may  have 
declined  in  value?  If  so,  a  jury  can  determine  how  much, 
determining  such  damage  as  well  as  every  other. 

I  think  the  prayer  of  the  petitioner  should  be  denied,  and  will 
so  advise,  but  without  costs. 
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Theodore  Runyon,  Esq.,  Ordinaey. 


Rebecca  Davis,  appellant, 

V. 

James  Combs,  respondent. 

The  annual  accounts  of  a  guardian  which  have  been  audited  and  ordered 
to  be  recorded,  are  to  be  taken,  on  his  final  accounting,  as  prima  facie  correct 
as  well  in  respect  to  his  disbursements  as  his  receipts.  Actual  notice  on  cita- 
tion to  the  ward  is  not  necessary  before  filing  such  annual  accounts.  The  sur- 
rogate's fees  for  auditing  and  stating  them  may  be  allowed. 

Appeal  from  decree  of  Salem  orphans  court. 

Mr.  31.  H.  Stratton,  for  appellant. 
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Mr.  W.  H.  Potter,  for  respondent. 

The  Ordinary. 

Joel  Dubois,  father  of  the  appellant,  died  in  October,  1863, 
leaving  a  wife  and  but  one  child.  His  will  was  admitted  to 
probate  by  the  surrogate  of  Salem  county,  in  November  follow- 
ing. By  the  will,  after  appointing  the  respondent  executor  and 
testamentary  guardian  of  his  child  or  children,  as  the  case  might 
be,  he  directed  that  his  debts  and  funeral  expenses  be  paid,  and 
ordered  his  executor  to  pay  out  of  his  personal  estate  a  mortgage 
on  the  house  and  lot  of  his  sister,  and  then  empowered  him  to 
sell  his  woodland,  and  put  the  net  proceeds  of  the  sale  out  at 
interest,  his  widow  to  receive  one-third  of  the  interest,  and  his 
child  or  children,  as  the  case  might  be,  the  other  two  thirds.  He 
then  gave  to  his  wife  $200  worth  of  his  household  goods  and 
one  of  his  cows.  He  next  stated  that  he  was  about  to  buy  a  lot 
in  Pittstown,  and  intended  to  build  a  house  upon  it  with  all  the 
necessary  appurtenances  to  make  it  a  comfortable  home,  with  a 
view  to  occupying  it  himself  if  he  should  live  to  see  it  finished, 
he  directed  that  in  case  of  his  death  before  the  house  should 
have  been  completed,  his  executor  should  build  and  finish  it, 
and  he  authorized  him  to  pay  all  contracts  that  he,  the  testator, 
had  made  or  might  make  before  his  death,  out  of  any  moneys 
that  might  come  to  his  hands.  He  gave  the  house  and  lot  to  hia 
wife  for  life  as  part  of  her  dower.  He  also  gave  her  one-third 
of  his  personal  estate  after  payment  of  his  debts  and  funeral 
expenses  and  the  before-mentioned  mortgage  &c.,  and  one- third 
of  the  rents,  issues  and  profits  of  his  farm  during  her  widow- 

NoTE. — An  annual  account  does  not  conclude  the  parties,  Prindle  v.  Sol- 
comb,  45  Conn.  Ill ;  Diaper  v.  Anderson,  37  Barh.  168 ;  Bourne  v.  Maybin,  S 
Woods  724;  Coffin  v.  Bramlitt,  J^  Miss.  194;  Kidd  v.  Guibar,  63  Mo.  34^; 
Dougla.fs's  Appeal,  82  Pa.  St.  169  ;  and  although  after  allowance  by  the  court,  it 
is  regarded,  on  a  final  accounting,  as  prima  facie  correct,  Latham  v.  Myers,  57 
Iowa  519,  521;  Heath's  Estate,  58  Iowa  36;  West  v.  West,  75  Mo.  204;  Sped- 
den  V.  State,  3  Harr.  &  Johns.  251 ;  State  v.  Baker,  8  Md.  44  ;  CardwdVs  Case, 
55  Cai.  137 ;  Cook  v.  Rainey,  61  Ga.  452,  it  may,  nevertheless,  be  rectified, 
Starr elt  v.  Jameson,  29  Me.  504;  Willis  v.  Fox,  25  Wis.  646  ;  see  Ordinary  v, 
Dean,  15  Vr.  64;  Livingston  v.  Combs,  Coze  4^ ,'  Woodmansie  v.  Woodmunsief 
S2  Ohio  St.  i<?.— Eep. 
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hood,  after  payment  of  the  necessary  repairs  and  the  expenses  of 
keeping  up  the  farm  "in  an  improving  condition."  He  then  in 
effect  gave  to  his  daughter  (although  he  provided  for  the  possible 
event  of  the  birth  of  another  child  or  children,  he  had  none) 
the  residue  of  his  personal  estate  until  she  should  arrive  at  the 
age  of  eighteen  years,  together  with  the  two-thirds  of  the  pro- 
ceeds of  the  sale  of  the  before-mentioned  woodland,  also  the 
two-thirds  of  the  rents  and  profits  of  his  farm,  and  directed  her 
guardian  to  provide  for  her  support,  maintenance  and  education 
during  her  minority,  giving  him  full  power  in  the  premises,  and 
directing  that  the  expenses  be  taken  out  of  any  money  in  his 
hands.  He  also  directed  that  in  case  of  the  death  or  remarriage 
of  his  wife,  the  before-mentioned  third  part  of  his  personal 
estate  should  go  to  his  daughter,  or  his  children,  as  the  case 
might  be,  and  declared  that  in  case  of  her  or  their  death  before 
attaining  to  majority,  or  her  or  their  death  witiiout  lawful  issue, 
his  nephew,  Joel  Dubois,  should  have  all  his  property.  The  tes- 
tator's widow  remarried  in  October,  1865,  two  years  after  his 
death.  At  the  death  of  the  testator  his  daughter  was  but  a  little 
over  two  years  old.  She  became  twenty-one  July  20th,  1881. 
Letters  of  testamentary  guardianship  of  her  and  her  property 
were  issued  to  the  respondent  December  30th,  1864.  She  was 
then  about  four  and  a  half  years  old.  He  filed  fourteen  accounts 
of  his  guardianship,  the  first  in  December,  1865,  and  the  last  (a 
final  account)  in  1881.  The  first  thirteen  of  those  accounts  were, 
and  evidently  Avcre  intended  to  be,  of  the  character  of  the  annual 
accounts  Avhich  guardians  are  by  statute  required  to  file.  Rev. 
p.  773  §§  96,  97. 

The  final  account  was  audited  and  stated  by  the  surrogate  and 
placed  on  file  in  his  office  twenty  days  previous  to  the  May  term, 
1881,  and  it  appearing  to  have  been  advertised  according  to  law, 
and  having  been  reported  to  the  court  at  that  term  for  settlement, 
and  there  appearing  to  be  a  balance  due  to  the  guardian  from  the- 
ward,  the  account  was,  according  to  the  directions  of  the  statute, 
laid  over  to  the  next  terra.  At  that  terra,  the  ward  (she  had 
then  attained  her  majority)  applied  for  leave  to  file  exceptions 
to  the  final  account  and  the  previous  one,  also,  which  was  granted. 
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After  the  filing  of  the  exceptions,  they  were  referred  to  a  master 
in  chancery  to  examine  and  restate  the  account,  after  hearing  the 
parties  and  their  witnesses,  and  to  report  to  the  court.  He  did 
not  report  until  May,  1883;  his  time  for  reporting  having  been 
extended.  By  his  report  it  appeared  that  he  had  examined  all 
the  accounts,  and  considered  all  the  exceptions  and  had  allowed 
certain  charges,  amounting  in  the  aggregate  to  $946.50,  and  he 
reported  a  balance  of  $2,642.94  due  the  guardian  May  19th, 
1881,  which,  with  interest  from  that  date  to  July  21st,  1883, 
$252.63,  amounted  at  the  latter  date  to  $2,895.57.  The  court, 
after  hearing  the  counsel  of  the  parties  in  favor  of  and  in  opposi- 
tion to  the  report,  by  its  decree  of  July  21st,  1883,  confirmed  the 
report,  and  directed  the  surrogate  to  state  an  account  in  con- 
formity therewith,  and  decreed  that  there  was  due  from  the  ward 
to  the  guardian  the  balance,  $2,895.57,  which,  on  such  statement 
of  the  account,  would  appear  in  favor  of  the  latter.  From  that 
decree  Mrs.  Davis,  the  ward,  appealed. 

On  the  examination  before  the  master,  the  exceptant,  while 
she  examined  her  mother  and  other  witnesses,  did  not  see  fit, 
although  she  had  the  opportunity  to  do  so,  to  examine  the  guard- 
ian. The  latter  relying  on  his  annual  accounts,  which  had 
been  recorded,  produced  no  witnesses  in  his  own  behalf.  The 
master  and  the  court  held  that  those  accounts  were  presumptive 
proof  of  the  disbursements  charged  therein.  The  principal 
question  between  the  parties  is  whether  those  accounts  are  to  be 
considered  as  prima  facie  correct.  The  statute  provides  {Rev.  p. 
773  §  97)  that  every  testamentary  or  other  guardian  shall  exhibit 
to  the  orphans  court  once  in  each  year,  and  oftener  if  required, 
an  account  of  all  moneys,  goods  and  chattels  he  shall  receive,  and 
of  the  rents,  issues  and  profits  of  any  real  estate  in  his  possession 
belonging  to  his  ward.  By  a  subsequent  section  (the  one  hun- 
dred and  seventh),  it  is  provided  that  the  annual  accounts  of 
every  guardian  which  shall  be  exhibited  to  the  orphans  court  as 
previously  directed  by  the  act,  shall  be  examined  by  the  court  or 
by  such  person  or  persons  as  they  shall  appoint,  and  being  found 
and  certified  or  reported  to  be  properly  and  fairly  stated,  and  the 
articles  thereof  to  be  supported  and  justified  by  the  vouchers,  and 
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the  report,  in  case  of  a  reference,  being  approved  and  confirmed 
by  the  court,  shall,  with  such  confirmation,  be  entered  of  record; 
and  if  any  articles  of  such  accounts  be  at  any  time  afterwards  ex- 
cepted to  by  the  ward  or  his  representative,  it  shall  be  incumbent 
on  him  to  prove  or  show  the  falsity  or  injustice  thereof,  unless 
notice  on  his  behalf  shall  have  been  given,  at  the  time  of  passing 
the  accounts,  that  such  article  would  be  excepted  to,  and  a 
memorandum  of  that  notice  shall  have  been  entered  on  record- 
or  a  request  made  that  it  be  entered.  The  appellant's  counsel 
insists  that  the  provisions  of  the  law  in  regard  to  such  accounts 
were  not  observed,  and  that  the  accounts  are  of  no  effect  as  against 
the  appellant.  There  was  no  citation  of  the  ward  on  the  passing 
of  any  of  the  several  accounts,  but  notice  of  settlement  was  given 
by  advertisement  in  eacli  case.  The  appellant's  counsel  urges 
that  the  law  requires  not  only  notice  by  advertisement,  but 
notice  by  citation  also  (citing  Rev.  p.  774-  §§  102,  103),  as  a  pre- 
requisite to  the  passing  of  the  annual  as  well  as  the  final  accounts 
of  guardians,  and  he  insists,  also,  that  the  action  of  the  court  in 
ordering  the  accounts  in  question  to  be  recorded  without  such 
notice  by  citation  was  illegal  and  is  a  nullity.  He  also  insists 
that  by  the  statute  {Rev.  pp.  773,  775  §§  97,  107),  the  annual 
accounts  are  not  to  include  disbursements,  and  hence  he  claims 
that  if  the  statute  be  so  construed  as  to  hold  that  no  notice  by 
citation  of  the  passing  of  the  annual  accounts  is  required,  the 
guardian  is  entitled  to  protection  under  those  accounts  only  as  to 
his  receipts,  and  not  as  to  his  disbursements.  The  act  above 
quoted,  requiring  accounts  from  guardians  once  in  each  year,  and 
oftener  if  required,  has  been  in  existence  since  1799.  Elm.  Dig. 
p.  226  §  3.  Neither  as  originally  enacted  nor  as  revised  and 
re-enacted,  does  it  require  or  provide  for  any  notice  to  any  one. 
R.  8.  me  p.  374  §  3;  Rev.  p.  775  §  107.  But  from  the 
beginning  of  the  legislation  on  the  subject  of  the  accounts  of 
guardians,  there  have  been  provisions  for  notice  to  the  parties 
interested  in  the  passage  and  settlement  of  the  final  accounts  of 
guardians.  It  is  urged  that  the  annual  accounts  are  within  the 
terms  of  the  enactments  of  1820  and  of  the  Revision,  requiring 
notice  by  citation  on  the  settlement  of  guardian's  accounts,  inas- 
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much  as  those  acts  speak  of  accounts  generally.  But  it  is  mani- 
fest that  they  refer  wholly  to  final  accounts,  to  accounts  which 
are  to  be  settled.  And  in  the  last  collection  of  acts  on  the  sub- 
ject of  guardians'  accounts — that  contained  in  the  Revision — a 
distinction  between  the  two  sorts  of  accounts  is  evidently  recog- 
nized ;  for  the  provision  for  the  recording  of  annual  accounts 
follows  those  which  are  made -for  the  settlement  of  final  accounts, 
and  the  former  accounts  are  there  designated  as  annual  accounts, 
to  distinguish  them  from  accounts  to  be  passed  upon  and  settled 
finally.  In  Burnham  v.  Dalllng,  1  G.  E.  Gr.  144-  {1863), 
Chancellor  Green  said,  referring  to  the  provision  under  considera- 
tion, that  in  proceedings  under  it,  no  notice  by  advertisement  or 
citation  of  the  ward  was  required.  Nor  can  this  fairly  be  re- 
garded as  merely  a  dictum  of  the  chancellor.  The  question  before 
him  was,  whether  a  settlement  of  a  guardian's  account  could  be 
regarded  as  prima  facie  evidence  of  the  truth  of  the  charges  con- 
tained therein,  so  as  to  render  it  incumbent  upon  the  ward  to 
prove  or  show  the  falsity  or  injustice  thereof — the  same  question 
which  is  now  under  consideration.  There  was  no  notice  of  any 
kind  in  that  case.  He  held  that  the  settlement  could  not  be 
supported  as  a  final  one,  for  there  was  no  notice  nor  any  pro- 
ceeding under  the  provision  for  the  recording  of  annual  accounts 
to  the  passing  of  which  he,  as  before  stated,  declared  notice  was 
not  requisite. 

It  is  urged  that  it  is  necessary  to  a  just  and  equitable  construc- 
tion of  the  act,  to  hold  that  the  ward  is  entitled  to  notice,  by 
citation,  of  a  proceeding  which  is  to  affect  his  or  her  property ; 
that  such  a  construction  is  but  a  dictate  of  natural  justice.  But 
the  proceeding  in  question  is  one  instituted  for  the  protection  of 
wards.  It  is  a  provision  that  every  guardian  shall,  once  in  each 
year,  and  oftener  if  required,  exhibit  on  oath,  to  the  court,  the 
condition  of  the  ward's  estate  in  his  hands,  to  the  end  that  the 
court  may  examine  and  scrutinize  it,  and  see  and  examine  the 
vouchers  for  his  alleged  disbursements,  so  that  it  may  be  known 
by  a  judicial  examination  and  adjudication  whether  his  dealings 
with  the  estate  have  apparently  been  just  and  proper.  A  like 
provision  has  existed  for  a  long  time  in  the  court  of  chancery  in 
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regard  to  guardians  and  receivers  appointed  by  that  court. 
Rules  187,  188,  189.  The  proceeding  there  requires  no  notice. 
It  is  to  be  remembered  that  in  the  proceeding  in  the  orphans 
court,  the  aanual  accounts  are  not  settled ;  they  are  merely 
ordered  to  be  recorded,  if,  on  examination,  they  prove  satisfac- 
tory in  the  particulars  and  to  the  extent  stated  in  the  statute. 
They  are  still  open  to  attack  after  they  have  been  recorded. 
And  in  the  case  in  hand  the  ward  might  have  examined  the 
guardian  as  to  every  item  of  the  accounts,  from  the  beginning  to 
the  end,  had  she  seen  fit,  and  she  might  have  examined  his 
vouchers  with  a  view  to  showing  errors  in  the  accounts,  and  had 
she  been  successful  in  showing  error,  she  would  have  had  the 
benefit  of  it.  She  did  show  errors  to  her  prejudice  to  the  amount 
of  $946.50,  and  they  were  corrected.  The  effect  of  the  order  to 
record  the  accounts  is  merely  to  shift  the  burden  of  proof  as  to 
any  items  not  objected  to  and  which  appear  to  the  court  to  be 
correct.  The  act  provides  that  mere  notice  in  behalf  of  the 
ward,  at  the  time  of  passing  the  accounts,  that  an  item  will  be 
excepted  to,  will,  if  a  memorandum  of  the  notice  be  entered  on 
the  record,  prevent  the  shifting  of  the  burden  of  proof  as  to  that 
item  and  leave  it  upon  the  guardian  up  to  the  time  of  passing 
his  final  account.  The  provision  was  designed  for  the  protection 
of  the  guardian  too,  as  well  as  for  that  of  the  ward,  to  give  him 
the  advantage  of  submitting  his  account  of  his  expenditures  to  a 
judicial  examination  soon  after  making  the  disbui'sements,  and 
to  give  him  the  benefit  of  an  approval  thereof  to  the  extent  of 
establishing  its  correctness  prima  facie,  so  far  as  it  should  appear 
correct  and  not  be  disputed.  The  accounts  are  to  be  filed  at 
stated  periods,  at  least  once  in  each  year.  If  presented  annually, 
those  interested  may  reasonably  be  required  to  take  notice  of 
the  presentation  of  them  without  notification  by  citation.  If  the 
guardian  should  fail  to  present  his  annual  account,  any  person 
interested  in  the  estate  or  any  other  person  as  next  friend  of 
the  ward,  may  cite  him  to  present  it.  Rev.  p.  773  §  98.  In 
such  case, -such  person  would  need  no  notice  by  citation.  And 
so,  too,  if  the  guardian  were  required  to  present  such  account 
oftener  than  once  a  year.     The  construction  put  upon  the  act  by 
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Chancellor  Green  in  Burnham  v.  Balling,  over  twenty  years 
ago,  was  in  accordance  with  the  practice  as  it  then  existed,  and 
the  same  practice  has  continued  ever  since.  The  first  three  of 
the  annual  accounts  in  this  case  were  passed  by  a  court  presided 
over  by  Judge  Lucius  Q.  C.  Elmer,  and  the  certificate  of  the 
action  of  the  court  thereupon  endorsed  on  the  account  is  signed 
by  him.  A  justice  of  the  supreme  court  presided  in  the  court 
when  the  rest  were  presented  and  ordered  to  be  recorded.  That 
there  was  no  notice  by  citation  must  have  been  known,  and  the 
fact  that  all  of  the  thirteen  accounts  were  ordered  to  be  recorded 
without  any  proof  of  such  notice,  must  be  regarded  as  evidence 
that,  in  the  opinion  of  the  court,  the  statute  did  not  require  such 
notice.  All  the  accounts  appear  to  have  been  audited  and  stated 
by  the  surrogate.  Those  of  1865,  1867,  1869,  1870,  1871  and 
1872  are  not  certified  to  have  been  so,  but  they  each  contain  a 
charge  for  such  work.  The  other  accounts,  those  of  1873, 1874, 
1875,  1876,  1878  and  1880,  contain  a  like  charge,  and  on  each 
of  them  is  endorsed  a  certificate  by  the  surrogate  that  the  account 
ha8  been  audited  and  stated  by  him  and  found  to  be  correct,  and 
that  having  been  duly  advertised  it  is  reported  by  him  to  the 
court  for  allowance.  The  appellant's  counsel  argues  that,  inas- 
much as  the  accounts  appear  to  have  been  audited  and  stated, 
they  may  properly  be  held  not  to  have  been  presented  as  annual 
accounts  to  be  examined  and  passed  upon  and  recorded  merely, 
but  as  accounts  for  settlement.  But  it  is  evident,  from  the  cer- 
tificates endorsed  upon  the  accounts,  that  they  were  presented 
as  annual  accounts,  and  passed  upon  by  the  court  as  such.  None 
of  them  was  settled,  and  nothing  more  was  done  with  any  of 
them  than  to  order  it  to  be  recorded.  On  each  is  a  certificate 
by  the  court,  signed  by  the  presiding  judge,  that  the  guardian 
having  presented  an  account  of  the  produce  of  the  estate  of  the 
ward,  with  the  disbursements  thereout,  and  the  court  having 
examined  it,  and  it  appearing  to  be  properly  and  fairly  stated  and 
the  articles  thereof  supported  by  the  vouchers,  it  is  ordered  to  be 
entered  of  record.  It  was  proper  to  cause  such  accounts  to  be 
audited  and  stated  before  they  were  presented  to  the  court.     The 
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accounts  were  duly  passed  and  ordered  to  be  recorded  under  the 
one  hundred  and  seventh  section  of  the  orphans  court  act. 

The  appellant's  counsel  insists,  as  before  stated,  that  the  pro- 
visions of  that  section  do  not  extend  to  an  account  of  the  dis- 
bursements of  the  guardian,  but  cover  only  his  account  of 
moneys,  goods  and  chattels  received  for  the  ward,  and  rents, 
issues  and  profits  of  the  ward's  real  estate  in  his  possession. 
The  section  as  it  stood  up  to  the  Revision,  included  disbursements 
in  terms,  and  therefore  there  can  be  no  ground  for  denying  that 
the  accounts  prior  to  1875  properly  included  disbursements.  In 
the  Revision  the  word  "  disbursements"  is  indeed  omitted  from  the 
section,  but  from  the  language  it  is  evident  that  no  change  was 
intended.  The  provision  for  examination  of  the  vouchers  is 
evidence  of  this ;  for,  according  to  the  ordinary  signification  of 
the  term  in  such  a  connection,  vouchers  are  the  evidences  of  pay- 
ments made,  not  of  moneys  or  other  property  received. 

The  charges  in  the  accounts  are  definite  and  plain,  and  it  is  to 
be  assumed,  under  the  provisions  of  the  section  just  considered, 
that,  in  the  absence  of  proof  to  the  contrary,  the  moneys  were 
paid  as  and  for  the  purposes  stated.  There  has  been  no  conceal- 
ment on  the  part  of  the  guardian.  The  frequency  and  particu- 
larity with  which  he  accounted  is  some  evidence,  at  least,  of  good 
faith  on  his  part  in  the  management  of  the  estate.  There  is,  in 
fact,  nothing  to  cast  any  suspicion  upon  his  management,  unless 
it  be  the  fact  of  the  disallowance  of  some  items  of  his  account 
for  money  paid  to  the  ward's  mother.  But  taking  into  con- 
sideration the  circumstances,  and  especially  the  length  of  time 
(from  four  to  fifteen  years)  which  had  elapsed  between  the  time 
of  the  alleged  payments  and  the  time  when  the  ward's  mother, 
who  is  the  only  witness  on  the  subject,  testified,  it  is  by  no  means 
improbable  that  the  denial  of  the  receipt  of  the  moneys  in  ques- 
tion was  due  to  want  of  recollection.  The  guardian  appears  to 
have  had  vouchers  for  the  alleged  payments,  and  there  is  nothing 
but  the  denial  to  indicate  any  fraudulent  intention  on  his  part. 

In  the  petition  of  appeal,  objection  is  made  particularly  to  the 
charges  for  board  and  clothing  of  the  ward,  and  the  charges  for 
auditing  and  stating  the  accounts.     The  guardian  paid  the  money 
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for  the  board  and  clothing  and  for  the  auditing  and  stating.  As 
to  the  money  paid  for  auditing  and  stating  the  accounts,  it  is  not 
alleged  that  the  amount  paid  for  the  service  was  excessive,  but 
that  the  service  itself  was  not  a  necessary  one  if  the  accounts 
were  merely  annual  accounts.  I  have  already  said  that  in  my 
opinion  the  services  were  proper,  although  the  accounts  were 
annual  accounts  and  not  passed  for  settlement.  The  only  ques- 
tion as  to  the  charges  for  board  and  clothing  is,  whether  they 
are  so  large  as  to  justify  the  disallowance  of  them  for  that  reason 
alone.  The  ward  had  the  benefit  of  the  board  and  clothing. 
I  cannot  say  that  the  charges  are  so  large  as  to  amount  to  a 
waste  of  the  estate,  or  as  even  to  be  improper,  in  view  of  the 
amount  of  the  estate.  The  average  sum  paid  for  board  was  not 
more  than  about  $106  a  year,  and  the  average  sum  paid  for 
clothing  not  more  than  about  $85  a  year,  in  which  is  included 
the  cost  of  tiie  ward's  wedding  outfit.  The  will  directed  the 
guardian  to  provide  for  the  support  and  education  of  the  ward, 
gave  him  full  power  in  the  premises,  and  directed  that  the  ex- 
penses be  taken  out  of  any  money  in  his  hands.  It  also  directed 
him  to  keep  the  farm  in  an  "  improving  condition."  He  appears 
to  have  discharged  his  duty  with  fidelity.  The  ward's  revenue 
was  not  suflficient  to  maintain  and  educate  her.  He  did  not 
apply  to  sell  any  of  her  property.  He  seems  to  have  been 
willing  to  make  advances  for  her  benefit  out  of  his  own  funds 
for  her  support  and  education  until  she  should  have  attained  to 
her  majority,  and  then  look  to  her  property  for  re-imbursement 
if  the  court  should  approve  his  conduct  in  the  trust.  She  re- 
ceived but  $6.17  from  her  father's  personal  estate,  and  she 
appears  to  have  had  no  other  income  except  what  was  derived 
from  the  farm.  That  was  not  enough  for  her  support,  main- 
tenance and  education.  Consequently  there  is  a  balance  due 
him  from  her. 

The  decree  appealed  from  should  be  affirmed,  with  costs. 
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Samuel  Dietz,  appellant, 

V. 

Jeanie  Dietz,  respondent. 

Two  wills  were  offered  for  probate,  one  by  decedent's  brother,  the  other  by 
his  widow,  and  a  caveat  filed  against  each  will  by  the  proponent  of  the  other. 
Both  parties  applied  for  the  appointment  of  an  administrator  pendente  lite,  and 
the  orphans  court  thereupon  appointed  a  person  not  interested  in  the  estate 
nor  related  to  either  party,  and  required  him  to  give  a  bond  for  $10,000. 
From  this  appointment  the  brother  appealed. — Held,  that,  as  he  had  himself 
applied  for  the  appointment  of  such  administrator,  and  had  no  claim  to  the 
oflBce,  and  as  the  selection  of  the  appointee  and  the  amount  of  security  required 
of  him  were  wholly  within  the  discretion  of  the  court,  the  brother  was  not  "  a 
party  aggrieved  "  by  the  order,  and  consequently  not  entitled  to  an  appeal. 


Appeal  from  order  of  Essex  orphans  court.  Motion  to  dis- 
miss appeal. 

Mr.  Cortlandt  Parker,  for  the  motion. 

Mr.  John  Linn,  contra. 

The  Ordinary. 

The  proceedings  from  which  the  appeal  in  this  case  arose  were, 

Note. — As  to  the  power  of  the  court  to  appoint  an  administrator  pendente 
lite,  and  when  it  will  be  exercised,  see,  also,  Lothrop's  Case,  6  Stew.  Eq.  246, 
note;  Mortimer  v.  Paull,  L.  R.  {2  P.  &  D.)  85  ;  Wade  v.  Bridges,  H  Ark.  569  ; 
Crazier  v.  Goodwin,  1  Lea  868  ;  Sarle  v.  Court  of  Probate,  7  R.  I.  270 ;  Calvert 
v.  Williams,  9  Gill  172;  Hicks  v.  Hich,  12  Barb.  322 ;  Wright  v.  Rogers,  L. 
R.  {2  P.  &  D.)  179;  Walker  v.  Dougherty,  U  Ga.  653;  Mangum  v.  Cooper,  2S 
Ark.  25S. 

If  there  is  a  dispute  about  the  granting  of  letters,  the  court  may  appoint  the 
executor  or  administrator  the  administrator  pendente  lite,  Cain  v.  Warford,  3 
J£d.  454 ;  Doal^s  Case,  46  Cal.  573 ;  or  by  consent  of  the  litigants,  De  Chate- 
lain  V.  Pontigny,  1  Sw.  <fe  Tr.  34;  Calvin  v.  Fraser,  2  Hagg.  615. 

Ordinarly,  neither  of  the  litigants  will  be  appointed,  Mootrie  v.  Hunt,  4 
Bradf.  173;  Crandall  v.  Shaw,  2  Red/.  100 ;  Howard  v.  Dougherty,  S  Red/. 
535;  Carnwdl  V.  Cornwell,  1  Dem.  {N.  Y.)  1. 
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on  the  one  hand,  the  propoundiag  by  the  appellant,  Samuel 
Dietz,  for  probate  of  a  paper  purporting  to  be  the  last  will  of  his 
brother,  James  Dietz,  deceased,  aud  the  caveat  of  the  widow  of 
the  latter  against  it,  aud,  on  the  other  hand,  the  propounding  by 
her  for  probate  of  another  paper  purporting  to  be  the  last  will  of 
the  deceased,  and  the  caveat  of  the  appellant  against  it.  Both 
parties  applied  for  the  appointment  of  an  administrator  pendente 
lite,  and  the  court  accordingly  appointed  George  Hartford  such 
administrator,  requiring  him  to  give  bond  in  the  sum  of  ^10,000. 
From  that  order,  and  every  part  thereof,  Samuel  Dietz  appealed, 
and  the  widow's  counsel  now  moves  to  dismiss  the  appeal.  The 
record  is  before  me,  and  the  parties  have  been  heard  on  due 
notice.  Inasmuch  as  the  order  was  made  on  the  application  of 
the  appellant,  his  objection  to  it  must  be  either  to  the  person 
appointed  or  to  the  amount  of  bond  required,  or  both.  But  both 
of  those  matters  were  in  the  discretion  of  the  court.  The  appel- 
lant has  no  claim  to  the  administration  on  the  ground  of  kinship, 
for  the  statute  establishing  the  right  to  administration  does  not 
apply  to  administrations  pendente  lite.  It  is  the  practice  of  the 
court  to  decline  to  put  a  litigant  party  in  possession  of  the  prop- 
erty by  granting  administration,  pending  suit,  to  him.  It  always 
grants  it,  where  requisite,  to  a  nominee  presumed  to  be  indifferent 
between  the  contending  parties.  1  Wrns.  on  Exrs.  4-98 ;  Northey 
v.  Cock,  1  Add.  SS6.    The  selection  of  the  appointee  and  the  fixing 

No  appeal  lies  from  the  appointment  of  an  administrator  pendente  lite,  Pratt 
V.  Kitterell,  4  I>ev.  168 ;  McOlanahan  v.  McClanahan,  12  Heisk.  379  ;  although 
an  appeal  was  held  to  lie  from  a  refusal  to  appoint,  Gresham  v.  Pyron,  17  Ga. 
£63  ;  or,  an  application  to  chancery  to  prevent  the  removal  of  the  assets  from 
the  state,  Wat&on  v.  Bothwell,  11  Ala.  650  ;  Robinson  v.  Robinson,  Id.  947. 

A  mandamus  to  compel  the  court  to  appoint  was  allowed  in  Palms  v.  Wayne, 
39  Mich.  302  ;  and  see  McGregor  v.  Bud,  24  N.  Y.  166;  Anon.,  1  Stra.  625 ; 
State  V.  Mitchell,  3  Brev.  620. 

The  next  of  kin  has  no  right  to  the  appointment,  nor  a  right  to  select  the 
appointee,  Lamb  v.  Helm,  56  Mo.  4^0 ;  and  so  of  a  guardian  ad  litem,  Quick  v. 
Quick,  10  Jur.  {N.  S.)  372  ;  or  prochein  ami,  Leavitt  v.  Bangor,  41  Me.  468 ;  see 
Clavidge  v.  Crawford,  1  Dowl.  &  Ry.  13  ;  or  administrator  durante  minore  cetate, 
1  Wms.  on  Exrs.  [4^1^  ;  Watson  v.  Wamock,  31  Ga.  694;  or  de  bonis  nan, 
Russell  v.  Hoar,  3  Mete.  {Mass.)  187 ;  1  Wms.  on  Exrs.  [462],  [475]  ;  Johnson's 
Goods,  L.  R.  {7  Irish  Laxv)  1. — Rep. 
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of  the  amount  of  his  bond  being  wholly  in  the  discretion  of  the 
court,  no  appeal  will  He  from  its  action  on  either  of  those  heads. 
In  McGregor  v.  Buel,  ^4.  N.  Y.  166,  it  was  held  that  the  ap- 
pointment of  an  administrator  pendente  lite  being  by  the  statute 
of  New  York  left  to  the  discretion  of  the  surrogate,  an  appeal 
would  not  lie  from  his  order  making  such  appointment.  The 
appellant  in  this  case  is  not  a  "  person  aggrieved,"  by  the  order. 
It  has  been  held  that  a  "person  aggrieved"  under  our  constitu- 
tional (and  legislative)  provision  for  appeal  from  the  orphans 
court  to  this  court,  is  one  whose  pecuniary  interest  is  directly 
affected  by  the  order  or  decree — one  whose  right  of  property  may 
be  established  or  divested  by  the  order  or  decree.  Swackhamer 
V.  Klines  Admr.,  10  C.  E.  Gr.  503.  The  effect  of  allowing  the 
appeal  in  this  case  would  be  to  stay  all  action  on  the  part  of  the 
administrator  until  the  appeal  should  have  been  determined,  and 
to  leave  the  estate  unprotected  in  the  meantime,  when  both  parties 
agree,  as  appears  by  their  application  for  the  appointment  of  an 
administrator  pendente  lite,  that  it  needs  such  protection.  And 
if  the  appointment  in  question  is  a  subject  of  appeal,  a  like 
appointment  by  this  court  would  be  so  also.  The  appeal  will 
be  dismissed,  with  costs. 


John  Grandin  Slocum,  appellant, 

V. 

John  F.  Geandin  et  al.,  executors  &c,,  respondents. 

1,  After  a  surrogate's  jurisdiction  over  the  probate  of  a  will  has  been  taken 
away  by  the  filing  of  a  caveat  thereto,  and  the  orphans  court  has  made  an 
order  fixing  a  time  for  hearing  upon  the  caveat,  the  surrogate's  jurisdiction  is 
not  restored  merely  by  the  withdrawing  of  the  caveat. 

2.  A  caveat  against  admitting  a  will  to  probate  was  filed  January  25th.  On 
the  30th,  the  orphans  court  made  an  order  fixing  the  15th  of  February  then 
next,  for  the  hearing  upon  the  caveat.  On  the  2d  of  February,  the  caveator, 
by  an  endorsement  on  the  caveat,  withdrew  it,  and  requested  that  the  will  be 
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admitted  to  probate,  and  the  surrogate  thereupon,  on  the  same  day,  without  any 
order  of  the  orphans  court,  admitted  the  will  to  probate. — Held,  that  the  surro- 
gate had  no  jurisdiction  to  admit  the  will  to  probate. 

3.  A  party  opposed  to  the  will  appealed  from  the  decree  of  the  surrogate  to 
the  orphans  court,  and.  the  orphans  court  affirmed  the  decree.  He  thereupon, 
by  demand  of  appeal,  signed  with  his  name  a.s  appearing  by  next  friend,  by 
his  proctors,  appealed  to  this  court. — Held,  that  an  objection  that  the  consent 
of  the  orphans  court  to  his  filing  his  petition  of  appeal  there  by  next  friend 
was  not  obtained,  could  not  be  entertained  here,  the  objection  not  having  been 
made  in  that  court ;  and  that  the  appeal  to  this  court  would  not  be  dismissed 
because  the  demand  of  appeal  to  tliis  court  was  signed  with  his  name  as  appear- 
ing by  next  friend,  by  his  proctors. 

Mr.  J.  N.  Voorhees,  for  appellant. 

Mr.  H.  A.  FlncJc  and  Mr.  J.  G.  8hij)man,  for  respondents. 

The  Ordinaky. 

John  Grandin,  late  of  Hunterdon  county,  died  January  13th, 
1884.  A  caveat  against  admitting  any  paper  purporting  to  be 
his  will  to  probate,  was  filed  in  the  surrogate's  office  of  that 
county,  on  the  25th  of  that  month,  by  Daniel  Grandin,  one 
of  his  sons.  A  paper  pjirporting  to  be  his  will  appears  to 
have  been  subsequently  propounded  for  probate  by  the  persons 
named  as  executors  therein,  and  on  the  30th  of  January  the 

Note. — A  caveat  entered  by  a  party  affected  by  the  will  enures  to  the  benefit 
of  the  caveator  and  every  other  party  in  interest,  Oitinger  v.  Ottinger,  17  Serg, 
&  B.  US,  Gibson,  C.  J. 

A  proponent  of  a  will  may,  after  a  caveat  thereto  has  been  filed,  withdraw 
his  application  for  its  probate,  Grow  v.  Blakey,  31  Ala.  728 ;  Heermans  v.  Hill, 
4.T.&C.  {N.  Y.)  602  ;  but  see  Roberts  v.  Trawieh,  13  Ala.  6S ;  Greeley's  Will, 
15  Abb.  Pr.  {N.  >S.)  393  ;  St.  John's  Lodge  v.  Cullender,  4  Ired.  335;  or  apply 
for  probate  in  common  form,  Rooney  v.  Feeny,  L.  R.  {3  Irish  Eq.)  253. 

The  withdrawing  of  a  caveat  by  an  executor  of  a  second  will  against  the 
executor  of  a  previous  will,  does  not  prevent  his  afterwards  citing  the  other 
executor  to  show  cause  why  probate  of  the  first  will  should  not  be  revoked, 
Goddard  v.  Smith,  L.  R.  {3  P.  &  D.)  7 ;  see  Besancon  v.  Brownson,  39  Mich. 
388. 

If  the  proponent  withdraws,  the  caveator  may  proceed  by  citations  to  the 
other  next  of  kin,  0' Keefe  v.  Hughes,  3  Irish  Jur.  {K  S.)  304. 

By  consent  of  parties,  issues  which  have  been  granted  and  transmitted  may 
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orphans  court  fixed  the  18th  of  February  following  for  hearing 
the  matter,  subject  to  the  ascertainment  of  the  residence  of  the 
iippellant,  John  Grandin  Slocum,  a  grandson  of  the  testator,  and 
the  due  service  of  citation  on  him  or  acknowledgment  of  service 
by  him  for  that  time.  On  the  2d  of  February,  the  caveator,  by 
an  endorsement  on  the  caveat,  withdrew  it,  and  requested  that  the 
will  be  admitted  to  probate.  The  surrogate  thereupon,  on  the 
same  day,  without  any  order  of  the  orphans  court,  admitted  the 
will  to  probate.  On  the  11th  of  February,  the  appellant  ap- 
pealed to  the  orphans  court  from  the  decree  of  the  surrogate 
admitting  the  will  to  probate.  On  the  hearing  of  the  appeal,  the 
orphans  court,  by  its  decree,  aflBrmed  the  decree  of  the  surrogate, 
and  from  the  decree  of  the  orphans  court  the  appellant  appealed 
to  this  court. 

The  statute  {Rev.  Orphans  Courts  p.  755  §  14)  provides  that 
the  surrogates  of  the  several  counties  of  this  state  shall  take 
depositions  to  wills,  and  admit  the  same  to  probate  and  grant 
letters  testamentary  thereon ;  but  that  in  case  doubts  arise  on  the 
face  of  the  will,  or  a  caveat  is  put  in  against  proving  a  will,  or  a 
dispute  arises  respecting  the  existence  of  a  will,  the  surrogate 
shall  not  act  in  the  premises,  but  shall  issue  citations  to  all  per- 
sons concerned,  to  appear  in  the  orphans  court  of  the  same  county, 
which  court  shall  hear  and  determine  the  matters  in  controversy. 

be  abandoned  in  the  court  of  law  where  they  are  pending  for  trial,  and  others 
framed  by  the  orphans  court,  Petjg  v.  Warford,  4  Md.  S85 ;  Levy  v.  Levy,  28 
Md.  25;  Lore  v.  Johnston,  12  Ired.  S55. 

Where  an  action  to  contest  a  will  is  brought  by  several  interested  parties, 
and  it  is  afterwards  dismissed  as  to  some  of  them,  the  others  may  proceed, 
Kinnaman  v.  Kinnaman,  71  Ind.  417 ;  Fatten  v.  Allison,  7  Humph.  320;  see 
Frazer  v.  Wayne,  39  Mich.  198. 

As  to  the  effect  of  the  intervention  of  new  caveators,  who  were  not  parties  to 
the  proceedings  on  former  caveats,  Worthington  v.  Gittings,  56  Md.  542. 

One  eniitled  to  appeal  from  a  deci'ee  admitting  a  will  to  probate  and  in- 
duced not  to  do  so  by  a  promise  of  the  executor,  who  afterwards  compromised 
with  those  who  did  appeal,  may  appeal,  although  the  other  parties  have  agreed 
to  dismiss  the  appeal,  Rogers  v.  Martin,  53  N.  H.  442  ;  see  Lak^s  Appeal,  32 
Conn.  331. 

After  an  issue  had  been  ordered,  the  executor  was  allowed  to  withdraw  from 
the  suit,  upon  a  legatee's  intervening  as  a  party.  Sawyer  v.  Dozier,  5  Ired.  97. 
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That  the  filing  of  a  caveat  against  admitting  any  paper  to  pro- 
bate as  the  will  of  a  deceased  person  deprives  the  surrogate  of  his 
jurisdiction,  is  too  plain  for  remark.  The  question  presented 
here  is,  whether,  after  he  has  been  so  deprived  of  jurisdiction  by 
the  filing  of  a  caveat  and  proceedings  have  been  begun  in  the 
orphans  court  in  reference  to  a  paper  propounded  for  probate  as 
such  last  will,  the  withdrawal  of  the  caveat  restores  the  jurisdic- 
tion of  the  surrogate  and  ousts  the  orphans  court  of  its  jurisdic- 
tion in  the  matter.  The  decision  of  the  question  does  not  depend 
on  the  question  whether  the  caveator  has  full  control  over  the 
caveat  and  may  withdraw  or  subduct  it  at  his  pleasure ;  nor  is 
it  governed  by  the  law  as  to  the  effect  of  such  withdrawal  or  sub- 
duction  in  the  absence  of  statutory  provision  on  the  subject,  on 
the  action  of  the  tribunal  in  which  it  is  filed  or  to  which  it  is 
addressed,  and  whose  action  it  is  designed  to  restrain ;  but  the 
decision  depends  on  the  construction  of  our  statute  above 
quoted. 

Dr.  Ayliffe  says,  defining  a  caveat,  that  it  is,  in  law,  in  the 
nature  of  an  inhibition ;  that  it  is  an  intimation  given  to  some 
ordinary  or  ecclesiastical  judge,  notifying  him  that  he  ought  to 
beware  how  he  acts  in  such  or  such  an  affair ;  and  he  adds  that 
the  caveat  suspends  the  proceedings  of  such  ordinary  or  ecclesias- 
tical judge,  until  such  time  as  the  merits  of  the  caveat  are  deter- 
In  Ratcliffo  V.  Barnes,  2  Sw.  &  Tr.  4S6,  a  next  of  kin,  who,  though  not  cited 
and  not  having  intervened,  was  in  fact  cognizant  of  a  suit  between  the  executor 
and  the  other  next  of  kin,  ending  in  the  establishment  of  the  will,  was  not 
allowed  to  enter  a  caveat  afterwards ;  see,  also,  Munnikhuysen  v.  Magraw,  58  Md. 
657;  but  see  Wytcherly  v.  Andrews,  25  L.  T.  [N.  S.)  134,  L.  B.  {2  P.  &  D.) 
S27 ;  Davidson  V.  Woods,  7  Irish  Jur.  {N.  S.)  307;  Walker  v.  Ferryman,  23 
Oa.  309  ;  Lancaster's  Appeal,  47  Conn.  248. 

An  appellant,  who  was  next  of  kin  when  the  will  was  propounded  below, 
and  filed  a  caveat  thereto,  loses  his  status  by  the  birth  of  a  posthumous  child 
after  his  appeal  was  taken,  Iteid  v.  Vanderheyden,  5  Cow.  719;  see  3Ic- 
Connel  v.  Smith,  23  III.  611;  S.  C,  39  111.  279;  Morse  v.  Morse,  42  Ind.  *365  ; 
Redmond  v.  Collins,  4  D&v.  430 ;  Evans  v.  Anderson,  15  Ohio  St.  324 ;  Garwood 
v.  Garwood,  29  Cal.  514. 

The  court  may  enforce  a  compromise  between  the  litigants  over  the  probate 
of  a  will,  withdrawing  opposition  thereto,  Harvey  v.  Allen,  1  Sw.  &  Tr.  151 ; 
Lak^a  Appeal,  32  Conn.  331 ;  Munnikhuysen  v.  Magraw,  68  Md.  557 ;  see  Ham- 
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mined,  or  (at  least)  until  it  is  subducted.  Ayl.  Par.  llfB.  In 
Cockburn's  Practice,  ttie  effect  of  a  caveat  is  said  to  be  to  stop 
probates  &c.  from  being  granted  without  the  knowledge  of  the 
party  that  enters  it.  Cochb.  Prac.  36.  It  is  argued  in  this  case 
that  the  caveat  is  a  personal  matter,  and  that  it  is  within  the 
power  of  the  caveator  to  withdraw  it  at  any  time  before  the 
controversy  comes  before  the  orphans  court  for  determination, 
and  that  thereupon  the  surrogate  resumes  jurisdiction.  But  the 
statute  declares  that  the  surrogate,  where  a  caveat  has  been  put 
in  against  proving  a  will,  shall  not  act,  but  shall  issue  citations 
to  all  persons  concerned  to  appear  in  the  orphans  court,  and 
that  that  court  shall  hear  and  determine  the  matters  in  contro- 
versy. I  am  not  able  to  see  how,  under  that  statute,  where  a 
caveat  has  been  filed  and  the  subject  of  controversy  has  gone  into 
the  orphans  court  for  determination,  that  court  can  be  ousted  of 
its  jurisdiction  over  it,  and  the  surrogate  recover  his  by  the 
mere  fact  of  the  withdrawal  of  the  caveat.  In  the  case  in  hand, 
when  the  orphans  court  made  its  order  fixing  the  day  for  hear- 
ing, the  matter  was  out  of  the  jurisdiction  of  the  surrogate,  and 
whatever  action  was  thereafter  to  be  taken  in  the  matter, 
whether  upon  the  withdrawal  of  the  caveat  or  otherwise,  should 
have  been  taken  in  the  orphans  court  and  not  before  the  surro- 
gate.    The  orphans  court,  on  the  hearing  of  the  appeal,  in  effect 

mond  V.  Hammond,  L.  R.  {S  Irish  Eq.)  S22 ;  Cheever  v.  Wa^htenmv,  45  Mich. 
6 ;  Taliaferro  v.  Taliaferro,  4  Call  93 ;  Probate  Court  v.  Hazard,  13  JR.  I.  1 ; 
American  Bible  Soc.  v.  Stover,  11  Stew.  Eq.  78. 

The  contestants  of  a  will  cannot,  after  appealing  from  a  decree  admitting  the 
will  to  probate,  have  their  appeal  dismissed,  against  the  wishes  of  the  propo- 
nents, Benoist  v.  Murrin,  4S  Mo.  4^. 

A  contract  entered  into  between  the  parties  interested  not  to  prove  the  will  or 
administer  an  estate,  but  to  divide  the  estate  among  themselves,  will  not  pre- 
vent the  subsequent  propounding  of  the  will  for  probate,  or  the  granting  of  ad- 
ministraiion,  Finch  v.  Finch,  14  Ga.  362 ;  Wright  v.  Wright,  Mart.  &  Yerg.  43  ,- 
Sharp  v.  Farmer,  4  Dcv.  &  Bat.  122  /  Carter  v.  Greemoood,  5  Jones  Eq.  410  ; 
see  Hatcher  v.  Cade,  55  6a.  359  ;  Ramsay  v.  Woodward,  S  Jones  508 ;  Smith  v. 
Smith,  36  6a.  184  /  Bailey  v.  Wilson,  1  Den).  &  Bat.  Eq.  182 ;  Price  v.  Winston, 
4  Munf.  63  ;  Hewitt  v.  Crane,  2  Hal.  Ch.  159,  631 ;  Mercier  v.  Mercier,  50  6a. 
546;  Cole  V.  McFall,  48  Mich.  227;  Taylor  v.  Phillips,  SO  Vt.  238;  Babbitt  v. 
Bowen,  32  Vt.  437  ;  also  Schouler  on  Exrs.  §  i^O.— Eep. 
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refused  to  reverse  the  decree  of  the  surrogate,  expressly  by  its 
decision,  leaving  the  question  as  to  the  legality  of  the  surrogate's 
action  in  admitting  the  will  to  probate  to  the  determination  of 
this  court  on  the  hearing  of  this  appeal.  The  refusal  to  reverse 
was  erroneous.  The  surrogate,  under  the  circumstances,  had  no 
jurisdiction  to  admit  the  will  to  probate,  and  his  decree  should 
have  been  reversed. 

The  respondents  objected,  on  the  hearing  of  the  appeal  in  this 
court,  that  the  appellant  is,  as  appears  by  his  petition,  an  im- 
becile, and  appeared  in  the  orphans  court  by  his  next  friend,  and 
that  his  demand  of  appeal  to  this  court  is  signed  by  his  proc- 
tors. The  respondents  insisted  tlmt  he  could  not  appeal  by  his 
next  friend  witTiout  the  consent  of  the  court,  and  that  he  could 
not  lawfully  demand  an  appeal  to  this  court  by  his  proctors. 
Ko  objection  was  made  to  his  petition  in  the  orphans  court,  on 
the  ground  now  urged.  If  there  had  been,  that  court  undoubt- 
edly would  have  obviated  the  objection  at  once,  by  admitting  the 
next  friend  named  in  the  petition  as  such  to  appear  accordingly. 
His  appeal  to  this  court  is  signed  with  his  name  as  appearing  by 
his  next  friend  by  his  proctors.  The  objection  is  not  valid. 
The  decree  of  the  orphans  court  appealed  from  will  be  reversed, 
and  the  proceedings  remitted,  with  directions  to  enter  a  decree  in 
accordance  with  the  views  here  expressed  (reversing  the  decree 
of  the  surrogate  admitting  the  will  to  probate),  with  costs. 


William  A.  Shreve,  surviving  executor  &c.,  appellant, 

V. 

William  McM.  Wampole,  respondent. 

After  the  residuary  legatee  of  an  estate  had  cited  the  executor  to  file  an 
account,  which  was  done,  and  had  excepted  thereto  and  also  to  the  executor's 
amended  accounts,  he  presented  a  petition  to  the  orphans  court  alleging  that 
the  executor  had  converted  all  the  available  assets  of  the  estate  to  his  own 
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«se ;  that  he  was  a  non-resident  and  insolvent,  and  asked  that  he  miglit  be  re- 
moved. On  the  hearing  of  this  petition,  the  court  ordered  the  executor  to  file 
another  account  showing  the  securities  in  which  he  had  invested  the  estate, 
and  that  he  should  also  give  additional  bonds  in  $6,000,  and  that  the  further 
hearing  of  the  matter  be  postponed  to  a  designated  day.  He  gave  the  bonds 
so  required,  and  on  the  designated  day,  after  evidence  and  hearing,  was  re- 
moved from  oflSce. — Held,  that  the  order  requiring  him  to  give  the  additional 
security,  and  his  compliance  therewith,  did  not  oust  the  court  of  its  juris- 
diction to  remove  him. 


Appeal  from  order  of  Burlington  orphans  court. 

Mr.  M.  Hutchinson,  for  appellant. 

Mr.  W.  P.  McMichael,  Jr.,  and  Mr.  F.  Voorhees,  for  re- 
spondent. 

The  Ordinary. 

The  appellant  and  William  C.  Busby,  now  deceased,  were 
executors  of  the  will  of  Elizabeth  Wampole,  deceased.  Busby 
died  on  or  about  January  1st,  1883.  By  a  citation  issued  out  of 
the  Burlington  orphans  court  April  7th,  1883,  the  appellant  was 
called  upon  to  render  an  account  of  the  estate,  or  show  cause,  on 
the  23d  of  that  month,  why  he  had  not  done  so.  By  a  like 
citation.  Busby's  administrator  was  called  upon  to  account  for 
his  intestate's  administration  of  the  estate.  On  that  day  the 
appellant  filed  his  account.  The  respondent,  who  is  the  residuary 
legatee  under  the  will,  excepted  to  the  account.  Leave  was 
given  to  the  appellant  to  amend  his  account.  He  filed  his 
amended  account,  and  the  respondent  excepted  to  it.  The  re- 
spondent then,  in  May,  1883,  filed  his  petition,  charging  that 
the  appellant  had  abused  the  confidence  reposed  in  him  as  exec- 
utor, and  alleging,  among  other  things,  that  the  appellant  had 
converted  into  cash  every  interest-bearing  security  of  the  estate 
(among  them  were  a  government  bond  and  a  real  estate  mort- 
gage), except  a  note  of  his  own  for  $600,  and  applied  the  money, 
as  the  respondent  feared,  to  his  own  use ;  that  the  appellant  was 
a  resident  of  California  and  only  came  to  this  state  on  occasional 
visits,  and  that  he  was,  as  the  respondent  (after  full  inquiry  on 
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the  subject)  believed,  insolvent.  The  petition  prayed  for  his 
removal  from  office  and  the  appointment  of  some  fit  person  in 
his  place.  The  appellant  having  been  duly  cited  upon  the  peti- 
tion, and  the  matter  having  been  brought  before  the  court,  the 
court,  by  an  order  of  July  17th,  1883,  ordered  that  the  appellant 
file  an  additional  account  on  or  before  the  10th  of  August  then 
next,  showing  in  what  securities  he  had  invested  the  estate  then 
in  his  hands,  and  that  he  give  "  further  and  additional  security," 
in  ten  days  from  that  date,  by  bond  with  two  sureties  named  in 
the  order,  in  the  sum  of  $6,000,  conditioned  for  the  faithful  dis- 
charge of  his  duties  as  executor,  and  that  the  further  hearing  of 
the  matter  be  laid  over  until  the  20th  of  September  then  next. 
On  the  8th  of  October  following,  in  the  September  term,  the 
court,  after  a  further  hearing  of  the  matter,  by  its  order  of  that 
date,  revoked  his  letters  testamentary  and  removed  him  from 
office.     From  that  order  he  appealed  to  this  court. 

The  appellant  insists  that  the  court  having,  under  the  petition, 
required  him  to  give  bond  for  the  faithful  discharge  of  his  duties, 
and  he  having,  as  it  is  said,  given  such  bond,  the  court  could 
not  lawfully  remove  him  under  that  petition.  The  evidence 
taken  on  the  day  of  the  date  of  the  order  appealed  from,  and  on 
which  it  is  based,  abundantly  warrants  the  order.  The  objection 
taken  on  the  hearing  of  the  appeal  to  the  order,  however,  was 
not  that  the  evidence  is  not  sufficient  to  support  it,  but  that  the 
court  had  not  jurisdiction  to  make  it.  The  objection  cannot  be 
sustained.  The  petition  prayed  for  the  removal  of  the  appellant. 
The  court  cited  him  to  appear  and  answer  it.  On  the  return- 
day  of  the  citation,  it  ordered  that  he  give  an  account  of  the  in- 
vestments and  give  security,  and  that  the  further  hearing  of  the 
matter  be  laid  over  to  a  designated  future  day.  The  require- 
ment that  the  appellant  give  security  was  made  in  the  exercise 
of  the  lawful  authority  of  the  court,  and  no  complaint  is  made 
of  it.  There  is  no  appeal  from  that  order.  The  order  was,  of 
course,  not  a  final  disposition  of  the  matter,  for  it  required  an 
account  of  the  investments  and  postponed  further  action  on  the 
petition  until  the  17th  of  September.  At  the  term  of  Septem- 
ber, in  pursuance  of  that  continuance,  the  court  resumed   the 
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consideration  of  the  matter,  and  it  having  been  proved,  as  the 
order  declares,  to  its  satisfaction,  that  the  appellant  had  misap- 
plied portions  of  the  estate  committed  to  his  custody,  and  had 
abused  the  trust  and  confidence  reposed  in  him  as  executor,  it 
revoked  his  letters  and  removed  him  from  office.  The  question, 
as  presented  on  the  hearing  of  the  appeal,  is  one  of  jurisdiction 
merely.  The  court,  undoubtedly,  had  jurisdiction  to  make  the 
order,  and  it  was  properly  made  on  the  merits.  It  will  be 
affirmed,  with  costs. 


The  Meteopolitan  National  Bank  of  the  City  of  New 
York,  appellant, 

V. 

William  E>.  Morehead,  assignee  &c.,  respondent. 


William  R.  Morehead,  assignee  &c.,  appellant, 

V. 

The  Metropolitan  National  Bank  of  the  City  of  New 
York,  respondent. 

1.  By  the  act  regulating  assignments,  as  it  stood  before  revision,  it  was  de- 
clared that  all  creditors  who  should  not  present  their  claims  "  within  the  term 
of  three  months,  as  aforesaid,"  should  be  barred  of  a  dividend.  The  term  of 
three  months  referred  to  was  the  period  fixed  in  a  previous  part  of  the  act  as 
the  time  at  the  expiration  whereof  the  assignee,  having  given  notice  to  the 
creditors  to  come  in,  was  to  file  the  list  of  creditors  who  "  should  claim  to  be 
such."  In  the  revision,  power  was  given  to  the  orphans  court  to  extend  the 
time  for  filing  the  list,  and  the  language  of  the  provision  declaring  the  bar  was 
altered  by  substituting  the  words  "within  the  time  allowed  by  this  act"  for 
"  within  the  term  of  three  months,  as  aforesaid." — Held,  that  the  act  still  de- 
clares a  bar  in  case  the  creditor  shall  not  come  in  within  the  three  months,  or 
such  further  time,  if  any,  as  may  be  allowed  by  the  orphans  court  in  case  of 
failure  to  file  the  list  or  give  the  notice. 
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2.  An  order  made  on  April  2Sth,  ISSl,  requiring  creditors  to  present  theii? 
claims  before  July  2Sth,  18S1,  held  defective  in  that  it  did  not  allow  three 
months  for  the  presentation  of  creditors'  claims. — Held,  also,  that  a  creditor 
who  did  not  put  in  his  claim  within  that  time,  but  did  so  afterwards  and  before 
distribution,  was  not  barred,  but  was  entitled  to  receive  the  same  dividends  as 
all  the  other  creditors  who  had  come  in. 


Appeal  from  order  of  Essex  orphans  court. 

3Ii'.  R.  V.  Lindabury  and  Mr.  John  C.  Shaw,  of  New  York, 
for  the  bank. 

M)\  C.  Borcherling,  for  the  assignee. 

The  Ordinary. 

On  April  28th,  1881,  the  members  of  the  firm  of  Marley,  Eun- 
son  &  Co.,  of  Newark,  made  an  assignment,  under  the  assign- 
ment act,  to  William  R.  Morehead,  for  the  benefit  of  the  credit- 
ors of  the  copartnership.  The  assignee  gave  notice  of  the 
assignment,  as  required  by  the  third  section  of  the  act,  and  after- 
wards gave  notice  under  the  fifth  section,  which  requires  that 
notice  be  given  to  creditors  that  all  claims  against  the  estate  bo 
made  as  "  thereinafter  prescribed,"  or  be  forever  barred  from 
coming  in  for  a  dividend  of  the  estate.  His  notice  required  the 
creditors  to  come  in  before  the  28th  of  July,  1881  (which  day,  it 
declared,  was  three  months  from  the  date  of  the  assignment),  or 
be  forever  barred.  The  Metropolitan  National  Bank  of  the  City 
of  New  York  is  a  creditor.  It  did  not  put  in  its  claim  within 
the  time  mentioned  in  the  notice,  nor  within  the  three  months, 
but  exhibited  it  on  the  30th  day  of  January,  1882.  The  amount 
of  its  claim  was  at  that  day  $7,054.87.  The  assignee  refused  to 
recognize  it,  and  on  the  7th  of  February,  1882,  obtained  an  order 
of  the  orphans  court  (without  notice)  disallowing  it,  and  directing 
that  a  dividend  of  twenty-five  per  cent,  on  the  amount  of  their 
claims  be  paid  to  the  other  creditors  whose  claims  had  been 
allowed,  and  expressly  excluding  that  of  the  bank,  on  the  ground 
that  it  was  not  presented  within  the  time  limited  by  law.  The 
bank  filed  a  petition  praying  relief  against  that  order.     After 
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hearing,  the  court  allowed  its  claim,  and,  by  its  order  of  January 
22d,  1884,  directed  that  it  be  included  among  those  allowed,  and 
that  it  was  entitled  to  receive  future  dividends,  but  not  the  divi- 
dend already  paid.     From  that  order  both  parties  appealed. 

This  case  presents  a  question  depending  for  its  decision  upon 
the  construction  of  the  act  before  referred  to  "  to  secure  to  credit- 
ors an  equal  and  just  division  of  the  estates  of  debtors  who  con- 
vey to  assignees  for  the  benefit  of  creditors."  Bev.  p.  76.  The 
counsel  of  the  bank  argue  and  insist,  and  it  was  so  held  in  tlie 
court  below,  that  the  act,  as  it  now  stands  after  revision,  con- 
tains no  provision  barring  creditors.  This  conclusion  is  drawn 
from  the  assumption  that  the  act,  as  revised,  omits  a  material 
provision  which  was  contained  in  it  as  it  stood  previously  to  the 
revision — a  provision  essential  to  creating  the  bar.  In  revising 
the  act,  the  words  "  within  the  term  of  three  months,  as  afore- 
said" were  omitted,  and  the  words  "  within  the  time  allowed  by 
this  act "  substituted  therefor,  and  it  is  claimed  that  the  omission 
of  the  former  words  prevents  the  bar.  I  do  not  think  so.  Let 
us  consider  the  provisions  of  the  act :  The  third  section  provides 
that  the  assignee  shall  forthwith,  after  the  making  of  the  assign- 
ment, give  three  weeks'  public  notice  by  advertisement  that  the 
assignment  has  been  made  and  that  the  creditors  present  their 
claims  under  oath  or  affirmation.  The  fifth  directs  that  at  the 
expiration  of  three  months  from  the  date  of  the  assignment,  the 
assignee  shall  file  with  the  surrogate  a  true  list,  under  oath  or 
affirmation,  of  all  such  creditors  of  the  debtor  as  shall  claim  to 
be  such,  with  a  true  statement  of  their  respective  claims;  but  (it 
provides)  he  is  first  to  give  notice  by  advertisement,  for  six  weeks 
next  preceding  the  end  of  the  term,  that  all  claims  against  the 
estate  must  be  made  as  "  thereinafter  prescribed,"  or  be  forever 
barred  from  coming  in  for  a  dividend  of  the  estate  otherwise 
than  thereinafter  provided ;  and  the  section  then  gives  the 
orphans  court  power,  in  case  of  failure  to  file  the  list  or  give  the 
notice,  to  extend  and  fix  the  time,  not  exceeding  six  months  from 
the  date  of  the  assignment.  The  sixth  section  provides  for  the 
filing  by  the  assignee  or  any  other  creditor  or  other  person  in- 
terested, at  the  next  term  of  the  orphans  court,  of  exceptions  to 
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the  claim  of  any  creditor  exhibited  "as  aforesaid,"  and  for  the 
hearing  of  the  exceptions  by  the  court  at  the  same  or  any  subse- 
quent term,  and  for  an  appeal  from  the  decision  of  the  orphans 
court  thereon  ;  and  the  next  section  provides  for  trial  by  jury,  if 
demanded,  instead  of  by  the  court;  the  orphans  court,  in  such 
case,  to  certify  to  that  end  the  exceptions  and  the  account  ex- 
cepted to  into  the  circuit  court  of  the  county.  By  the  eighth 
section,  it  is  provided  that  at  the  first  term  of  the  orphans  court 
succeeding  the  expiration  of  the  time  fixed  for  filing  the  list  of 
creditors  and  of  giving  notice  to  creditors,  if  there  be  no  excep- 
tions to  claims,  or  if  any  have  been  made  and  they  have  been 
adjudicated  upon  or  settled  by  the  court,  the  assignee  shall  pro- 
ceed to  make  dividends  of  the  assets  among  "  said  "  creditors  in 
proportion  to  their  claims.  By  the  twentieth  section,  it  is  de- 
clared that  if  any  creditor  shall  not  exhibit  his  claim  within  the 
time  "  allowed  by  the  act,"  the  claim  shall  be  barred  of  a  divi- 
dend unless  the  estate  shall  prove  sufficient  after  the  debts  ex- 
hibited and  allowed  are  fully  satisfied,  or  the  creditor  shall  find 
some  other  estate  not  accounted  for  by  the  assignee  before  distri- 
bution, in  which  case  he  shall  be  entitled  to  a  ratable  proportion 
therefrom.  The  intention  of  the  legislature  to  declare  that  all 
claims  not  exhibited  within  the  three  months  or  such  further 
time,  if  any,  as  may  be  given  by  the  orphans  court  under  the 
provisions  of  the  fifth  section,  is  unmistakable.  It  is  urged, 
however,  that  the  direction  for  notice  that  claims  must  be  made 
as  "  thereinafter  [in  the  act]  prescribed "  or  be  forever  barred 
from  coming  in  for  a  dividend,  is  nugatory,  because,  in  fact,  no 
time  for  making  claim  is  thereinafter  limited  at  all.  But  this  is 
a  false  assumption;  a  time  is  limited.  The  twentieth  section 
declares  the  bar  in  case  the  creditor  shall  not  exhibit  his  claim 
"  within  the  time  allowed  by  the  act."  In  the  section  as  it  stood 
before  revision,  instead  of  the  words  just  quoted  were  the  words 
"  within  the  term  of  three  months  as  aforesaid,"  and  it  is  in- 
sisted and  was  held  by  the  orphans  court  that  while  the  latter 
words  created  a  bar,  the  former,  those  in  the  section  as  revised, 
do  not.  But  the  distinction  is  not  well  taken  j  it  cannot  be 
maintained.     The   provision   is  in   both   cases   the  same;  the 
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expressions  are  the  equivalents  of  each  other;  they  mean  the 
same  thiug.  In  the  section  as  it  stood  before  revision,  there 
"was,  it  will  be  perceived,  a  reference  to  a  previous  limitation 
of  time.  The  expression  is  "the  term  of  three  months,  as 
aforesaid.^'  That  reference  is  to  the  provision  for  filing  the 
list  in  the  fifth  section  of  the  act  as  it  then  stood,  which  pro- 
vision was  identically  the  same  as  that  contained  in  that  section 
as  revised,  except  that  the  revision  confers  power  on  the 
court  to  extend  the  time.  It  was  probably  in  view  of  the 
introduction  of  the  provision  for  extending  the  time  that  the 
words  "  within  the  time  allowed  by  this  act "  were  substituted 
for  the  words  "  within  the  term  of  three  months,  as  afore- 
said," in  what  is  now  the  twentieth,  but  before  the  revision 
was  the  eleventh  section.  As  the  act  stood  before  revision,  the 
time  within  which  claims  were  to  be  put  in  was  strictly  limited 
to  three  months,  and  the  provision  as  it  then  stood,  in  the  section 
just  referred  to,  was  in  acc»rdance  with  that  limitation ;  but 
when  in  the  revision  power  was  given  to  the  orphans  court  to 
extend  the  time,  it  would  not  have  been  in  accordance  with  the 
provisions  of  the  act  to  declare  a  bar  of  all  claims  not  put  in 
within  the  three  months,  for  there  might  be  an  extension  of  the 
time,  and  therefore,  in  order  to  adapt  the  section  to  the  changed 
condition,  the  words  "  within  the  time  allowed  by  this  act"  were 
substituted  for  the  words  "  within  the  term  of  three  months,  as 
aforesaid."  But,  as  before  stated,  the  legislature,  in  declaring  the 
bar  in  the  section  as  it  stood  before  revision,  did  so  by  referring  to 
a  period  previously  fixed  in  the  act,  and  that  period  was  fixed  by 
the  act  then  just  as  it  is  now,  and  in  no  other  way.  Therefore,  the 
substitution  of  the  words  "  w"ithin  the  time  allowed  by  this  act " 
for  the  words  "  within  the  term  of  three  months,  as  aforesaid," 
effectuates,  instead  of  frustrates,  the  intention  of  the  legislature. 
The  direction  for  notice  given  in  the  fifth  section  is  that  creditors 
are  to  be  notified  to  come  in  as  subsequently  in  the  act  prescribed. 
The  provision  that  they  will  be  barred  if  they  do  not  come  in 
within  the  time  allowed  by  the  act,  is  just  as  definite  and  just  as 
declaratory  of  the  terms,  on  non-compliance  with  which  the  bar 
will  be  created,  as  were  the  words  "  within  the  term   of  three 
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montlis,  as  aforesaid,"  in  the  section  as  it  stood  in  the  act  before 
revision ;  for  in  neither  case  is  there  any  original  limitation  of 
time  in  the  section,  but  in  each  the  reference  is  to  the  provisions 
previously  made  in  the  act  for  the  putting  in  of  claims,  and  those 
provisions  are  identically  the  same  in  the  act  now  as  they  were 
before  revision,  with  the  exception,  as  before  stated,  of  the  grant 
of  power  to  extend  the  time,  in  view  of  which  alone  the  change 
in  language  under  consideration  was  made.  There  was  then  na 
omission  in  the  revision  of  the  section,  but  merely  a  change  of 
language,  rendered  necessary  by  the  grant  of  power  to  extend  the 
time.  And  if  the  bar  existed  under  the  act  as  it  stood  before 
revision,  as  it  undoubtedly  did,  it  exists  now.  What  is  the  "  time 
allowed  by  the  act?"  It  is  three  months  from  the  date  of  the 
assignment,  unless  the  time  be  extended  by  the  orphans  court,  and 
then  it  is  the  period  between  the  date  of  the  assignment  and  the 
time  fixed  by  the  court.  The  act  directs  the  assignee  (he  first 
having  given  notice)  to  file  his  list  of  all  such  creditors  of  the 
debtor  as  shall  claim  to  be  such  {i.  e.,  by  putting  in  their  claims 
under  oath  or  affirmation),  with  a  true  statement  of  their  respect- 
ive claims,  at  the  expiration  of  three  months  from  the  date  of 
the  assignment.  The  notice  is  to  be  advertised  for  the  last  six 
weeks  of  "  said  term "  (three  months).  The  court,  however, 
may  give  further  time.  At  the  first  term  after  the  expiration  of 
the  time  fixed  for  filing  the  list  and  giving  notice,  the  assignee  is 
to  proceed,  if  there  be  no  exceptions,  or,  if  there  have  been  any, 
and  they  have  been  disposed  of,  to  make  distribution  of  the 
estate  among  "  said "  creditors,  i.  e.,  those  who  have  come  in. 
The  "  time  allowed  by  the  act "  is  manifestly  the  three  months 
after  the  date  of  the  assignment,  unless  further  time  be  given,  and 
then  such  further  time  is  to  be  added  thereto.  As  the  act  stood 
before  revision,  the  time  allowed  by  the  act  was  only  three  months 
from  the  date  of  the  assignment.  The  court  had  no  power  to 
extend  it.  It  is  the  duty  of  courts  to  put  a  reasonable  construc- 
tion on  statutes  in  order  to  effectuate  rather  than  to  frustrate 
them.  Where  the  legislative  intention  can,  as  it  can  here,  be 
clearly  discerned,  and  can  be  effectuated  without  doing  violence 
to  the  language  in  which  the  legislature  has  expressed  itself,  it  is 
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the  plain  duty  of  the  courts  to  uphold  the  lawaud  carry  out  the 
intentiou  of  the  law-maker.  It  is  urged  that  the  provision  in 
question. is  to  be  construed  strictly,  on  the  ground  that  it  works  a 
forfeiture.  If,  in  fact,  it  did  work  a  forfeiture,  the  principle  of 
construction  which  I  have  applied  would  still  be  applicable ;  for 
penal  provisions,  like  all  others,  are  to  be  fairly  construed  accord- 
ing to  the  legislative  intent  as  plainly  expressed  in  the  enact- 
ment. But  the  act  is  a  remedial  one — a  law  to  secure  to  credit- 
ors fairness  in  the  distribution  of  the  estates  of  their  debtors, 
when  the  latter  assign  their  property  for  the  benefit  of  their 
creditors.  The  provision  under  consideration  works  no  forfeiture. 
It  indeed  excludes  those  who  do  not  come  in  within  the  time 
fixed  for  the  purpose;  but  it  is  necessary  in  order  to  make  the 
distribution  that  some  time  should  be  fixed,  and  if  the  law  did 
not  do  it,  the  court  might  do  so,  as  the  court  of  chancery  does 
without  such  provision,  in  proceedings  in  the  case  of  insolvent 
corporations,  under  the  act  concerning  corporations.  The  liability 
of  the  debtor  to  those  who  do  not  come  in  is  not  affected  by  the 
failure  to  come  in.  They  are  merely  excluded  from  participation 
in  the  distribution  of  the  assets  assigned.  They  are  regarded  as 
having  elected  to  hold  their  claims  against  the  debtor  rather  than 
accept  the  dividend  in  satisfaction  of  them.  Considering  this  act 
as  a  whole,  there  can  be  no  doubt  that  the  legislature  designed  to 
bar  creditors  who  should  not  have  come  in  within  the  time 
allowed  by  the  act,  that  is,  within  the  three  months  or  such 
further  time,  if  any,  as  might  be  granted  by  the  court,  in  view 
of  the  failure  to  file  the  list  or  give  the  notice  as  directed  by  the 
act. 

It  will  not  be  out  of  place  to  remark  that  the  legislature 
at  its  last  session  passed  an  amendatory  act  (P.  L.  of  1884>  p- 
27),  by  which  it  was  enacted  that  the  twentieth  section  be 
amended  so  as  to  provide  that  if  any  creditor  shall  not  exhibit 
his  claim  within  three  months  from  the  date  of  the  assignment, 
or  within  such  other  time  as  may  be  fixed  by  the  court  in- accord- 
ance with  the  fifth  section  of  the  original  act,  such  claim  shall  be 
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barred  of  a  dividend  unless  the  estate  shall  prove  sufficient  after 
the  debts  exhibited  and  allowed  are  fully  satisfied,  or  such 
creditor  shall  find  some  other  estate  &c. ;  and  further  providing 
that  that  amendatory  act  shall  not  apply  to  the  case  of  any 
assignment  theretofore  made,  but  that  in  any  such  case  the  court 
may,  by  order,  limit  the  time  for  exhibiting  the  claim  to  a  period 
of  not  less  than  three  mouths  from  the  date  of  the  assignment, 
nor  more  than  three  months  from  the  date  of  the  order.  That 
act,  it  may  be  observed,  was  passed  in  disregard  of  the  constitu- 
tional provision  prohibiting  the  reviving  or  amending  of  acts  by 
reference  to  their  titles  only,  and  requiring  that  the  act  revived 
or  the  section  or  sections  amended,  shall  be  inserted  at  length. 
It  is  evidence,  however,  of  the  intention  of  the  legislature  in 
passing  the  original  act,  and  is  a  construction  put  by  it  upon  that 
act. 

But  the  notice  in  this  case  was  defective.  It  required  creditors 
to  come  in  "  before  the  28th  day  of  July  "  (1881),  "  being,  as  the 
notice  alleged,  three  months  from  the  date  of  the  assignment ; " 
that  is,  they  were  to  come  in  on  the  27th,  at  the  latest.  The  three 
months  from  the  date  of  the  assignment  did  not  expire  until  the 
28th.  The  bank  did  not  put  in  its  claim  until  the  30th  of  Janu- 
ary, 1882.  But  in  order  to  bar  the  creditor,  notice  must  be  given 
in  accordance  with  the  provisions  of  the  act.  The  bank,  there- 
fore, was  not  barred,  and  the  court  very  properly  ordered  that  it 
be  admitted  as  a  creditor.  It  follows  that  it  was  entitled  to 
receive  out  of  the  estate  the  same  dividends  as  the  other  creditors 
who  had  come  in  within  the  three  months,  including  the  twenty- 
five  per  cent,  paid  in  February,  1882.  The  court  below,  while  it 
allowed  the  claim,  refused  to  order  the  payment  of  that  twenty- 
five  per  cent,  upon  it.  That  part  of  its  order  was  erroneous  and 
it  must  therefore  be  reversed.  In  other  respects  the  order  i8 
correct. 
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I.  The  bill  shows  no  claim  to  the  relief  sought. 

1.  The  complainant  alleges  that  "before  the  year  1873,"  he 
became  the  owner  of  one  hundred  and  fifty-five  shares  of  the 
capital  stock  of  the  bank,  and  that  before  the  "  acts  of  negli- 
gence "  of  the  defendants,  the  "  bank  had  and  owned  money, 
assets  and  property,  by  means  of  which  "  its  stock  "  was  worth  a 
large  premium  above  its  par  value." 

2.  But  he  also  alleges  or  shows  that  the  bank  was  insolvent 
from  the  time  of  its  organization,  which  must  have  been  before 
1868. 

3.  He  further  alleges  "  that  he  has  sustained  damages  to  the 
amount  of  $15,589.17,  with  interest." 

4.  He  prays  that  "  the  damages  sustained  by  reason  of  the 
matters  and  things  hereinbefore  stated  and  set  forth,  may  be 
ascertained  and  determined,"  and  that  the  defendants  may  be 
adjudged  to  pay  the  same  &c. 

5.  He  asks  for  no  discovery  and  for  no  account,  and  as  he  has 
liquidated  his  own  damages  at  "$15,589.17,  with  interest,"  his 
prayer  (so  far  as  his  own  case  is  concerned)  is  that  his  interest 
may  be  ascertained,  and  judgment  given  for  the  amount  thereof, 
added  to  the  principal. 

6.  Even  if  there  were"  other  allegations  in  the  bill  inconsistent 
with  those  referred  to,  they  would  not  avail  the  complainant. 

"  Where  two  inconsistent  statements  are  made  in  a  bill,  a 
defendant  is  entitled,  upon  demurrer,  to  adopt  that  which  is  most 
against  the  complainant's  interest."    Vernon  v.  Vernon,  2  M.  & 

"  The  presumption  is  always  against  the  pleader,  because  the 
plaintiff  is  presumed  to  state  his  case  in  the  most  favorable  way 
for  himself,  and  therefore,  if  he  has  left  anything  material  to 
his  case  in  doubt,  it  is  assumed  to  be  in  favor  of  the  other  party." 
Columbine  v.  Chichester,  2  Phil.  27,  28. 

"  A  plaintiff  seeking  to  charge  a  party  with  the  consequences 
of  a  breach  of  trust,  is  bound  so  to  state  his  case  upon  the  bill 
that  the  circumstances  alleged,  if  proved,  must  necessarily,  and 
at  all  events,  constitute  a  breach  of  trust."  Atiorney-  General  v. 
May(yr  of  Norwich,  2  M.  &  C.  4-06. 
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7.  It  is  important  to  observe  that  although  the  complainant, 
at  the  opening  of  his  bill,  alleges  himself  to  be  a  stockholder  and 
creditor  of  the  bank,  yet  he  does  not  show  how  or  to  what  extent 
he  is  a  creditor,  or  pray  any  relief  as  creditor;  but  his  sole 
grievance  is  that,  as  the  holder  of  one  hundred  and  fifty-five 
shares  of  stock,  "  he  has  sustained  damage  to  the  amount  of 
$15,589.17,  with  interest,"  and  his  prayer  is  only  in  his  capacity 
of  stockholder,  that  he  "  may  recover  against  the  said  president 
and  the  said  directors  of  said  bank  the  damages  su&tained  by 
him  as  a  stockholder  of  said  bank." 

The  complainant's  status  in  this  suit  is  therefore  that  of  a 
stockholder  alone,  and  the  liability  of  the  defendants  is  such  as 
they  sustain  to  a  stockholder  alone.  See  Scott  v.  Depeyster,  1 
Mw.  Ch.  5] 3  ;  Spering's  Appeal,  71  Pa.  St.  11 ;  S.  G,  Thorny 
son  on  Liability  of  Officers  35^—359,  and  cases  there  cited. 

II.  The  allegations  of  the  bill  are  too  vague  and  uncertain  to 
warrant  a  decree  or  to  require  an  answer. 

"Although  the  same  precision  is  not  required  in  bills  in 
equity  as  in  pleadings  at  law,  yet  it  is  absolutely  necessary  that 
such  a  convenient  degree  of  certainty  should  be  adopted  as  may 
serve  to  give  the  defendant  full  information  of  the  case  which 
he  is  called  on  to  answer."  1  DanieWs  Ch.  Pr.  {5th  ed.)  368,  et 
seq. ;  Story's  Eq.  PL  §  24^,  et  seq. ;  Wormald  v.  De  Lisle,  3  Beav. 
18 ;  East  India  Co.  v.  Henchman,  1  Ves.,  Jr.,  287 ;  Cresset  v. 
Mitton,  Id.  44-3 ;  Ryves  v.  Ryves,  3  Ves.  3Jf3 ;  Frietas  v.  Dos 
SarUos,  1  Y.  <&  J.  674,. 

III.  The  complainant  does  not  show  a  right  to  bring  this 
suit. 

1.  The  bill  merely  avers  that  he  requested  the  receiver  "to 
commence  and  prosecute  proceedings  against  the  said  president 
of  said  bank  and  the  said  defendant  directors  thereof,  to  recover 
from  them  the  damages  which  the  said  bank  and  the  stock- 
holders thereof  had  sustained  "  by  reason  of  their  negligence  &c., 
and  that  the  receiver  "  neglected  and  refused  to  commence  such 
proceedings." 

2.  "Such  proceedings"  it  was  not  the  duty  of  the  receiver  to 
commence. 
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The  receiver  was  not  called,  as  such,  to  sue  for  damages,  i.  e., 
to  bring  an  action  for  damages,  and  not  for  the  benefit  of 
the  creditors  as  well  as  the  stockholders.  See  Thompson  on 
Liability  of  OJicers  385,  and  cases  there  cited. 

IV.  The  court  of  chancery  cannot  assess  and  award  damages 
for  negligence,  as  prayed  in  this  case.  See  2  Story^s  Eg.  Jur. 
§§  794-,  a  a  799 ;  The  Corporation  of  Ludlow  v.  Greenhouse,  1 
Bliyh  {N.  S.)  17. 

Mr.  J.  Hervey  Ackerman,  for  respondent. 

I.  The  bill  of  complaint,  as  to  its  form,  its  subject-matter, 
the  relief  sought  by  it  and  the  parties  to  it,  is  sufficient  to  enti- 
tle the  complainant  to  the  decree  he  asks.  Every  fact  necessary 
to  be  proved  to  show  the  particular  situation  of  the  defendants 
and  their  relation  to  complainant  from  which  their  duty  and 
liability  to  him  arose,  and  the  injury  and  loss  they  have  caused 
him,  is  stated  with  enough  particularity  to  fairly  advise  the 
defendants  what  acts  of  theirs  is  the  subject  of  complaint  and 
what  is  the  case  made  against  them.  This  being  so,  the  import- 
ant object  of  pleading  is  attained  by  the  bill. 

The  order  appealed  from  must  therefore  be  affirmed,  unless 
the  appellants  can  satisfy  the  court  that  it  is  an  absolute,  certain 
and  clear  proposition,  that  taking  the  charges  in  the  bill  to  be 
true,  it  would  be  dismissed  at  the  hearing.  Such  is  the  settled 
rule  in  this  state.     VaU's  Exrs.  v.  C.  R.  R.  Co.,  8  C.  E.  Or.  4,66. 

A  demurrer  to  a  bill  for  discovery  and  relief  cannot  be  sus- 
tained if  the  complainant  is  entitled  to  the  relief,  though  not  to 
the  discovery.  If  the  complainant  shows  himself,  in  any  wise, 
entitled  to  the  aid  of  the  court,  a  demurrer  to  the  whole  bill  is 
obviously  improper.     Metier  v.  Metier,  4-  C.  E.  Gr.  4^9. 

The  facts  of  a  bill  in  ohancery  need  not  be  stated  with  that 
technical  accuracy  of  statement  which  precludes  all  argument, 
inference  and  presumption  against  the  party  pleading;  certainty, 
to  a  common  intent,  is  all  that  is  ordinarily  required.  Story's 
Eq.  PL  §  240,  note  3;  Randolph  v.  Daly,  1  C.  E.  Gr.  313-319; 
Paterson  and  Hudson  R.  R.  Co.  v.  Jersey  City,  1  Stock.  4^4~ 
427  i  Gogharty  v.  Bennet,  10  Stew.  Eq.  88;  Chitty  PL 


11  Stew.]  JUNE  TERM,  1884.  505 

Halsey  v.  Ackerman. 

State  V.  Rickey,  4-  Hal.  310 ;  Bennington  Iron  Co.  v.  Ruther- 
ford, 3  Harr.  107  ;  Rorhack  v.  Dorsheimer,  10  C.  E.  Gr.  518. 

This  bill  clearly  shows  the  obligation  these  defendant  direct- 
ors were  under  to  protect  this  bauk  and  complainant's  interest 
therein. 

(a)  By  their  consenting  to  be  elected  its  directors. 

(6)  Their  taking  the  oath  of  office  to  perform  the  duties 
thereof. 

(c)  Their  undertaking  to  perform  these  duties. 

{d)  Their  having  abundant  means  and  facilities  to  discharge 
this  obligation. 

The  breach  of  this  obligation  appears  in  their  utterly  neglect- 
ing, without  any  reasonable  excuse,  to  give  reasonable  or  proper 
personal  attention  to  the  affairs  of  the  bank.  And  the  conse- 
quence of  such  negligence  was  the  ruin  of  the  bank  and  the 
injury  to  complainant. 

Besides  the  general  allegations  of  negligence,  the  following 
are  some  of  the  more  specific  charges  in  the  bill :  That  these 
defendant  directors  made  favorable  reports  of  the  financial  con- 
dition of  the  bank  when  it  was  insolvent,  and  an  ordinary  exam- 
ination of  its  affairs  would  have  disclosed  the  fact  that  its  funds 
were  being  abstracted  and  misapplied  by  its  cashier;  that  they 
continued  in  office  as  president  of  said  bank,  a  person  they 
knew  was  not  qualified  for  the  place,  and  trusted  him  with  the 
control  of  all  the  bank's  moneys  and  affairs,  with  full  knowledge 
of  the  fact  of  his  inability  to  properly  care  therefor ;  that  they 
required  no  security  from  the  cashier  of  said  bank  for  the  honest 
performance  of  his  duties,  although  he  had  full  control  of  the 
moneys  and  property  of  said  bank;  that  they  failed  to  keep 
correct  books  of  account;  that  they  were  satisfied  with,  and 
accepted  as  final,  all  the  statements  made  by  said  cashier  without 
verifying  them ;  that  they  declared  and  paid  dividends  when  the 
bank  was  insolvent ;  that  they  permitted  irresponsible  parties  to 
overdraw  their  accounts. 

The  bill  charges  that  it  was  "through  culpable  negligence  that 
the'^e  directors  permitted  the  cashier  of  this  bank  to  abstract  and 
misapply  its  funds  to  an  amount  exceeding  two  millions  of  dol- 
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lars."  It  shows  that  this  culpable  negligence  consisted  partly  in 
their  having  as  president  of  the  bank  a  person  "whom  they 
knew  was  not  qualified  to  discharge  the  duties  of  president,  and 
trusting  him  with  the  control  of  all  the  moneys  and  affairs  of 
the  bank,  with  full  knowledge  of  his  inability  to  properly  care 
therefor;  in  employing  a  person  as  cashier  without  requiring 
from  him  any  security  for  the  faithful  performance  of  his  duties ; 
in  accepting,  as  final,  all  the  statements  of  the  cashier  without 
verifying  them;  in  never  making  an  examination  of  the  books 
and  affairs,  to  determine  whether  or  not  the  bank  was  being  hon- 
estly administered." 

Are  these  charges,  admitted  by  the  demurrer  to  be  true,  "  too 
general,  vague  and  indefinite  to  entitle  this  respondent,  in  a  court 
of  equity,  to  any  relief  against  these  directors,  as  to  the  matters 
contained  in  this  bill  ?" 

II.  Tlie  bill  shows  that  these  directors  were  guilty  of  the 
negligence  charged,  while  they  pretended  to  be  discharging  trust 
duties. 

The  subject-matter  of  the  suit  is  therefore  peculiarly  within 
the  jurisdiction  of  a  court  of  equity.  Citizens  lA)an  Association 
V.  Lyon,  2  Stew.  Eq.  110. 

The  bill  charges  that  each  of  said  defendant  directors  accepted 
said  office  and  trust  *  *  *  and  took  upon  himself  the  per- 
formance of  the  duties  and  responsibilities  pertaining  to  the  office 
of  a  director  of  said  bank. 

The  capital  stock  of  a  bank  is  a  trust  fund  for  the  security  and 
payment  of  creditors.  Williams^  Becdver,  v.  Jersey  Oity  BanJc, 
11  Stew.  Eq. 

III.  Directors  of  corporations  are  the  trustees  thereof.  They 
sustain  the  same  relation  to  the  shareholders  that  a  trustee  does 
to  his  cestui  que  trust.  From  the  identity  of  the  relation  arises 
the  same  duties,  and  for  any  waste  of  the  corporate  funds  caused 
by  negligence,  they  are  liable.  Citizens  Loan  Association  v. 
Lyon,  3  Stew.  Eq.  732  ;  Chester  v.  Halliard,  7  Stew.  Eq.  3J,2 ; 
Williams  v.  Riley,  7  Stew.  Eq.  JfOl ;  Brinckerhoff  v.  Bostivick, 
88  N.  Y.  52;  Koehler  v.  Black  River  Falls  Iron  Co.,  2  Black 
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715;  Hun  v.  Gary,  82  N.  Y.  72 ;  Trustees  &g.  v.  Bosseiux,  3 
Fed.  Rep.  834- ;  Story  Eq.  Jur.  §  1252 ;  Robinson  v.  Smith,  3 
Paige  322  ;  Peabody  v.  Flint,  6  Allen  52 ;  Heath  v.  Erie  R.  R. 
Co.,  8  Blatchf.  3Ii8  ;  Carran  v.  Bank  of  Arkansas,  15  How.  311 ; 
Scott  V.  Depeyster,  1  Edw.  Ch.  543 ;  U.  S.  Co.  of  Shakers  v. 
Underwood,  9  Bv^h  621 ;  Graves  v.  Lebanon  Nat.  Bank,  10  Bush 
23  ;  Mersey  Docks  v.  Gibbs,  11  H.  L.  C.  687-701;  L.  R.  {1  H. 
L.)  93;  Mariin  v.  Webb,  S.  C.  of  U.  S.,  Jan.  7th,  1884,  S  S.  C. 
Rep.  433. 

IV.  The  appellants  are  liable  because  they  had  the  exclusive 
maDagement  of  the  bank  while  it  ^vas  being  ruined,  and  when 
they  had  abundant  means  for  preventing  such  ruin.  As  such 
ruiu  could  not  have  occurred  if  proper  care  had  been  exercised, 
an  irresistible  presumption  arises  that  such  ruin  was  the  result 
of  negligence. 

The  bill  shows  when  these  appellants  were  the  officers  of  the 
bank ;  what  it  was  their  duty,  as  such  officers,  to  do ;  that  they 
neglected  and  violated  their  duty ;  the  means  they  had  for  pro- 
tecting the  bank. 

The  well-settled  principle  of  the  common  law  is  that,  when  it 
is  the  duty  of  a  particular  person  to  do  a  certain  act,  and,  in 
consequence  of  his  neglect  to  do  it,  another  sustains  an  injury, 
an  action  lies.  Bartlett  v.  Crozier,  17  Johns.  4^9;  Yates  v, 
Joyce,  11  Johns.  I4O  ;  Kelsey  v.  Barney,  2  Kern.  429  ;  Trustees 
v.  Bosseiux,  3  Fed.  Rep.  828 ;   U.  S.  Rev.  St.  §  514?'' 

V.  Respondent  has  sustained  injury  through  the  negligence 
of  these  directors,  for  which  he  is  entitled  to  redress,  and  can 
only  get  in  a  court  of  equity. 

All  actions  for  negligence  presuppose  some  obligation  or  duty 
violated.  Where  there  is  anything  in  the  circumstances  to  create 
a  duty,  either  to  an  individual  or  the  public,  any  neglect  to  per- 
form that  duty,  from  which  injury  arises,  is  actionable.  Nolton 
V.  Western  R.  R.  Co.,  15  N.  Y.  444-44^  >  Shearman  &  Redf.  on 
Neg.  §  2. 

VI.  Appellee's  right  to  maintain  this  suit  is  indisputable,  and 
the  bill  brings  every  necessary  party  to  it  before  the  court. 
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Chester  v.  Halliard,  7  Stew.  Eq.  34^ ;  Williams  v.  Riley,  7  Steiv. 
Eq.  Jfil ;  Brinckerhof  v.  Bostwick,  88  N.  Y.  52. 

The  bill  shows  the  inability  of  the  bank  to  sue,  because  it  is 
under  the  control  of  a  receiver.  It  also  appears  that  the  receiver 
refused  to  sue. 

The  shareholders  are  the  parties  whose  interests  are  involved 
in  the  proceeding.  Their  right  to  sue  in  their  own  name  is 
sanctioned  both  by  principle  and  precedent.  When  the  stock- 
holders are  numerous,  the  suit  may  be  brought  by  one  or  more 
in  behalf  of  all.     Brinkerhoff  v.  Brown,  88  N.  Y.  60. 

VII.  The  state  courts  have  concurrent  jurisdiction  with  the 
federal  courts  in  suits  against  national  banks.  The  act  of  con- 
gress provides  that  suits,  actions  and  proceedings  against  any 
such  association  may  be  had  in  any  state,  county  or  municipal 
court  in  the  county  or  city  in  which  said  association  is  located, 
having  jurisdiction  in  similar  cases.  U.  8.  Rev.  St.  §  6798 ; 
Bank  of  Bethel  v.  Pahquioque  Bank,  IJ/,  Wall.  395 ;  see,  also, 
Cooke  V.  State  National  Bank  of  Boston,  52  N.  Y.  96  ;  Brinek- 
erhoff  V.  Bostwick,  88  N.  Y.  52  ;  Robinson  v.  National  Bank  of 
Newberne,  81  N.  Y.  385. 

VIII.  The  bill  is  not  multifarious.  The  matter  charged  in 
it  and  the  relief  sought  by  it  all  grow  out  of  the  negligence  of 
these  directors,  for  which  each  is  liable. 

It  does  not  set  up  distinct  aud  different  causes  of  complaint, 
which  destroy  each  other,  nor  does  it  seek  different  reliefs  incon- 
sistent with  each  other.     Swayze  v.  Swayze,  1  Stock.  278. 

Where  the  object  of  a  suit  is  single,  but  different  persons  have 
a  claim  to  have  separate  interests,  all  connected  with  the  single 
object  of  the  suit,  the  complainant  may  bring  such  different  per- 
sons before  the  court,  as  defendants,  so  that  the  whole  object  of 
the  bill  may  be  obtained  in  one  suit.  Way  v.  Bragaw,  1  C.  E. 
Gr.  216. 

If  a  defendant  is  a  necessary  party  to  some  part  of  the  case 
as  stated,  he  cannot  object  that  he  has  no  interest  in  other  trans- 
actions which  constitute  a  part  of  the  entire  case.  Randolph  v. 
Daly,  1  a  E.  Gr.  315. 
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A  bill  is  not  multifarious  where  it  sets  up  one  sufficient  ground 
for  equitable  relief,  and  sets  up  another  claim  which,  upon  its 
face,  contains  no  equity  which  can  entitle  the  complainant  to  the 
interposition  of  the  court,  either  for  discovery  or  relief.  Darling 
V.  Hammar,  5  C.  E.  Gr.  228 ;  Charitable  Corporation  &g.  v. 
Sviton,  2  Atk.  Jfil, 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

The  complainant,  who  is  the  respondent  in  this  court,  is  a 
creditor  and  stockholder  of  the  Mechanics  National  Bank  of 
Newark,  and  the  defendants  were  its  directors  at  the  time  of  its 
failure.  The  receiver  of  the  bank  is  likewise  a  defendant.  The 
bill  purports  to  be  exhibited  for  the  benefit  of  the  complainant 
and  such  others  of  the  stockholders  and  creditors  as  may  choose 
to  join  in  the  litigation.  The  sufficiency  of  the  case  stated  in  the 
bill  has  been  put  in  question  by  demurrers. 

The  main  point  insisted  on  in  favor  of  the  demurrant,  is  that 
the  allegations  of  this  bill  are  too  vague  and  uncertain  to  warrant 
a  decree.  But  this  exception  does  not  rest  on  any  basis  of  fact. 
The  substance  of  the  complaint  will  be  found  in  the  opinion  of 
the  chancellor,  and  from  that  statement  it  will  be  manifested  that 
the  allegations  of  the  misconduct  of  the  officers  of  this  institu- 
tion are  as  circumstantial  and  definite  as  the  rules  of  pleading 
require.  Most  of  the  charges  are  of  a  nature  that,  for  their  full 
development,  would  necessitate  great  prolixity  of  narration,  and 
in  such  instances,  according  to  the  well-known  rule,  particularity 
of  statement  is  dispensed  with.  Tie  charges  in  question  are 
clearly  of  this  character.  Besides,  a  requirement  that  the  creditor 
or  stockholder  must  show  in  detail  the  various  neglects  and  mis- 
feasances of  the  officers  of  one  of  these  corporations,  when  the 
books  and  papers  appertaining  to  such  affairs  are  beyond  his  con- 
trol, would  be,  for  the  most  part,  to  leave  him  remediless.  The 
objection  has  no  foundation  in  principle. 

With  respect  to  the  other  exception,  that  the  court  of  chancery 
cannot  assess  damages  for  negligence,  the  difficulty  which  it  sug- 
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gests  exists,  if  at  all,  only  iu  the  terms  employed  to  state  the 
proposition.  The  bill  does  not,  in  substance,  call  for  allowance  of 
damages,  but  to  hold  the  defendants  for  definite  sums  of  money 
which  are  alleged  to  have  been  lost  by  their  criminal  negligence. 
The  case  is  entirely  parallel  with  proceedings  to  call  a  trustee  to 
account  for  moneys  that  of  right  should  be  in  his  hands.  This 
plea  for  the  defence  tacitly  asserts  that  if  the  complainants'  griev- 
ance exist  in  point  of  fact,  in  law  they  have  no  remedy.  Such  a 
position  is  manifestly  unsustainable. 

Touching  the  objection  to  the  bill  urged  by  one  of  the  defend- 
ants, that  it  appears  from  its  statements  that  the  bank  was  insolv- 
ent before  he  became  a  director,  the  answer  is  that  a  creditor  or 
stockholder  has  a  right  to  hold  officers  to  account  for  losses  that 
occurred  by  reason  of  their  culpable  neglects  as  well  after  insolv- 
ency as  before.  The  mere  statement  of  such  losses  is  an  aver- 
ment, on  the  part  of  the  creditor  or  stockholder,  of  a  damage 
done  to  him. 

The  decree  should  be  affirmed.  If  the  allegations  of  the  bill 
are  wholly  true  there  would  seem  to  be  no  doubt  as  to  the  respon- 
sibility of  these  defendants,  for  the  negligence  and  neglects  of 
official  duty  thus  set  forth  are  of  the  grossest  character,  and  with 
respect  to  the  doctrine  of  official  liability  founded  on  negligence, 
this  is  the  only  principle  that  this  court  is  at  present  called  upon 
to  propound. 

Decree  unanimously  affirmed. 


Ephkaim  p.  Emson,  appellant, 

V. 

James  N.  Lawrence,  respondent. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
overruling  exceptions  to  the  following  master's  report. 
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Master's  Report: 

In  pursuance  of  a  decree  made  in  the  above  cause,  bearing 
date  the  5th  day  of  February,  in  the  year  1880,  and  a  supple- 
mental order  dated  the  12th  day  of  January,  1881,  whereby  it 
was  referred  to  the  undersigned,  one  of  the  masters  of  the  said 
court,  to  take  the  account  and  to  ascertain  and  report  what  was 
the  value  of  the  said  lands  so  sold  by  the  defendant  at  the  time 
of  the  sales,  and  the  amount  due  to  the  complainants  for  their 
half  of  the  valjie  of  said  lands  under  the  agreement,  and  what 
other  moneys  are  due  to  the  complainants  under  the  said  agree- 
ment, and  that,  in  taking  the  said  account,  the  master  will  allow 
a  credit  to  the  defendant  for  the  amount  paid  by  him  to  William 
Warwick,  under  the  award  mentioned  in  the  answer  of  the 
defendant  in  this  cause,  I,  James  S.  Aitkin,  master  as  aforesaid, 
do  hereby  report  to  his  honor  the  chancellor  that  I  have  been 
attended  by  F.  Kingman,  Esq.,  solicitor  of  the  complainant,  and 
by  W.  H.  Vredenburgh  and  B.  Gummere,  Esqrs.,  solicitor  and 
counsel  of  the  defendant,  and  in  their  presence  I  have  considered 
the  matters  referred  to  me  by  the  said  decree. 

And  I  do  report  that,  from  the  testimony  oflFered  before  me, 
the  value  of  the  lands  sold  by  the  said  defendant  in  the  said 
decree  referred  to  was  the  sum  of  ^3,500,  and  that  the  one-half 
part  thereof,  to  wit,  $1,750,  was  due  to  the  complainants  under 
the  agreement  referred  to  in  said  decree. 

And  I  do  further  report  that,  under  the  said  agreement,  the 
further  sum  of  $500  became  due  to  the  complainant,  James  N. 
Lawrence,  from  said   defendant,  on  the  25th  day  of  March,  in 

Note. — Upon  the  chancellor's  opinion  in  Lawrence  v.  Emson,  4  Stew.  Eq.  67, 
as  an  agent  having  no  authority  to  refer  matters  to  arbitrators,  see  the  following 
cases:  "If  you  can  honorably  and  fairly  settle  with  R.  for  me,  out  of  court,  do 
60 ;  if  not,  let  the  court  and  jury  settle,"  Scarbm-ough  v.  Reynolds,  12  Ala.  252  ; 
(a  letter  to  plaintiff)  "you  say  that  I  have  sent  my  son  to  settle  with  you,  and 
that  he  knows  nothing  of  the  affairs ;  but  he  can  settle  with  you  as  well  as  I  or 
any  other  man  who  knows  how  to  count,"  Suber  v.  Zimmerman,  21  Ala.  48S  ; 
see  Ooodson  v.  Brooke,  4  Camp.  163 ;  Michigan  Central  R.  R.  Co.  v.  Oougar,  55 
111.  603;  Ingraham  v.  Whitmore,  75  111.  24;  National  Bank  v.  NorUm,  1  Hill 
{N.  Y.)  572,  676.—B.EP. 
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the  year  1872 — the  termination  of  the  suit  of  James  N.  Law- 
rence against  Pliebe  Ann  Lawrence  and  others. 

And  I  do  further  report  that  I  have  stated  au  account  hereto 
annexed,  as  directed  by  the  decree  aforesaid  in  this  cause,  and  I 
find  and  report  that  there  is  due  to  the  complainants  from  the 
said  defendant,  at  this  time,  the  sum  of  $2,249.94. 

And  I  do  hereby  certify  that  tlie  defendant  claimed  that  the 
complainant,  James  N.  Lawrence,  owed  certain  moneys  to  the 
said  defendant  for  loans  made  on  account  of  the  lands  above 
accounted  for,  and  that  he  should  be  allowed  credit  therefor  on 
the  amount  of  said  sales;  which  I  declined  to  consider,  as,  in  the 
view  I  take  of  the  decree  of  reference,  that  matter  was  not  rele- 
vant thereto. 

Exceptions  to  Master^s  Report. 

First  Exception.  For  that  the  said  master  has  reported  as  fol- 
lows :  "  That  from  the  testimony  offered  before  me,  the  value  of 
the  lands  sold  by  the  said  defendant  in  the  said  decree  referred  to, 
was  the  sum  of  $3,500."  And  the  defendant  insists  that  the 
value  of  the  said  lauds  was  not  the  sum  aforesaid,  but  was  a  sum 
not  exceeding  $1,905. 

Second  Exception.  For  that  whereas  the  said  master  reports  as 
follows :  *'  And  I  do  further  report  that,  under  the  said  agree- 
ment, the  further  sum  of  $500  became  due  to  the  said  James  N. 
Lawrence  from  said  defendant,  on  the  25th  day  of  March,  in  the 
year  1872,  the  termination  of  the  suit  of  James  N.  Lawrence 
against  Phebe  Ann  Lawrence  and  others  ;  "  and  which  said  $500 
th-e  said  master  afterwards,  in  his  account  annexed  to  said  report, 
charges  the  defendant  with.  And  the  defendant  insists  that  the 
said  $500  should  not  have  been  so  charged,  and  that  the  same 
had  been  advanced  and  paid  by  this  defendant  to  said  Lawrence 
long  before  the  termination  of  this  suit,  and  that  this  defendant 
should  not  be  charged  therewith  by  said  master  in  said  account, 
but  that,  if  so  charged,  this  defendant  should,  on  the  other  band, 
be  credited  with  the  same  by  said  master. 

Third  Exception.  For  that  whereas  the  said  master  reports  as 
follows :  "And  I  do  further  report  that  I  find  and  report  that 
there  is  due  to  the  complainant  from  said  defendant,  at  this  time. 
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the  sum  of  $2,249.94."  And  the  defendant  insists  that  said 
testimony  before  said  master  showed  there  was,  on  the  date  of 
said  report  of  said  master,  nothing  whatever  due  to  said  com- 
plainants from  the  defendant,  after  crediting  the  defendant  with 
the  sura  of  S952.33,  paid  by  said  defendant  under  the  award 
mentioned  in  the  said  decree. 

Fourth  Exception.  And  for  that  whereas  the  said  master  has 
not  reported  properly  or  in  accordance  with  the  terms  of  the 
said  decree  and  order  of  reference,  or  with  the  principles  of 
equity.  In  which  said  several  matters  and  respects  this  excep- 
tant prays  the  judgment  of  this  court. 

Conclusions  of  Bird,  V.  C. 

A  very  careful  reading  of  the  pleadings  and  proofs  in  this 
case  satisfies  me  that  the  exceptions  are  not  well  taken.  I  think 
the  conclusions  of  the  master  are  strictly  in  accordance  with  the 
opinion  of  the  chancellor  and  the  decree  made  by  him  under 
which  the  master  acted.  Taking  the  testimony  of  Mr.  Emson 
and  Ellis  and  there  is  ground  for  an  allowance  to  him  of  certain 
items ;  but  the  testimony  of  the  several  witnesses  with  respect  to 
his  admissions,  directly  and  indirectly,  when  the  amount  due  on 
the  agreeement  of  October  6th,  1868,  at  the  termination  of  the 
chancery  suit  therein  referred,  was  under  consideration,  is  so 
strong  and  conclusive  as  to  make  it  the  duty  of  the  court  to  sus- 
tain the  master.  I  cannot  conclude  that  if  Mr.  Emson  (a  sharp 
and  sagacious  business  man)  had,  prior  to  1871,  advanced  large 
sums  of  money  above  the  first  $500,  that  he  never  would  have 
allowed  other  persons  interested  therein  to  have  derived  impres- 
sions from  him  that  $500  was  still  due,  and  was  to  be  paid  at  a 
certain  time  in  the  then  future. 

I  will  advise  a  decree  that  the  exceptions  be  overruled,  with 
costs. 

The  opinion  of  the  court  was  delivered  by 

Beasley,  C.  J. 

Judging  from  the  briefs  of  counsel,  this  appeal  appears  to  have 
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been  grounded  on  the  act  of  the  master  in  refusing  to  put  in  his 
account  certain  payments  and  advances  which,  it  was  insisted, 
had  been  made  by  the  defendant  to  the  plaintiff.  The  master 
seems  to  have  considered  that  such  matters  were  not  within  the 
scope  of  the  authority  conferred  upon  him  by  the  order  of  refer- 
ence. 

But  upon  looking  into  this  action  of  the  vice-chancellor  on  the 
exceptions  taken  to  this  action  of  the  master,  it  is  clear  that 
Buch  overruled  matters  were  taken  into  consideration  and  were 
passed  upon  by  him.  The  case,  in  point  of  fact,  was  decided 
broadly  upon  its  merits,  and  as  no  reason  appears  why  the  conclu- 
sion thus  reached  is  not  correct,  the  decree  should  be^affirmed. 

Decree  unanimously  affirmed. 


Wilkinson's  Executors,  appellants, 

V. 

The  Trustees  of  the  Methodist  Episcopal  CnuRce  op 

Camden  et  al.,  respondents. 

1.  When  there  is  a  testamentary  charge  upon  land  by  a  codicil,  the  derisee 
of  such  land,  under  the  will,  may  dispute  the  validity  of  the  &  ''icil,  after  pro- 
bate, in  a  collateral  suit. 

2.  It  is  not  error  for  the  chancellor  to  refuse  a  devisee  an  issue  at  law  to  try 
the  validity  of  a  testamentary  instrument,  if  the  application  is  not  made  before 
final  hearing. 

3.  The  case  was  properly  disposed  of  on  the  merits. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Trustees  &c.  v.  Wilkinson,  9  Stew.  Eq.  l^J., 

Mr.  J.  J.  Crandall,  for  appellants. 

Mr.  Job.  E.  Hays,  for  respondents. 
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The  object  of  these  proceedings  was  to  obtain  an-  authoritative 
construction  of  a  codicil  to  the  will  of  Mary  A.  Folwell,  de- 
ceased, and  to  procure  the  execution  of  its  trusts.  Tiiis  testatrix 
had  devised  to  her  husband,  in  fee,  five  certain  houses  in  Camden, 
and  by  the  codicil  in  question  she  bequeathed  to  eacli  of  the  two 
churches,  the  respondents,  the  sum  of  $5,000,  "  to  be  secured," 
in  the  testameutary  language,  "  as  by  bond  and  mortgage  upon 
the "  said  houses  &c.  The  appellants  are  the  executors  of  the 
son  of  the  devisee  above  mentioned,  and  they  call  in  question  the 
validity  of  this  charge  on  these  lauds  on  the  grounds  that  the 
codicil  was  not  executed  in  conformity  with  the  regulations  of 
the  statute,  and  that  the  testatrix  was  wanting  in  mental  capacity, 
and  that  the  instrument  was  the  creature  of  undue  influence  and 
fraud. 

It  appears  from  the  proofs  that  this  codicil  was  admitted  to 
probate  by  the  surrogate  of  the  proper  county,  and  the  counsel 
of  the  respondents  insist  that  such  an  adjudication  is  conclusive 
in  this  collateral  proceeding.  But  I  think  this  position  is  not 
tenable.  The  title  to  real  estate  is  in  no  wise  concluded  by  the 
authentication  of  the  will  to  the  satisfaction  of  the  surrogate  or 
of  the  orphans  court.  The  right  to  the  lands  of  the  testator 
cannot  be  definitely  established  by  such  a  mode  of  adjudication. 
Such  judgments,  regarded  as  finalities,  relate  to  the  personalty 
alone.  This  is  the  rule  of  law  on  this  subject  that  has  imme- 
morially  prevailed  in  this  state,  it  having  come  to  us  by  descent 
from  our  English  ancestors.  The  ground  of  the  practice  seems 
to  have  been  that  extravagant  overestimate  of  the  importance  of 
an  estate  in  lauds,  which  everywhere  presents  itself  in  the  system 
of  the  common  law,  a  superstition  that  led  to  the  notion  that 
such  an  interest  was  entitled  to  all  the  protection  which  results 
from  a  trial  by  the  country.  The  position,  therefore,  of  the 
counsel  of  the  appellant  is  well  founded,  that  his  client  had  the 
right  to  have  the  factum  of  the  will  opened  to  contest  in  this 
proceeding. 
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Nevertheless,  I  think  the  decree  appealed  from  must  be 
affirmed,  inasmuch  as,  upon  the  merits,  the  case  is  plainly  with 
the  respondents.  The  facts  of  the  case  are  fully  discussed  in  the 
opinion  of  the  chancellor,  and  I  agree  with  the  view  which  he 
entertained  with  respect  to  them.  He  rightly  concludes  that  the 
appellant  altogether  failed  in  his  effort  to  overthrow  the  codicil 
in  question. 

Nor  was  there  any  error  in  the  refusal  of  the  chancellor  to 
grant  an  issue  to  try  the  validity  of  that  instrument.  As  the 
application  was  in  behalf  of  a  devisee,  and  not  of  an  heir,  the 
matter  was  addressed  to  the  discretion  of  the  court,  and  inas- 
much as  such  application  was  not  made  until  the  whole  of  the 
testimony  had  been  taken,  and  the  case  was  put  on  final  hearing, 
and  the  right  was  clear  upon  the  merits,  it  was  eminently  proper 
to  deny  the  motion.  All  the  facts  are  now  before  this  court,  and 
it  ia  plain  that  the  respondent  is  entitled  to  a  judgment  in  his 
favor. 

The  decree  should  be  affirmed. 

Decree  unanimously  affi,r'med. 


Charles  E.  Pratt,  administrator  of  Eliza  B.  Cory,  de- 
ceased, appellant, 

V. 

Thomas  Douglas,   surviving  executor   of   Lewis   Cory,  de- 
ceased, respondent. 

1.  Primarily,  the  courts  of  a  foreign  country  in  which  personal  property  of 
a  testator  may  be  found,  have  jurisdiction  only  to  grant  letters  of  probate,  and 
of  actions  for  the  recovery  of  the  property  amdliary  to  its  administralion  in 
the  courts  of  the  testator's  domicile,  and  cannot  entertain  an  administration 
suit  founded  on  questions  relating  to  the  construction  of  the  will  or  the  admin- 
istration of  th-e  estate;  but  the  parties  who  might  insist  upon  the  jurisdiction 
of  the  courts  of  the  domicile  over  the  subject  may,  by  their  conduct,  give  the 
foreign  court  jurisdiction  to  construe  the  will,  and  even  to  make  administra- 
tion upon  property  of  the  testator. 
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2.  A  bill  filed  by  an  executor  of  a  testator  whose  domicile  was  in  another 
state,  against  tlie  administrator  of  a  co-executor  for  an  account  of  the  latter's 
administration  of  the  testator's  estate — letters  of  administration  on  the  estate 
of  the  deceased  executor  having  been  taken  out  in  this  state — will  give  the 
court  of  ciiancery  jurisdiction  to  become  a  court  for  the  construction  of  the 
will,  and  to  take  an  account  of  the  whole  estate  of  the  testator  which  came  to 
the  possession  of  the  deceased  executor,  both  in  respect  to  the  latter's  rights 
therein  and  his  disbursements  connected  therewith,  although  a  considerable 
part  of  the  testator's  property  was  located  in  the  place  of  the  testator's  domi- 
cile. 

3.  The  court,  in  exercising  jurisdiction  in  such  a  cane,  will  be  governed  by 
the  law  of  the  testator's  domicile  so  far  as  concerns  the  testator's  personal 
estate  and  the  proceeds  of  his  lands  situated  there,  sold  and  converted  into 
money  by  the  deceased  executor ;  but  the  rights  of  the  parties  in  the  testator's 
lauds  situated  in  this  state  will  be  decided  by  the  law  of  this  state. 

4.  The  incidents  of  real  estate,  its  disposition  and  alienation,  the  right  of 
succession,  and  all  questions  as  to  burdens  and  liabilities  imposed  upon  it, 
depend  solely  upon  the  lex  rei  silce.  The  law  of  the  country  where  the  testator 
may  be  domiciled  at  his  deatii  cannot  impose  burdens  or  liabilities  upon  or 
provide  for  the  disposition  of  lands  in  a  manner  not  recognized  by  the  law  of 
the  country  where  the  estate  is  situated. 

5.  A  testator  domiciled  in  California  died  possessed  of  considerable  personal 
estate  and  seized  of  lauds  in  California  and  also  in  New  Jersey.  The  law  of 
California  recognizes  two  kinds  of  property  as  between  husband  and  wife — 
separate  property  and  community  property.  On  the  husband's  death,  the  com- 
munity property  is  subject  to  the  payment  of  debts  and  expenses  of  administra- 
tion, and  the  widow  is  entitled  to  the  one-half  part  of  the  residue  thereof; 
the  other  half  the  husband  may  dispose  of  by  his  will.  In  an  adnunistration  suit 
— Held,  that  the  community  law  was  applicable  to  the  testator's  personal 
estate  and  to  the  proceeds  of  the  sale  of  his  lands  situated  in  California,  but 
that  it  was  not  applicable  to  lands  situate  in  this  state,  or  the  proceeds  of  the 
sale  thereof. 

6.  In  California,  the  wife's  interest  in  community  property  is  substituted  in 
the  place  of  dower  at  common  law ;  and  in  cases  of  wills  made  by  husbands, 
purporting  to  dispose  of  the  community  property,  the  general  doctrine  of  the 
law  concerning  election  between  a  testamentary  disposition  and  the  widow's 
legal  right  of  dower  applies  with  respect  to  the  force  and  effect  of  the  widow's 
election  to  take  under  her  husband's  will  upon  her  right  in  the  community 
property. 

7.  To  make  a  case  for  an  election  by  the  widow  between  her  right  of  dower 
and  a  testamentary  disposition,  her  claim  of  dower  must  be  inconsistent  with 
and  repugnant  to  some  of  the  dispositions  of  the  will,  and  must  disturb  or 
disappoint  the  will. 

8.  Where  a  testator  has  only  a  partial  interest  in  property  he  disposes  of  by 
his  will,  courts  will  incline  as  far  as  possible  in  favor  of  a  construction  which 
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■will  apply  the  language  of  the  will  only  to  the  interest  or  estate  which  the 
testator  is  able  in  his  own  right  to  dispose  of;  and  it  requires  an  unequivocal 
expression  or  indication  of  an  intent  to  dispose  of  the  entire  property  to  raise 
a  necessity  for  an  election. 

9.  Upon  a  gift  in  general  words  of  description,  such  as  "  all  my  lands,"  or 
"  all  my  estate,"  an  obligation  to  elect  will  not  arise  ;  for  the  testator's  language 
can  have  full  effect  when  applied  only  to  his  share  or  interest,  and  he  is  pre- 
sumed to  have  intended  to  give  only  the  property  he  had  power  to  dispose  of. 
On  a  gift  of  specific  property,  a  case  for  an  election  by  the  co-owner  of  the 
property  so  given,  who  is  himself  a  beneficiary  under  the  will,  will  arise  only 
where  the  testator's  gift  of  it  to  another  is  so  expressed  by  words  of  descrip- 
tion as  to  import  an  intent  to  give  to  the  latter  the  whole  of  the  common 
property  in  its  entirety. 

10.  Testator,  by  his  will,  appointed  his  wife  executrix,  and  A  B,  C  D  and  E  F 
executors.  He  gave,  devised  and  bequeathed  all  his  real  and  personal  estate 
to  his  wife,  "  for  her  sole  use  and  benefit,  for  and  during  the  period  of  her 
natural  life,  to  be  under  her  control  and  used  by  her  as  she  may  see  fit  to  use 
the  same."  He  directed  that  his  wife  should  act  and  have  the  sole  custody 
and  charge  of  his  estate  during  her  lifetime,  and  that  his  executors  should 
take  charge  thereof  after  the  death  of  his  wife.  He  provided  that  in  ca^e  his 
wife  "should  find  it  necessary  or  see  fit  to  dispose  of  any  part  or  all  of  the 
Bame,  I  do  hereby  authorize,  empower  and  direct  my  said  wife  as  my  executrix 
to  sell,  deed  and  dispose  of  the  same  *  *  *  *  as  she  may  deem  proper, 
and  to  make  good  and  sufiicient  deed  or  deeds  for  any  part  or  the  whole  of  my 
estate  so  sold  or  conveyed."  He  ordered  that  his  executors,  after  his  wife's 
death,  should  sell  the  whole  of  his  estate,  real  and  personal,  remaining  at  the 
decease  of  his  wife,  or  so  much  of  it  as  was  in  California,  and  dispose  of  the 
proceeds  in  paying  certain  legacies.  The  testator,  at  the  time  of  making  his 
will,  owned  four  shares  of  the  stock  of  the  Eahway  Bank,  and  sixty-three 
shares  of  the  stock  of  the  New  Jersey  Railroad  and  Transportation  Company, 
which  were  increased  by  stock  dividends  to  seventy-nine  shares  at  his  death. 
These  stocks  he  described  in  his  will  as  "  four  shares  of  Rahway  Bank,  and 
about  sixty  shares  of  New  Jersey  Railroad  and  Transportation  Company,"  "all 
of  which,"  he  added,  "  I  wish  my  executors  to  take  charge  of  and  faithfully 
carry  out  my  last  will  and  testament."  The  will  also  contained  a  residuary 
gift  of  the  balance  of  his  estate.  The  widow  proved  the  will  and  converted  and 
disposed  of  all  the  testator's  personal  estate,  and  sold  and  conveyed  all  his  lands 
in  California  and  some  of  his  lands  in  New  Jersey.  In  an  action  for  an 
account  of  her  administration — Held, 

(1)  That  the  testator,  by  his  will,  gave  his  widow  only  a  life  estate  in  his 
estate,  real  and  personal,  and  that  the  power  of  sale  given  to  her  as  executrix 
did  not  enlarge  her  estate  or  enable  her  to  dispose  of  the  testator's  propeity 
and  take  the  proceeds  to  her  own  use  absolutely. 

(2)  That  with  respect  to  so  much  of  the  testator's  lands  in  California,  and 
his  personal  estate  in,  or  invested  in  California,  as  was  community  property, 
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the  widow  took  the  one-half  part  of  the  residue  thereof  remaining,  after  pay- 
ment of  debts  and  expenses,  absolutely,  and  that  as  to  such  property  the  widow 
was  not  put  to  an  election  by  reason  of  any  of  the  provisions  of  her  husband's 
will. 

.(3)  That  the  widow  did  not  lose  her  right  in  that  part  of  the  community 
property  either  by  estoppel  or  election  by  the  fact  that  she  sold  and  conveyed 
the  same  without  any  claim  of  her  community  right,  and  made  no  inventory 
or  account  of  the  testator's  estate — it  appearing  that  she  acted  in  good  faith, 
upon  advice  that  under  the  power  of  sale  in  the  will  she  was  entitled  to  the 
whole  proceeds  of  the  sales  for  her  own  use  absolutely, 

(4)  That  the  community  law  of  California  did  not  aply  to  the  testator's  lands 
in  New  Jersey,  and  that  in  that  part  of  his  estate  the  widow  had  no  estate 
except  the  life  estate  given  by  the  will  or  her  common  law  right  of  dower. 

(5)  That  the  testator,  by  his  will,  disposed  of  his  stocks  in  the  Kahway 
Bank  and  the  New  Jersey  Railroad  and  Transportation  Company  specifically 
and  in  language  importing  his  intention  to  give  the  whole  in  its  entirety,  and 
that  the  widow  was  put  to  an  election  between  the  testamentary  gifts  to  her 
and  her  community  interest  therein. 

11.  A  tenant  for  life  is  obliged  to  pay  the  ordinary  annual  taxes,  but  assess- 
ments laid  upon  the  property  by  the  municipal  authorities  for  permanent 
improvements  are  to  be  apportioned  equitably  between  the  life  tenant  and  the 
interests  in  remainder. 

12.  A  tenant  for  life  cannot  lay  out  money  in  buildings  or  improvements 
and  charge  tlie  outlay  to  the  inheritance. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Cory  v.  Cory,  10  Stew.  Eq.  198, 

Lewis  Cory  died  January  2d,  1863.  He  was  married  to 
Eliza,  daughter  of  George  Brown,  in  1831.  He  resided  in 
Rahway,  in  this  state,  until  1849,  when  he  removed  to  Califor- 
nia and  resided  there  until  his  death.  By  his  will,  which  bears 
<late  May  2d,  1855,  and  was  executed  in  the  presence  of  three 
witnesses,  he  devised  and  bequeathed  as  follows : 

"  I  give,  devise  and  bequeath  all  my  real  and  personal  estate  whatsoever 
and  wheresoever  unto  my  beloved  wife,  Eliza  Cory,  for  her  sole  use  and 
benefit,  for  and  during  the  period  of  her  natural  life,  to  be  under  her  control 
and  used  by  her  as  she  may  see  fit  to  use  the  same,  and  in  case  she  should  find 
it  necessary  or  see  fit  to  dispose  of  any  part  or  all  of  the  same,  I  do  hereby 
authorize,  empower  and  direct  my  said  wife  as  ray  executrix  hereinafter 
named,  to  sell,  deed  and  dispose  of  the  same,  or  any  part  thereof,  from  time  to 
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time,  as  she  may  deem  proper,  and  to  make  good  and  sufficient  deed  or  deeds 
for  any  part  or  the  whole  of  my  estate  so  sold  or  conveyed. 

"  After  the  death  of  my  said  wife  it  is  my  will  and  I  do  order  my  executors 
hereinafter  named  to  sell  the  whole  of  my  estate,  real  and  personal,  remaining 
at  the  decease  of  my  wife,  or  so  much  of  it  as  is  in  California,  and  dispose  of 
the  proceeds  as  follows,  to  wit :  [Giving  legacies  of  several  sums  to  several 
persons,  and  a  salt  meadow  lot  to  William  F.  Brown.] 

"  The  balance  of  ray  estate,  after  paying  the  above  legacies,  I  give  and 
bequeath  unto  my  brothers,  Henry  A,  Cory,  Uzal  Cory,  and  my  brother-in- 
law,  Wm.  F.  Brown,  to  be  divided  between  them,  share  and  share  alike. 

"  Lastly.  I  do  hereby  nominate  and  appoint  my  wife,  Eliza  Cory,  executrix-, 
and  my  friend,  Thomas  Douglass,  of  the  city  of  San  Jos^,  California,  and  my 
brother,  Henry  A.  Cory,  who  lives  at  Plainfield,  state  of  New  Jersey,  and  my 
brother-in-law,  William  F.  Brown,  of  Eahway,  New  Jersey.  I  further 
request  that  neither  of  the  above  executors  shall  be  required  to  give  bonds,  as 
I  have  full  confidence  in  their  honesty  and  ability  to  carry  out  my  last  will 
and  testament,  and  to  act  in  manner  following,  that  is  to  say :  my  wife,  Eliza 
Cory,  to  act  and  to  have  the  sole  custody  and  charge  of  my  estate,  without 
giving  bonds  to  any  person  or  court  during  her  lifetime,  and  my  executors  to 
take  the  charge  thereof  after  the  death  of  my  wife.  The  lot  of  salt  meadow,, 
above  named,  is  the  same  I  hold  by  deed  from  William  F.  Brown  and  John 
J.  Brown,  some  time  in  1848,  lying  in  Woodbridge  township,  Middlesex 
county,  New  Jersey,  where  I  now  own  one  house  and  lot  in  the  town  of 
Rah  way,  situate  on  the  corner  of  Main  and  Cherry  streets,  one  lot  on  Fultoa 
street,  and  several  other  lots  on  Milton  avenue.  Also  four  shares  of  the  stock 
of  Rahway  Bank,  and  about  sixty  shares  of  New  Jersey  Railroad  and  Trans- 
portation Company,  all  of  which  I  wish  my  executors  to  take  charge  of  and 
faithfully  carry  out  my  last  will  and  testament." 

After  the  testator's  death,  the  will  was  admitted  to  probate  in 
Santa  Clara  county,  California,  on  the  petition  of  Mrs.  Cory  and 
Mr.  Douglas,  in  February,  1863,  and  letters  testamentary,  bear- 
ing date  March  7th,  1863,  were  issued  thereon  to  them. 

At  the  time  of  his  death,  the  testator  was  seized  of  lands  in 
California  and  in  this  state,  and  possessed  of  considerable  per- 
sonal estate.  With  the  exception  of  seventy-nine  shares  of  the 
capital  stock  of  the  New  Jersey  Railroad  and  Transportation 
Company,  and  four  shares  of  the  stock  of  the  Rahway  Bank, 
the  testator's  whole  personal  estate  was  invested  in  California. 

Mrs.  Cory,  in  May,  1864,  left  California  with  the  intention 
of  residing  in  the  east,  and  died  at  the  house  of  David  B.  Dun- 
ham, in  Rahway,  on  the  24th  of  November,  1880. 
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Mrs.  Cory  look  exclusive  possession  and  management  of  the 
testator's  estate,  and  during  lier  lifetime  sold  all  the  testator's 
lands  in  California,  and  converted  his  personal  estate  invested 
there  into  cash  and  securities  in  her  individual  name.  She  also 
sold  portions  of  the  lands  of  the  testator  in  this  state,  and  caused 
the  bank  and  railroad  stocks,  with  the  increase  thereof  from 
stock  dividends,  to  be  transferred  to  her  in  her  individual  name. 

No  account  or  inventory  of  the  testator's  estate  was  ever  made 
or  filed. 

Mrs.  Cory  died  intestate.  At  the  time  of  her  death  she  had 
in  her  possession,  in  a  tin  box,  securities,  choses  in  action  and 
evidences  of  debt  of  various  kinds,  amounting  in  all  to  about 
$80,000.  On  the  3d  of  December,  1880,  letters  of  administra- 
tion on  her  estate  were  granted  by  the  surrogate  of  the  county 
of  Union,  in  this  state,  to  Charles  E.  Pratt.  The  other  execu- 
tors named  in  the  will  of  Lewis  Cory  died  before  Mrs.  Cory, 
leaving  Thomas  Douglas  tlie  sole  surviving  executor.  On  the 
21st  of  February,  1881,  Lewis  Cory's  will  was  admitted  to 
probate  in  this  state  by  the  surrogate  of  the  county  of  Union, 
and  letters  testamentary  were  issued  thereon  to  Mr.  Douglas. 

Dunham,  at  whose  house  Mrs.  Cory  died,  and  into  whose 
possession  the  tin  box  and  its  contents  came,  filed  in  the  court  of 
chancery  a  bill  of  interpleader,  to  which  Pratt,  as  administrator 
of  Mrs.  Cory,  and  Douglas,  as  executor  of  Lewis  Cory,  were 
made  parlies.  An  order  of  interpleader  having  been  made, 
Douglas,  as  executor,  filed  his  bill  of  complaint  against  Pratt, 
administrator,  as  defendant.  The  bill  and  answer,  in  substance, 
put  in  issue  the  accounting  of  the  administration  by  Mrs.  Cory 
of  her  husband's  estate,  and  the  right  of  Douglas,  his  surviving 
executor,  to  indemnity  therefor  out  of  the  assets  of  her  estate. 
From  a  decree  on  final  hearing  on  bill,  answer  and  depositions, 
both  parties  appealed. 

Mr.  Cortlandt  Parker,  for  Charles  E.  Pratt,  administrator  of 
Eliza  B.  Cory,  deceased. 

The  decree  is — 1.  That  Mrs.  Cory  originally  claimed  title  to 
and  took  possession  of  all  the  funds,  property  and  moneys  which 
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were  invested  in  the  securities  mentioned  in  an  order  of  May 
28th,  1881,  standing  in  her  name  at  her  death,  by  virtue  of  the 
will  of  her  husband.  2.  That,  by  the  true  construction  of  his 
will,  Mrs.  Cory  was  entitled  to  the  use  and  enjoyment,  of  her 
own  right,  and  as  her  absolute  property,  of  the  interest  realized 
by  her  from  said  moneys  and  properties  of  Lewis  Cory,  and  the 
accumulations  arising  from  the  interest  thereof,  and  that  so  much 
of  the  said  securities  remaining  at  her  death  as  consisted  of  inter- 
est received  by  her  on  the  estate,  and  the  accumulations  thereof, 
belonged  to  her,  and  should  be  retained  by  her  administrator. 
3.  That  as  to  the  principal  of  her  husband's  estate,  however 
arising,  she  had  only  an  estate  for  life,  and  held  it  in  trust  for  his 
surviving  executor.  4.  That  the  amount  of  principal  so  held 
was  $52,000,  and  that  the  complainant,  Lewis  Cory's  surviving 
executor,  was  entitled  to  recover  that  sum,  with  interest  from  her 
death.  5.  That  the  executor  was  entitled  to  select  and  take  such 
of  the  securities  held  by  Mrs.  Cory's  administrator  as  should 
amount  to  the  aforesaid  sum  ;  and  the  administrator  was  directed 
to  make  assignment  of  them  accordingly  ;  but — 6.  He  might,  at 
his  option,  satisfy  the  decree  by  payment  of  said  $52,000,  with 
interest;  and — 7.  Costs. 

The  administrator  appeals  from  the  clauses  of  said  decree  num- 
bered 1,  3,  4,  5,  6  and  7 ;  and  the  executor  files  his  cross-appeal 
from  the  clause  No.  2,  by  which  interest  and  accumulations  are 
awarded  to  the  administrator. 

I.  Under  and  by  virtue  of  the  last  will  and  testament  of  Lewis 
Cory,  deceased,  the  said  Eliza  B.  Cory,  his  widow,  became  pos- 
sessed of  an  absolute  estate  in  all  personalty  by  said  Lewis  Cory 
bequeathed  and  devised,  and  to  him  belonging  at  the  time  of  his 
death,  and  therefore  the  complainant,  his  surviving  executor,  has 
no  right  to  awy  part  of  it.  Courier  v.  Howell,  6  Stew.  Eq.  80 ; 
Barford  v.  Street,  16  Ves.  135 ;  Irwin  v.  Farrer,  19  Ves.  86 ; 
Amxin  v.  Van  Dor  en,  1  llcCart.  14-0;  Downey  v.  Borden,  6 
Vr.  74,,  7  Vr.  4.6I. 

But  the  statute  of  California  has  settled  this  matter.  The 
Civil  Code  of  California  ^  6,376  §  1,376,  re-enacting  former  laws, 
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reads  thus — "The  validity  and  interpretation  of  wills  wherever 
made,  are  governed,  when  relating  to  property  within  the  state, 
by  the  law  of  the  state."  This  being  so,  we  find  this  further 
provision  {Civil  Code  of  California  t  ^j^T'P  §  679):  "The 
ownership  of  property  is  absolute,  when  a  single  person  has  the 
absolute  dominion  over  it,  and  may  use  it,  or  dispose  of  it  accord- 
ing to  his  pleasure,  subject  only  to  general  laws."  This  enact- 
ment is  evidently  in  accordance,  like  many  of  the  California 
statutes,  with  N.  Y.  Rev.  Stat,  part  2  ch.  1  art.  III.  §  105: 
"  Every  power  of  disposition  shall  be  deemed  absolute,  by  means 
of  which  the  grantee  is  enabled  in  his  lifetime  to  dispose  of  the 
entire  fee  for  his  own  benefit." 

Now,  what  can  be  clearer  than  the  absolute  power  conferred 
by  the  language  of  this  will?     Review  the  words  : 

"  For  her  sole  use  and  benefit  during  her  natural  life  ;  to  be  under  her  con- 
irol,  and  used  by  lier  as  she  may  see  fit  to  use  the  same,  and  in  case  she  should 
find  it  necessary  or  see  fit  to  dispose  of  all  or  any  part  of  the  same,  I  do  hereby 
authorize,  empower  and  direct  my  said  wife  as  my  executrix,  to  sell,  deed  and 
dispose  of  the  same  or  any  part  thereof,  from  time  to  time  as  she  may  deem 
proper.  *  *  *  After  the  death  of  my  wife  I  do  order  my  executors  to  sell 
I  lie  whole  of  my  estate,  read  and  personal,  remaining  at  the  death  of  mj  wife,  or 
eo  much  of  it  as  is  in  California  &c.  &c." 

Words  could  not  give  more  unlimited  power  of  disposal.  The 
force  and  extent  of  the  power  of  "  disposal "  is  shown  in  Chan- 
cellor Green's  opinion  as  to  the  word  "  unexpended."  The  fol- 
lowing cases  illustrate  the  force  of  the  words  "see  fit,"  or  their 
equivalent,  "think  proper:"  Hixon  v.  Oliver,  13  Ves.  108 ;  a 
gift  of  a  sum  to  a  wife,  "to  be  disposed  of  as  she  thinks  proper," 
vests  the  whole  interest,  Marhelyne  v.  Markelyne,  Amb.  50 ;  a 
legacy  to  a  brother,  of  $300,  to  be  disposed  of  by  him  by  his 
will,  as  he  shall  see  fit,  the  whole  interest  vests  in  the  legatee, 
Pawe  V.  Archbishop  of  Canterbury ,  1^  Ves.  370  ;  a  bequest  to  a 
legatee,  "  for  such  purposes  as  he  shall  think  fit,  is  a  gift  to  him- 
self," per  Lord  Eldon.  Sir  William  Grant  decided  that  the 
words,  "  to  dispose  thereof  as  she  shall  bequeath  by  will  and 
think  proper,"  gave  a  general  power.  It  was  not  a  power  con- 
fined to  a  will,  but  the  words  "think  proper"  gave  an  absolute 
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power  of  disposition.  And  Kendall  v.  Kendall,  9  Stew.  Eq.  91, 
illustrates  this  same  matter.  The  words  there  were  "  may  see 
fit." 

II.  If  the  proposition  argued  for  is  not  true,  yet  the  power  of 
disposition  and  use  given  to  the  wife  by  the  will,  authorized  her 
to  make  full  use,  for  her  own  benefit,  and  at  her  own  will  and 
pleasure,  of  every  part  of  the  principal  or  corpus  of  said  property, 
and  that  no  person  has  any  right  in  any  part  of  said  estate  of 
which  she  made  disposition  or  change.  I  join  with  this  proposi- 
tion. 

III.  That  there  appearing  in  her  hands  or  possession,  at  the 
time  of  her  death,  no  personalty  whatever,  standing  in  her  name 
as  executrix  of  her  husband,  or  which  otherwise  appeared  even 
to  have  been  his,  the  power  of  disj)osition  given  by  said  will  has 
manifestly  been  exercised,  even  if  there  has  been  a  conversion 
of  such  personalty  into  different  form,  and  all  claim  by  any  other 
person  than  her  legal  representative  or  next  of  kin  is  by  law  ex- 
cluded. Substantially,  these  propositions  assert  that  the  collec- 
tion of  securities  by  Mrs.  Cory,  and  the  re-investment  of  their 
proceeds  in  her  own  name  and  for  her  own  use,  is  within  the 
power  conferred  by  this  will.  Pennock  v.  Pennoch,  L.  R.  [13 
Eq.  Cas.)  144-}'  Stringer^s  Case,  L.  R.  {6  Ch.  Div.)  16 ;  Barford 
V.  Street,  16  Ves.  136 ;  Marler  v.  Tornmas,  L.  R.  {17  Eq.  Cas.) 
8 ;  Irwin  v.  Farrer,  19  Ves.  86 ;  Tomlinson  v.  Dighton,  1  P. 
Wms.  llf.9 ;  Holloway  v.  Clarkson,  2  Hare  521. 

IV.  In  no  court  can  any  claim  be  made  against  the  adminis- 
tration of  Mrs.  Cory,  or  against  any  of  the  securities  found  after 
her  death,  and  purporting  to  belong  to  her,  except  such  securi- 
ties shall  be  identified,  clearly  and  with  precision,  as  having  once 
belonged  to  Lewis  Cory,  and  having  been  simply  converted  in 
form.  The  bui-den  of  proof  lies  upon  the  complainant.  No 
amount  of  probable  evidence  will  sufiice. 

1.  No  profits,  dividends,  rents  or  income  whatsoever  derived 
from  the  estate  of  Lewis  Cory,  can  be  claimed  by  his  executor  ; 
all  these  are  representative  results  of  her  life  estate. 
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She  had  the  use  of  all  the  property  of  her  husband,  real  or 
personal,  during  her  life. 

2.  No  increment  of  the  estate  derived  from  any  disposition  or 
use  of  it  by  her  can  be  claimed  by  the  complainant,  such  as 
premium  upon  gold,  or  in  the  change,  if  any,  of  stocks,  stock 
dividends,  scrip  dividends  or  any  other  mode  or  form  of  increase. 

3.  The  law  of  California  must  govern,  because  it  is  the  lex 
domicilii,  and  as  to  real  estate,  lex  rei  sitce. 

The  statutes  applying  are  as  follows — they  are  re-enactments 
of  former  law:  Oivil  Code  of  California  ^  5,162  ch.  8  p. 
162;  t  6,164,  §  164,;  t  5,171  §  172;  t  6,402  §  1,402. 

Under  the  California  statute,  all  property  acquired  after  mar- 
riage, by  either  husband  or  wife,  except  such  as  is  acquired  by 
gift,  bequest,  devise  or  descent,  is  common  property.  Meyer  v. 
Kinser,  12  Cal.  247 ;  Beard  v.  Knox,  S  Cal.  252 ;  Burton  v. 
Lies,  21  Cal.  87;  Estate  of  Silvey,  4£  Cal  210;  King  v.  La- 
grange, 60  Cal  333;  Estate  of  Frey,  52  Cal  661. 

The  rights  of  the  wife  in  community  property  are  further 
illustrated  by  the  following  cases,  among  others :  Morrison  v. 
Bowman,  29  Cal  337 ;  Beard  v.  Knox,  5  Cal  262 ;  Payne  v. 
Payne,  18  Cal  291 ;  Jewell  v.  Jewell,  28  Cal  232. 

The  homestead  does  not  constitute  any  part  of  the  common 
property.  See  Civil  Code  §  1,474  >  Estate  of  Tompkins,  12  Cal 
114;  Sm.ith  v.  Smith,  12  Cal  216 ;  Meyer  v.  Kenzies,  12  Cal 
247 ;  Burtcm  v.  Lies,  21  Cal  87;  Riley  v.  Pepl,  23  Cal  70; 
Fuller  V.  Ferguson,  26  Cal  546. 

A  tenant  for  life  of  real  or  personal  estate  is  bound  to  account 
for  the  principal  only.  Miller  v.  Delamater,  12  Wend.  4^8 ; 
Lord  Douglass  v.  Chambers,  2  Ves.  501;  Fearne  v.  Young,  3 
Ves.  549,  552,  553;  2  Ball  183,  192. 

Extra  dividends  or  bonuses  on  shares  belong  to  the  tenant  for 
life,  and  not  to  the  remainderman.  Simpson  v.  Moore,  30  Barb. 
637. 

To  recapitulate : 

1.  The  personalty  left  represents  only  what  Mrs.  Cory  earned 
and  laid  up  out  of  her  own  revenues. 

2.  If  it  did   not,  it  was  nevertheless  hers  by  law,  under   the 
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right  given  her  to  use  and  dispose  of  all,  both  principal  and  in- 
terest, as  she  saw  fit  and  thought  proper. 

3.  No  actual  injustice  is  done  to  the  legatees  in  her  husband's 
will. 

4.  Because  of  the  above,  and  because  the  complainant  has 
been  entirely  unable  to  identify  any  property  now  left  as  having 
been  the  principal  left  by  her  husband,  his  suit  has  failed,  and 
his  bill  should  be  dismissed. 

Mr,  Thomas  N.  MoCarter,  for  Thomas  Douglas,  executor  of 
Lewis  Cory,  deceased. 

I.  The  first  and  most  important  question  arising  out  of  these 
pleadings  is  as  to  the  nature  and  extent  of  the  right  which  Mrs, 
Cory  took  to  her  husband's  property  under  his  will.  The  com- 
plainant contends  that  she  only  was  entitled  to  an  estate  for  life, 
while,  on  behalf  of  her  administrator,  it  is  contended  that  her 
estate  was  absolute. 

This  is  no  longer  an  open  question  in  New  Jersey,  where  it 
has  been  repeatedly  decided  that,  under  such  a  will,  the  first 
taker  has  only  a  life  estate.  Downey  v.  JBorden,  7  Vr.  4-^0 ;  S. 
a,  6  Vr.  7^. 

The  rule  laid  down  in  these  cases  is  cited  approvingly  by  Mr. 
Justice  Carpenter,  in  Armstrong  v.  Kent,  1  Zab.  5S2.  Also,  in 
the  same  case,  in  the  court  of  errors,  in  2  Hal.  Ch.  637 ;  see, 
also,  3Iason  v.  Trustees,  12  C.  E.  Gr.  51 ;  Gulick  v.  Gnlick,  10 
Id.  SH,  330;  m  Id.  JfJdS ;   GarthwaUe  v.  Lewis,  10  Id.  352. 

The  same  rule  is  laid  down  in  the  following  cases :  Jackson 
V.  Bobbins,  16  Johns.  537;  Ferry  v.  Wiggins,  J^7  N.  Y.  572; 
Flanagan  v.  Flanagan,  8  Abb.  N.  C.  4-^3 ;  especially.  Hall  v. 
Otis,  71  Me.  326 ;  S.  C,  11  Rep.  397 ;  Stuart  v.  Walker,  72  Id. 
14s ;  8.  a,  11  Rep.  533;  Bnrleigh  v.  Clough,  52  N.  H.  267 ; 
Harris  v.  Knapp,  21  Pick.  4^2 ;  Reinders  v.  Keppleman,  68 
Mo.  428;  8.  a,  30  Am.  B.  802;  Brant  v.  Virginia  Coal  Co., 
3  Otto  326 ;  Giles  v.  Little,  I4  Otto  291 ;  Smith  v.  Bell,  6  Pet. 
SO ;  Downie  v.  Downie,  9  Biss.  353  ;  Le  Marchant  v.  Le  Mar- 
chant,  L.  R.  {18  Eq.  Cas.)  4I4. 

lu  fact,  this  very  will,  and  the  rights  of  the  executor  aud 
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widow  uuder  it,  have  been  construed  at  law  by  a  justice  of  the 
supreme  court,  sitting  in  the  Union  circuit.  Mr.  Douglass,  the 
present  complainant,  brought  an  action  at  law  in  the  supreme 
court  of  this  state,  against  the  defendant  Pratt,  to  recover  the 
possession  of  some  real  estate  in  Rahway,  which  was  testator's 
in  his  lifetime,  and  which  was  defended  by  Mr.  Pratt  under 
Mrs.  Cory's  supposed  title.  It  was  tried  before  Mr.  Justice  Van 
Syckel,  without  a  jury.  In  rendering  judgment,  Mr.  Justice 
Van  Syckel  said  :  "  There  is  no  dispute  as  to  facts :  the  title  to 
the  premises  in  question  was  in  Lewis  Cory  at  the  time  of  his 
decease.  Plaintiff  claims  possession  under  the  will  of  Lewis 
Cory,  as  his  surviving  executor.  Two  defences  are  interposed — 
first,  that  Eliza  B.  Cory  took  an  estate  in  fee  simple,  under  the 
will,  because  she  had  an  absolute  power  of  disposition,  with  the 
right  to  appropriate  to  her  own  use  the  proceeds.  The  distinc- 
tion is  between  a  devise  expressly  for  life,  with  a  power  of  dispo- 
sition annexed,  and  a  devise  in  general  terms,  with  such  power 
annexed.  In  the  former  case,  an  estate  for  life  only  passes;  iu 
the  latter,  a  fee.  Downey  v.  Borden,  7  Vr.  J^60.  Thisis  a  life 
estate  only,  by  the  express  order  of  the  will." 

The  whole  estate,  with  its  accumulations  not  used  or  consumed 
by  the  widow,  remained  testator's  estate,  subject  to  the  provisions 
of  the  will,  and,  of  course,  to  be  administered  by  the  surviving 
executors.  A  mere  change  in  the  holding  of  the  property  could 
not  defeat  the  will  nor  divest  the  rights  of  those  coming  after 
her  and  lawfully  claiming  under  the  will.  This  was  practically 
decided  by  Vice-Chancellor  Dodd,  in  the  order  before  referred 
to,  which  he  advised. 

The  law  is  the  same  in  California.  Norria  v.  Henaley,  27 
Cal  4S9. 

The  case  of  Kendall  v.  Kendall,  9  Stew.  Eq.  91,  is  not  in  con- 
flict with  the  position  above  contended  for. 

Two  circumstances  attended  that  bequest,  which  are  wanting 
here.  One  was  that  the  property  was  of  a  character  which  was 
consumed  by  its  use.  This  has  always  entitled  the  legatee  for 
life  to  an  absolute  property,  even  when  there  is  a  bequest  over. 
Acker-man  v.  Vreelaiid,  1  McCart.  27. 
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The  other  circumstance  in  the  Kendall  case  was^  there  was  no 
bequest  over  after  the  death  of  the  widow. 

A  reference,  however,  to  the  authorities  which  the  chancellor 
cites,  will  make  manifest  the  difference  between  the  Kendall 
case  and  the  present  case:  Dutch  Church  v.  SmocJc,  Sax.  15 J^; 
Bradley  v.  Westcott,  13  Ves.  4U;  Gi^es  v.  Little,  U  Otto  291; 
Maxwell's  Will,  2 J,.  Beav.  2^6;  Pennock  v.  Pennoch,  L.  R.  {13 
Eq.  Cos.)  lU;  DiehVs  Appeal,  36  Pa.  St.  120. 

II.  I  will  now  proceed  to  examine  how  the  rights  of  these 
parties  are  affected  by  the  claim  set  up  in  the  answer  by  way  of 
amendment,  that  this  was  community  property  under  California 
law. 

If  it  were  necessary,  it  would  be  easy  to  show,  from  the  evi- 
dence, tliat,  under  the  construction  put  upon  the  law  by  the 
defendant's  own  witness,  Mr.  Laine,  this  property  would  not  be 
community  property. 

It  is  perfectly  plain,  from  the  evidence,  that  all  the  property 
owned  by  testator  at  his  death  was  the  accumulation  of  what  he 
took  with  him  to  California  from  New  Jersey.  That,  according 
to  defendant's  own  evidence,  would  not  be  community  property. 
See,  also,  Martin  v.  Martin,  52  Qxl.  235 ;  Kramer  v.  Kramer, 
Id.  302. 

But  we  are  not  compelled  to  stand  on  that.  There  is  another 
principle  of  equity  which  will  prevent  the  administrator  of 
Mrs.  Cory  from  setting  up  such  a  claim  now.  I  refer  to  the 
doctrine  of  election,  "which  doctrine  is  founded  on  the  principle 
that  there  is  an  implied  condition  that  he  who  accepts  a  benefit 
under  an  instrument,  must  adopt  the  whole  of  it,  conforming 
with  all  its  provisions  and  renouncing  every  right  inconsistent 
with  them."  See  the  whole  subject  discussed  in  White  <&  T. 
Lead.  Cos.  in  Eq.,  vol.  I.,  pt.  1,  in  the  cases  of  Noys  v.  Mor- 
daunt,  2  Vern.  581;  Streatjield  v.  Streatjield,  White  &  T.  333; 
Cases  Temp.  Talh.  176. 

See,  also,  the  American  notes,  page  373,  where  the  rule  is  said 
to  be  established  in  this  country  almost  exactly  as  in  England. 
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Hyde  v.  Baldwin,  17  Pick.  308;  Smith  v.  Smith,  U  Gray  582 ; 
Watson  V.  Watsoyi,  128  Mass.  152. 

As  to  what  will  amount  to  such  an  election,  see  White  &  T. 
Lead.  Cas.  372;  see,  also,  2  Story  Eq.  §§  1,076,  1,077,  1,078; 
Adams  Eq.  {6th  Am.  ed.)  24.1  {*92);  2  Spm.  Eq.  Jur.  586; 
Dillon  V.  Parker,  1  Swanst.  393 ;  Grillon  v.  Howard,  Id.  ^33— 
458  ;  Stark  v.  Hunton,  Sax.  216  ;  Norris  v.  Clark,  2  Stock.  57 ; 
Kearney  v.  McComb,  1  C.  E.  Gr.  195 ;  Bradford  v.  Kents,  43 
Pa.  St.  474;  Fulton  v.  Moore,  25  Id.  476. 

This  doctrine  has  been  fully  recognized  by  the  courts  of  Cali- 
fornia, and  it  has  been  applied  to  prevent  a  claim  to  community 
property  when  such  a  claim  is  inconsistent  with  a  will  under 
which  the  party  entitled  to  the  community  property  has  accepted 
-a  beneficial  interest.  Morrison  v.  Bowman^  29  Cal.  339,  346 ; 
Noe  V.  Splivalo,  54  Id.  207. 

Besides,  the  community  law  can  have  no  application  to  per- 
sons where  rights  of  property  were  fixed  by  a  marriage  contract, 
made  where  no  such  law  exists,  but  when  by  the  law  in  force 
where  the  parties  are  domiciled  when  the  marriage  takes  place, 
an  incident  of  the  contract  of  marriage  is  that  all  a  wife's  prop- 
erty then  owned  and  what  she  may  thereafter  acquire,  is  trans- 
ferred to  the  husband,  as  was  the  law  of  New  Jersey  in  1849, 
and  when  these  parties  were  married.  Story's  Confl.  L.,  note  to  § 
187 ;  Vreeland  v.  Ryno,  11  C.  E  Gr.  160;  Westervelt  v.  Gregg, 

12  N.  Y.  203  ;  Kramer  v.  Kramer,  52  Cal.  302;  Lewis  v.  Johns, 
24  Cal.  98;  George  v.  Ransom,  15  Cal.  322. 

III.  It  is  claimed  on  the  part  of  the  defendant  that  because 
of  the  fact  that,  at  the  time  of  Mrs.  Cory's  death,  all  the  prop- 
erty in  her  possession  was  in  her  own  name,  and  therefore  it  is 
incumbent  on  complainant  to  identify  that  claimed  by  him  by 
some  ear-mark,  showing  that  it  once  belonged  to  the  husband, 
and  that  for  all  that  cannot  be  so  identified,  she  is  entitled  in  her 
own  right. 

The  answer  to  this  contention  rests  on  three  propositions, 
easily  established : 

1.  That  as  to  all  the  property  not  used  by  herself  she  was  a 

trustee. 

34 
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2.  That  a  trust  fund  will  be  followed  by  and  for  the  cestui  que 
trust,  no  matter  how  its  form  may  have  been  changed,  or  how 
much  it  may  be  intermingled  with  the  trustee's  own  property. 

3.  That  when  a  trustee  mixes  trust  funds  with  his  own,  the 
whole  will  be  treated  as  trust  property,  except  so  far  as  he  may 
be  able  to  distinguish  what  is  his. 

In  support  of  the  ^rs^  of  these  three  propositions,  I  claim  that 
Mrs.  Cory,  by  proving  the  will  as  executrix,  accepted  the  posi- 
tion of  trustee  under  a  direct  trust,  by  which  it  was  her  duty  to 
save  whatever  of  this  property  that  she  did  not  use,  for  the  bene- 
fit of  those  beneficially  interested  under  the  will. 

She  thereby  became  trustee  of  a  direct  trust,  and  by  accepting 
that  appointment  she  bound  herself  to  discharge  every  duty 
devolving  on  her  as  such  trustee. 

She  took  the  property  cum  onere. 
-  Had  she  been  a  mere  life-tenant,  without  the  superadded 
character  of  executrix,  she  would,  in  equity,  have  been  treated  as 
a  trustee  for  the  benefit  of  the  remainderman.  Perry  on  Trusts 
§  539  et  seq. ;  Cutler  v.  Ricamio,  1  C.  E.  Or.  89 ;  Exrs.  of 
Rowe  V.  White,  Id.  Jf-ll ;  Howard  v.  Exrs.  of  Howard,  Id.  4^86  ; 
In  the  matter  of  Ryerson,  Id.  JfS ;  Depeyster  v.  Clendenning,  8 
Paige  SOS,  SOI,.;  Clark  v.  Clark,  Id.  152,  160;  Cowenhoven  v. 
Shuler,  2  Paige  131. 

The  second  and  third  propositions  may  be  treated  together, 
and  the  doctrine  that  a  trustee  cannot  discharge  himself  of  his 
trust  by  changing  the  form  of  the  property  or  investing  it  in  his 
own  name,  and  that  if  he  does  so  mix  it  with  his  own,  the  onus 
rests  on  him  of  separating  and  distinguishing  what  belongs  to 
himself  from  the  trust  estate,  and  that  it  results  from  his  in- 
ability to  do  so  that  the  cestui  que  trust  takes  the  whole  estate 
that  went  into  his  hands,  is  supported  by  the  following  authori- 
ties :  Perry  m  Trusts  §§  836,  837,  8S8  &c. ;  National  Bank  v. 
Insurance  Co.,  14-  Otto  54 ;  1  Story's  Eq.  §  623  and  note  (d) ; 
Jewett  V.  Dringer,  S  Stew.  Eq.  291,  and  cases  cited  in  reporter's 
note. 

It  is  not  incumbent  on  the  complainant  to  identify  and  select 
out  that  which  belongs  to  him.     Mrs.  Cory  had  it  in  her  power,. 
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and  it  was  lier  duty  to  keep  this  property  separate  from  her  own, 
if  she  had  any.  She  has  failed  to  do  so  under  circumstances 
strongly  indicative  of  an  intention  to  conceal  from  the  legatees  in 
remainder  the  amount  of  the  trust  property  in  her  hands.  As 
has  been  before  shown,  every  presumption  will  be  made  against 
her  under  such  circumstances,  and  it  is  well  settled  that  when  a 
trustee  speculates  with  the  trust  fund  and  derives  profits  there- 
from, he  must  account  for  such  profits  as  well  as  for  the  prin- 
cipal of  the  fund.  Blauvelt  v.  Acherman,  5  C.  E.  Gr.  IJf-l ; 
Hamburgh  3Ifg.  Co.  v.  Edsall,  1  Beas.  392;  McKnight  v. 
Walsh,  8  a  E.  Gr.  136,  9  Id.  4,9S. 

IV.  It  remains  to  be  considered  whether  the  decree  of  the 
chancellor  was  right  in  limiting  complainant's  recovery  to  the 
amount  decreed,  $52,000,  on  the  ground,  as  declared  by  the  vice- 
chancellor  in  his  opinion,  that  by  the  true  construction  of  the^ 
will  Mrs.  Cory  was  entitled  to  all  the  interest  on  and  accumula- 
tions of  this  estate. 

Complainant  contends  that  the  will  is  not  legally  capable  of 
such  a  construction ;  that  the  vice-chancellor  erred  in  arriving  at 
such  a  conclusion ;  and  from  that  part  of  his  decree  complainant 
has  appealed. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  testator,  by  his  will,  gave  his  wife,  as  tenant  for  life  and 
as  executrix,  the  sole  custody  and  charge  of  his  estate  during  her 
lifetime.  He  contemplated  that  his  executors  should  have  no 
charge  over  his  property  until  after  his  wife's  death.  She  ad- 
ministered upon  his  whole  estate,  and  converted  all  of  it  into 
money  and  securities,  with  the  exception  of  some  of  the  lands  at 
Rahway,  which  are  still  unsold.  These  securities  were  either  in 
the  name  of  Mrs.  Cory  or  were  public  securities  which  she  had 
purchased  with  the  proceeds  or  increase  of  the  estate  which  came 
into*  her  hands.  They  have  no  earmarks  to  identify  them  as  the 
husband's  property.  The  bill  cannot  be  considered  as  in  the 
nature  of  an  action  of  trover  by  the  surviving  executor  of  the 
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deceased  to  obtain  possession  of  property  remaining  in  specie,  of 
which  the  testator  died  possessed,  with  a  view  to  administration 
upon  it  by  the  surviving  executor.     It  must  be  treated  as  a  bill 
by  the  surviving  executor  for  an  account  of  the  administration 
by  the  executrix  of  the  testator's  estate  for  the  purpose  of  enabling 
him  to  execute  the  trusts  arising  from  the  bequests  in  the  will,  to 
take  effect  after  the  death  of  Mrs.  Cory,  the  duty  of  executing 
which,  after  her  death,  devolved  upon  the  executors  named  in 
the  will.     The  securities  in  which  the  executrix  invested  her 
husband's  estate  being  in  this  state,  administration  on  her  estate 
having  been  granted  here,  and  probate  of  the  testator's  will  hav- 
ing been  made  here,  the  court  of  chancery  has  the  jurisdiction  to 
require  an  account,  although  the  testator's  domicile  was  abroad. 
Primarily,  the  courts  of  a  foreign  country  in  which  personal 
property  of  such  a  testator  may  be  found,  have  jurisdiction  only 
to  grant  probate  of  the  will,  and  of  actions  for  the  recovery  of  the 
property  ancillary  to  its  administration  in  the  courts  of  the  testa- 
tor's domicile ;  and  the  foreign  courts  cannot  entertain  an  ad- 
ministration suit  founded  on  questions  relating  to  the  construction 
of  the  will  or  the  administration  of  the  estate.     But  the  parties 
who  might  insist  upon  the  jurisdiction  of  the  courts  of  the  domi- 
cile over  the  subject,  may,  by  their  conduct,  give  to  the  foreign 
court  jurisdiction  to  construe  the  will,  and  even  to  make  admin- 
istration upon  property  of  the  testator.     Enohln  v.  Wylie,  10  H. 
of  L.  Cos.  1.     The  bill  filed  by  the  foreign  executor  in  this  case  is 
like  the  pleadings  in  Enohin  v.  Wylie,  which  were  held  to  give 
the  English  court  of  chancery  jurisdiction  to  become  a  court  for 
the  construction  of  the  will. 

To  accomplish  the  purpose  of  the  litigation  which  these  parties 
have  set  on  foot  in  the  court  of  chancery,  an  accounting  of  the 
administration  by  Mrs.  Cory  of  so  much  of  the  testator's  estate 
as  came  to  her  possession,  will  be  required,  both  with  respect  to 
her  rights  therein  and  to  her  disbursements  connected  therewith  ; 
and  the  court  has  jurisdiction  to  obtain  such  an  account  as  to  the 
whole  estate,  although  a  considerable  part  of  the  testator's  prop- 
erty was  located  in  the  state  of  California.  Ewing  v.  Ewing,  L. 
R.  {9  App.  Cas.)  34-;  8.  C,  L.  R.  {22  Ch.  Div.)  456;  Stirling 
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V.  Cartwrighf,  L.  R.  [11  Ch.  Dlv.)  5^:2.  In  exercising  this  juris- 
diction, the  court  will  be  governed  by  the  laws  of  California,  so 
far  as  concerns  the  testator's  personal  estate  and  the  proceeds  of 
his  lands  in  California  sold  and  converted  into  money  by  the 
executrix.  1  Jarm.  on  Wills  6.  The  rights  of  the  parties  in 
lands  in  New  Jersey  will  be  decided  by  the  laws  of  this  state,  for 
the  incidents  of  real  estate,  its  disposition  and  alienation,  and  the 
right  of  succession,  and  all  questions  as  to  burdens  and  liabilities 
imposed  upon  it  depend  solely  upon  the  lex  slice.  The  laws  of 
the  country  where  the  testator  may  i)e  domiciled  at  his  death, 
cannot  impose  burdens  or  liabilities  upon,  or  provide  for,  the 
disposition  of  lauds  in  a  manner  not  recognized  by  the  law  of  the 
country  where  the  estate  is  situated.  Nelson  v.  Bridport,  8  Beav. 
5Ii,7 ;  Harrison  v.  Harrison,  L.  R.  {8  Ch.  App.)  34^  ;  IVhart. 
Confl.  L.  §  291. 

The  testator,  by  his  will,  gave  his  widow  an  estate  for  life  in 
all  his  property,  real  and  personal.  To  the  gift  to  her  for  life  he 
superadded  a  power  to  sell  and  dispose  of  his  property,  or  any 
part  thereof.  Counsel  of  the  administrator  contended  that  the 
superadded  power  either  gave  her  an  absolute  estate  in  all  the 
testator's  personalty,  or  authorized  her  to  make  sale  and  conver- 
sion of  the  corpus  of  his  personal  estate  at  her  own  will  and 
pleasure,  and  to  take  the  proceeds  thereof  for  her  own  benefit. 
His  argument  was  rested  upon  the  fact  that  the  power  to  sell  was 
given  to  her  "  in  case  she  should  find  it  necessary  or  see  fit  to 
dispose  of  the  same,"  and  the  use  of  the  words  "  remaining  at  the 
decease  of  ray  wife,"  in  the  power  conferred  upon  his  executors 
to  sell  after  the  death  of  his  widow.  In  Downey  v.  Borden,  7 
Vr.  4-60,  it  was  held  by  this  court,  on  a  devise  of  lands  ex- 
pressly for  life,  that  superadded  words  granting  a  power  to  sell 
in  fee  would  not  enlarge  the  life  estate  to  a  fee.  The  same  rule  of 
construction  is  applicable  to  bequests  of  personal  estate.  Didch 
Church  V.  Smock,  Sax.  14-8;  Annin  v.  Vandoren,  1  McCart. 
135.  These  cases  were  enunciations  of  common  law  principles, 
which,  in  the  absence  of  evidence  to  the  contrary,  must  be  as- 
sumed to  be  the  law  of  California.  The  meaning  of  the  testator 
in  his  will  is  apparent.     For  so  much  of  his  estate  as  he  gives 
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"  for  the  sole  use  and  benefit  of  his  wife,  to  be  under  her  control 
and  used  by  her  as  she  may  see  fit  to  use  the  same,"  he  expressly 
limits  the  time  of  her  use  and  enjoyment,  "  during  the  period  of 
her  natural  life;"  and  he  provides  for  the  residue  not  only  by 
the  specific  bequests,  but  also  by  a  residuary  disposition  of  the 
balance  of  his  estate.  There  are  no  words  in  the  will  which 
authorize  her  to  sell  and  dispose  of  the  testator's  property  for  her 
own  use.  On  the  contrary,  the  power  of  sale  over  his  estate,  real 
and  personal,  expressed  in  the  will,  is  given  to  her  as  executrix, 
which  implies  a  fiduciary  disposition  of  the  proceeds  realized  from 
the  sales,  inherent  in  the  office,  in  virtue  of  which  she  was  to 
exercise  the  power.  I  agree  with  the  conclusion  of  the  vice- 
chancellor  that  under  the  testator's  will  Mrs.  Cory  took  only  the 
use  of  his  property  for  her  life.  In  virtue  of  the  gift  to  her,  she 
became  entitled  to  the  whole  income  and  profits  which  accrued 
from  her  husband's  estate  during  her  life;  but  her  administrator 
must  account  for  the  principal  realized  by  her  from  the  sale  and 
conversion  of  his  property. 

The  important  question  is  the  effect  of  the  community  prop- 
erty law  of  California  on  the  testator's  dispositions  contained  in 
his  will. 

The  testator,  before  his  removal  to  California,  was  owner  of 
certain  real  estate  situate  in  or  near  Rahway,  in  this  state,  and 
also  of  four  shares  of  the  capital  stock  of  the  Rahway  Bank, 
and  forty-six  shares  of  the  stock  of  the  New  Jersey  Railroad 
and  Transportation  Company.  All  this  property  was  in  his 
individual  name.  The  railroad  stock  consisted  of  forty  shares 
transferred  to  him  by  George  Brown  in  1846 ;  the  rest  of  it 
arose  from  slock  dividends  subsequently  added  to  it.  When  he 
removed  to  California  he  carried  with  him  the  frame  of  a  house 
ready  to  be  set  up,  and  also  a  stock  of  goods  suitable  for  a  variety 
store.  The  house  he  set  up  in  California,  and  with  his  merchan- 
dise established  a  store.  This  business  he  followed  until  1854, 
when  he  sold  it  out.  Thereafter  his  business  was  loaning  and 
investing  money,  and  at  his  death  he  had  accumulated  consider- 
able property  in  California,  invested  in  lands  and  securities  in 
his  own  name. 
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The  law  of  California  recognizes  two  kinds  of  property  as 
between  husband  and  wife — separate  property  and  community 
property.  The  separate  property  of  either  husband  or  wife  is 
entirely  under  the  management,  control  and  disposition,  testa- 
mentary or  otherwise,  of  the  spouse  to  whom  it  belongs,  free 
from  all  interest  or  claim  on  the  part  of  the  other.  During  the 
marriage  the  husband  alone  has  the  custody,  control,  manage- 
ment and  power  of  disposition  of  the  community  property,  and 
it  is  liable  for  his  debts.  Upon  the  death  of  the  husband  the 
community  property  is  first  subject  to  the  payment  of  debts  and 
expenses  of  administration,  and  of  the  residue  the  widow  is 
entitled  absolutely  to  one  undivided  half,  which  is  partitioned 
and  set  apart  and  vested  in  her  in  the  proceeding  for  adminis- 
tering upon  the  estate  ;  the  other  half  is  subject  to  the  testamen- 
tary disposition  of  the  husband,  or,  if  he  dies  intestate,  devolves 
upon  certain  specified  heirs.  Separate  property  is  defined  to  be 
such  property  of  the  husband  or  wife  as  he  or  she  owned  at  the 
time  of  the  marriage,  or  acquired  during  marriage  by  inheritance, 
devise,  bequest  or  gift,  and  the  rents  and  profits  thereof.  All 
other  property,  whether  real  or  personal,  is  community  property; 
and  it  is  a  settled  doctrine  of  the  courts  of  that  state  that  all 
property  acquired  by  the  husband  during  the  continuance  of  the 
marriage  is  presumed  to  be  community  property.  1  Pom.  Eg. 
Jur.  §  503.  The  statute  of  1850,  as  amended  by  the  act  of 
1861,  which  was  in  force  until  the  4th  of  April,  1864  (the 
testator  died  January  2d,  1863),  gave  the  widow  surviving  one- 
half  of  the  common  property,  and  empowered  the  husband  to 
make  testamentary  disposition  of  the  other  half  where  he  died, 
as  the  testator  in  this  case  did,  leaving  no  descendants.  Jewdl 
v.  Jewell,  28  Cal.  2S2, 

On  the  part  of  the  executor  it  was  contended  that  Mrs.  Cory 
lost  her  right  to  share  in  the  community  property  by  election — 
by  the  probate  of  the  will,  and  selling  and  conveying  lauds  of 
the  testator  under  powers  granted  to  her  as  executrix,  and  by 
treating  her  husband's  property  as  an  "  entire  mass,  one  and 
indivisible." 

In  California,  the  common  law  dower  has  been  wholly  abol- 
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ished,  and  the  \yife's  interest  in  the  community  property  has 
been  substituted  in  its  place;  and  in  cases  arising  upon  wills 
made  by  husbands  purporting  to  dispose  of  the  community 
property,  the  courts  of  California,  in  determining  the  force  and 
effect  of  the  widow's  election  to  take  under  the  husband's  will, 
have  adopted  the  general  doctrine  established  in  England  and  in 
most  of  the  American  states  concerning  election  between  a  testa- 
mentary provision  for  the  widow  and  her  legal  right  of  dower. 
1  Pom.  Eq.  Jur.  §  504. 

The  general  doctrine  of  the  law  is,  that,  where  the  testator  has 
only  a  partial  interest  in  property  he  disposes  of  by  his  will, 
courts  will  incline  as  far  as  possible  in  favor  of  a  construction 
which  will  apply  the  language  of  the  will  only  to  the  interest  or 
estate  which  the  testator  is  able  to  dispose  of  in  his  own  right,  and 
it  requires  an  unequivocal  expression  or  indication  of  an  intent 
to  dispose  of  the  entire  property,  in  order  to  raise  a  necessity  for 
an  election.  1  Pom.  Eq.  Jur.  §§  4.S8-4.93.  In  Adsit  v.  Adsit,  2 
Johns.  Ch.  4-4-^,  Chancellor  Kent,  after  a  historical  review  of 
the  prior  cases,  deduces  from  them  a  rule  which  has  met  with 
uniform  approval — that  to  enable  the  court  to  deduce  an  inten- 
tion that  a  testamentary  gift  to  the  widow  should  be  in  lieu  of 
dower,  "  the  claim  of  dower  must  be  inconsistent  with  the  will 
and  repugnant  to  its  dispositions  or  some  of  them ;  it  must,  in 
fact,  disturb  or  disappoint  the  will."  This  principle  has  been 
adopted  by  the  California  courts  in  dealing  with  the  question  of 
election,  where  the  widow's  right  in  community  property  is  in 
the  issue.  In  Morrison  v.  Bowman,  29  Cat.  337,  the  court  held 
that  if  the  husband,  by  his  will,  undertakes  to  dispose  of  his 
wife's  half  of  the  common  property,  as  well  as  his  own,  to  her 
and  others,  and  she  elects  to  accept  the  bequests  made  to  her,  she 
will  thereby  become  divested  of  her  interest  in  the  common  prop- 
erty, provided  the  assertion  of  the  community  right  would  neces- 
sarily defeat  the  objects  of  the  will.  Prof.  Pomeroy,  speaking 
on  this  subject  on  a  citation  of  the  California  cases,  says  that  in 
order  to  put  the  wife  to  an  election  between  the  provisions  of  the 
husband's  will  and  her  right  to  community  property,  "  the  testa- 
mentary provision  in   her   behalf  must   either   be  declared   in 
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express  terms  to  be  given  to  her  in  lieu  of  her  proprietary  right 
and  interest  in  the  community  property,  or  else  an  intention  on 
his  part  tiiat  it  shall  be  in  lieu  of  such  proprietary  right  must  be 
deduced  by  clear  and  manifest  implication  from  the  will,  founded 
upon  the  fact  that  the  claim  to  her  share  of  the  community  prop- 
erty would  be  inconsistent  with  the  will,  or  so  repugnant  to  its 
dispositions  as  to  disturb  and  defeat  them.  An  intent  of  the  hus- 
band to  dispose  of  his  wife's  share  of  the  community  property, 

*  *  *  *  and  thus  put  her  to  an  election,  ^  *  *  * 
will  never  be  inferred  wiien  the  words  of  the  gift  may  have  their 
fair  and  natural  import  by  applying  them  only  to  the  one-half 
of  the  community  property  which  he  has  the  power  to  dispose 
of  by  will."  i  Pom.  Eq.  Jur.  §  550.  Among  the  cases  cited 
are  Payne  v.  Payne,  18  Cal.  291^  and  Estate  of  Sihey,  4^  Id. 
210.  In  Payne  v.  Payne,  a  husband  leaving  a  wife  and  chil- 
dren gave  all  his  property,  being  community  property,  to  his 
wife  absolutely,  and  it  was  held  that  she  took  one-half  of  the 
estate  under  her  community  right  and  the  other  half  under  the 
will.  In  Estate  of  Silvey,  a  husband  left  all  his  property,  which 
was  wholly  community  property,  to  his  wife  for  life,  and  after 
her  death  to  be  divided  equally  among  his  children.  It  was 
insisted  in  behalf  of  the  children  that  the  widow  was  put  to  her 
election ;  but  the  court  held  that  the  general  language  of  the  will 
must  be  confined  to  the  half  the  testator  was  able  to  dispose  of, 
and  that  the  widow  took  one-half  absolutely  as  her  own  and  the 
other  half  for  her  life,  and  that  no  necessity  for  an  election  arose. 

Where  a  testator  has  only  a  limited  interest  in  property  he 
affects  to  dispose  of  by  his  will,  as,  for  instance,  an  undivided 
share,  there  is  a  distinction  between  a  gift  in  general  words  of 
description,  such  as  "  all  my  lands,"  or  "  all  my  estate,"  and  the 
like,  and  a  gift  of  specific  property.  In  cases  of  the  first  class, 
an  obligation  to  elect  does  not  arise,  for  the  testator's  language 
can  have  full  effect  when  applied  only  to  his  share  or  interest, 
and  he  is  presumed  to  have  intended  to  give  only  the  property 
he  had  power  to  dispose  of.  In  cases  of  the  second  class,  it 
cannot  be  said  that,  upon  every  specific  devise  or  bequest,  a  duty 
to  elect  arises.     A  case  for  an  election  by  the  co-owner  of  the 
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property  so  given,  who  is  a  beneficiary  under  the  testator's  will, 
will  be  presented  only  where  the  testator's  gift  of  it  to  another 
is  so  expressed  by  words  of  description  as  to  import  an  intent 
to  give  to  the  latter  the  whole  of  the  common  property  in  its 
entirety.  1  Pom.  Eq.  Jur.  §  139  ;  1  Jarm.  on  Wills  456  {Rand, 
ed.f  2  Id.  20) ;  2  Spene.  Eq.  Jur.  593 ;  Dummer  v.  Pitcher,  2 
Myl.  &  K.  262;  1  Lead.  Cos.  in  Eq.  6U  W6\  The  testator, 
in  the  description  of  the  estate  given  to  his  wife,  uses  words  of 
general  description,  "  all  my  real  and  personal  estate,"  and  there 
is  no  gift  over  of  property  that  was  in  California,  by  any  spe- 
cific description.  I  think  it  is  clear,  from  an  examination  of  the 
decisions  of  the  California  courts,  that,  so  far  as  concerned  so 
much  of  the  testator's  property,  real  and  personal,  as  was  in,  or 
invested  in,  that  state,  there  is  nothing  in  his  will  that  put  the 
widow  to  an  election,  and  that,  therefore,  the  consequences  of  an 
election,  to  be  implied  from  her  conduct,  were  not  imposed  upon 
her.  She  could  take  her  life  estate,  under  the  testator's  will, 
and  her  share  in  the  community  property,  without  disturbing, 
in  the  least,  the  testator's  other  dispositions  of  his  property  in 
California.  It  is  true  that  she  made  probate  of  the  testator's 
will,  and  accepted  the  office  of  executrix,  and  made  sale  and 
conveyance  of  lands  which  were  community  property,  under 
powers  granted  to  her  as  executrix.  As  between  the  widow 
and  the  purchasers,  the  title  of  the  latter  to  lands  con- 
veyed may  be  absolute,  by  reason  of  an  equitable  estoppel ;  but, 
as  between  the  widow  and  the  other  beneficiaries  under  the  will, 
that  circumstance  neither  created  an  estoppel  nor  carried  with  it 
a  surrender  of  her  right  in  common  property,  which  the  testator, 
on  established  rules  of  construction,  did  not  undertake  to  dispose 
of  by  his  will.  A  person  accepting  a  benefit  under  a  will,  is 
required,  on  the  doctrine  of  election,  to  relinquish  only  such  of 
his  rights  as  are  inconsistent  with  the  provisions  of  the  will 
under  which  he  takes,  that  no  disposition  of  the  testator  therein 
may  be  defeated. 

Nor  did  the  widow  lose  her  right  in  the  community  property, 
by  the  fact  that  she  dealt  with  it  and  disposed  of  it  as  a  whole. 
The  evidence  shows  that  her  conduct,  in  that  respect,  was  induced 
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by  ignorance  of  her  riglits — acting  on  the  advice  of  counsel, 
that,  under  her  husband's  will,  she  was  entitled  to  take  to  her- 
self, absolutely,  the  entire  property,  if  she  exercised  her  powers 
of  sale,  and,  instead  of  intending  thereby  to  relinquish  her  half 
of  the  community  property,  her  purpose  was  to  take  the  whole 
of  it  to  her  individual  use,  rightfully,  as  she  supposed.  Where 
a  party  is  bound  to  elect  between  two  inconsistent  rights,  and 
the  contention  is  that  an  election  has  been  made  by  conduct,  it 
must  be  shown  that  the  party  acted  with  a  knowledge  of  his 
rights — that,  knowing  that  he  could  not  hold  the  property  which 
he  was  otherwise  entitled  to,  and  that  given'  to  him  by  the  will, 
he  acted  with  an  intention  to  relinquish  the  former  and  accept 
the  latter.  Wilson  v.  Thornbury,  L.  R.  {10  Ch.  App.)  239; 
Billon  V.  Parker,  1  Simnst.  359,  379,  380 ;  Padbury  v.  Clark, 
S  Macn.  &  G.  298;  Spread  v.  Morgan,  11  H.  of  L.  Cas.  588; 
1  Jarm.  on  Wills  ^71  {Rand,  ed.,  2  Id.  4-0).  An  election  made 
in  ignorance,  or  under  a  mistake  of  the  real  nature  and  extent 
of  the  party's  own  rights,  is  not  binding,  and  may  be  revoked, 
unless  the  rights  of  third  persons  have  intervened,  which  would 
be  interfered  with  by  the  revocation.  1  Pom.  Eq.  Jur.  §  572 ; 
Macknel  v.  Macknet,  2  Stew.  Eq.  54-.  Especially  should  conduct, 
otherwise  indicative  of  an  election,  be  explainable,  and  acts  done 
under  it  be  revocable,  where  the  party  is  under  no  obligation  to 
make  an  election.  King  v.  Lagrange,  50  Cal.  328,  is  quite 
apposite  to  this  branch  of  the  case.  There,  a  testator  owning 
land  which  was  community  property,  devised  it  all  to  his  wife, 
and  gave  to  his  executor  a  power  of  sale  over  it.  The  executor, 
in  ignorance  of  the  community  law,  sold  all  the  land,  under  the 
power.  The  purchaser  supposed  he  was  buying  the  entire  estate, 
and  the  widow,  in  ignorance  of  her  right,  received  the  money 
for  the  whole.  In  an  action  by  the  widow  to  recover  the  one- 
half  as  community  property,  the  court  held  (1)  that  the  will  did 
not  present  a  case  for  an  election,  and  (2)  that  if  an  election  had 
been  necessary,  the  acts  of  the  widow,  being  done  in  ignorance 
of  her  rights,  would  not  amount  to  an  election. 

The  sale  of  the  testator's  property  by  the  widow  in  mass,  and 
the  fact  that  she  kept  no  accounts,  may  place  her  administrator 
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at  a  disadvantage  in  taking  an  account  of  her  administration,  but 
will  not  involve  her  in  a  total  loss  of  her  rights.  Even  in  the 
case  of  a  confusion  of  goods  the  law  will  not  impose  a  forfeiture 
as  the  penalty  unless  in  cases  of  fraud.  Wooley  v.  Campbell,  8 
Vr.  163  ;  Jewett  v.  Dringer,  3  Stew.  Eq.  291 ;  Ryder  v.  Hath- 
away, 21  Pioh.  2P8-305  ;  Livingstone  v.  Rawyards  Coal  Co.,  L. 
R.  {5  App.  Cas.)  25,  34-,  39  ;  Bigelow  on  Fraud  97.  Except  on 
the  hypothesis  of  good  faith  on  the  part  of  Mrs.  Cory,  Douglas 
cannot  be  acquitted  of  blame.  He  united  with  her  in  the  pro- 
bate of  the  will,  and  accepted  a  power  of  attorney  from  her,  in- 
dividually and  as  executrix,  under  which  he  collected  and  reip  it- 
ted  assets  of  the  estate  to  her.  As  an  executor,  having  accepted 
the  trust,  he  certainly  could  have  required  of  her  an  inventory 
of  the  estate  which  might  eventually  come  into  his  hands  for 
administration.  For  his  neglect  to  do  so  he  can  only  be  excused 
on  the  ground  of  the  common  error  with  respect  to  the  nature 
and  extent  of  Mrs.  Cory's  interest  in  her  husband's  estate. 

The  lands  in  New  Jersey  and  the  stock  of  the  Rahway  Bank 
and  of  the  New  Jersey  Railroad  and  Transportation  Company, 
stand  upon  a  d liferent  footing.  These  lands  and  the  stock,  with  the 
exception  of  the  increase  of  the  railroad  stock  by  stock  dividends, 
the  testator  owned  before  he  removed  to  California.  With  respect 
to  the  lands,  I  have  said  that  they  are  governed  by  the  laws  of 
this  state.  The  community  property  law  of  California  has  no 
application  to  them.  The  only  estate  Mrs.  Cory  had  in  them 
was  the  life  estate  given  to  her  by  the  will,  or  her  common  law 
right  of  dower.  She  must  be  charged  with  the  proceeds  she 
realized  from  the  sale  of  them.  With  respect  to  the  bank  and 
railroad  stock,  it  will  not  be  necessary  to  consider  whether,  by  the 
California  law,  they  would  be  distributed  as  community  property 
or  as  the  husband's  separate  property,  for  I  think  it  is  clear  that 
the  testator  made  such  disposition  of  these  stocks  as  put  the 
widow  to  an  election.  The  four  shares  of  Rahway  Bank  stock 
the  testator  owned  when  his  will  was  made.  His  railroad  stock 
had  at  that  time  been  increased  by  stock  dividends  to  sixty-three 
shares,  and  at  his  death  had  become,  by  the  same  means,  seventy- 
nine  shares.     In  the  last  paragraph  of  his  will  he  designated  this 
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property  as  "four  shares  of  the  stock  of  Rah  way  Bauk  and 
about  sixty  shares  of  New  Jersey  Railroad  and  Transportation 
Company,  all  of  which,"  he  says,  "  I  wish  my  executors  to  take 
charge  of  and  faithfully  carry  out  my  last  will  and  testament ; " 
and  the  testator,  in  his  will,  distinguished  between  his  executrix, 
who  was  to  have  sole  charge  of  his  estate  during  her  life,  and  his 
executors,  who  were  to  enter  upon  the  duties  of  their  office  after 
her  death.  This  stock  the  testator  disposed  of,  not  only  specifically, 
but  in  language  importing  an  intention  to  dispose  of  all  of  it  as 
an  entirety  ;  and  his  widow  could  not  assert  her  right  in  it  as 
community  property  without  disturbing  and  disappointing  the 
testator's  disposition  of  it.  In  Swan  v.  Holmes,  19  Beav.  If.71^ 
a  sum  of  £10,000  stood  settled  in  trust  for  two  sisters  for  life, 
and  after  their  death  two-thirds  of  the  capital  in  trust  for  their 
brother  and  one-third  in  trust  for  their  sisters.  The  brother 
bequeathed  the  whole  of  his  property  to  trustees  as  part  of  cer- 
tain trusts  for  his  sisters,  and  he  afterwards  bequeathed  the 
property,  "including  the  £10,000  trust  money,"  to  other  per- 
sons, and  the  court  held  that  the  sisters  must  elect  between  the 
benefits  given  them  by  the  will  and  their  interest  in  the  £10,000 
consols.  Reynolds  v.  Torin,  1  Russ.  129 ;  Shuttleworth  v.  Greaves, 
4,  Myl  &  C.  35,  and  Grissell  v.  Swinhoe,  L.  R.  (7  Eq)  291-295, 
are  cases  of  the  same  import,  and  the  supreme  court  of  Califor- 
nia held  that  the  widow's  duty  to  elect  between  her  right  in  com- 
munity property  and  benefits  given  to  her  by  her  husband's 
will,  arose  upon  a  devise  of  real  estate  by  a  description  similarly 
specific.  Morrison  v.  Bowman,  29  Cat.  337.  The  widow  was 
entitled  to  the  dividends  upon  this  stock,  whether  made  in  cash 
or  in  stock  ( Van  Doren  v.  Olden,  ^  C.  E.  Gi\  176  ;  Ashhurst  v. 
Field,  11  Id.  1),  as  the  produce  of  her  life  estate;  but  she  must 
account  for  so  much  of  it  as  the  testator  owned  at  his  death. 

The  widow  expended  $15,000  in  erecting  a  mausoleum  to  the 
testator's  memory,  and  $15,000  in  building  a  house  on  one  of 
the  testator's  lots  in  Rahway.  She  paid  annual  taxes  to  the 
amount  of  $6,104.97,  and  assessments  laid  upon  the  property  by 
the  municipal  authorities  for  permanent  improvements  amount- 
ing to  $9,921.80. 
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The  expenditure  for  a  monument  was  excessive  and  unrea- 
sonable, and  not  justified  by  the  husband's  pecuniary  circum- 
stances. She  should  be  allowed  a  reasonable  sum  only  therefor, 
say  $500.  As  tenant  for  life,  she  was  obliged  to  pay  the  ordi- 
nary annual  taxes  out  of  her  own  pocket.  The  assessments  for 
city  improvements  should  be  equitably  apportioned  between  the 
life  tenant  and  the  interests  in  remainder.  4-  -STen^  75  ;  Plymp- 
ton  V.  Boston  Dispensary,  106  Mass.  5J^4;  Stilwell  v.  Doughty, 
S  Bradf.  311 ;  Peck  v.  Sherwood,  56  N.  Y.  615  ;  Fleet  v.  D(yr- 
land,  11  How.  Pr.  489 ;  Miller's  Estate,  1  Tuck  3^6.  With  re- 
spect to  the  expenditure  for  erecting  the  house,  the  general  rule 
is  that  the  tenant  for  life  cannot  lay  out  money  in  buildings  or 
improvements  upon  the  estate  and  charge  the  outlay  to  the  in- 
heritance. Caldeeott  v.  Brown,  S  Hare  1^4- ;  Nairn  v.  Majori- 
banks,  S  Buss.  582  ;  Bostock  v.  Blakeney,  2  Bro.  C.  C.  653-657  ; 
In  re  Leigh's  Estate,  L.  R.  {6  Ch.  App.)  887-892.  There  does 
not  appear  in  this  case  anything  to  take  this  expenditure  out  of 
the  general  rule. 

The  decree  should  be  reversed.  There  should  be  a  reference 
to  ascertain  the  amount  of  the  testator's  estate,  real  and  personal, 
that  came  to  the  hands  of  Mrs.  Cory,  and  the  amount  of  the 
community  property,  and  an  account  of  her  administration 
should  be  stated  according  to  the  views  here  expressed. 

Neither  party  should  have  costs  on  this  appeal  as  against  the 

other. 

Decree  unanimously  reversed. 


Fredeeick  C.  Bkaeutigam,  appellant, 


V. 


Abraham  Edwards  et  al.,  respondents. 

An  offer  made  by  one  party  and  accepted  by  the  other,  which  does  not  em- 
brace the  whole  subject-matter  in  regard  to  which  they  intended  to  bargain,  it 
being  apparent  that  their  minds  did  not  come  together,  does  not  constitute 
such  a  contract  as  will  be  enforced  in  equity. 
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On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  conclusions  are  as  follows : 

This  bill  is  filed  by  one  of  three  partners,  to  enforce  an  alleged 
agreement  between  the  complainant  and  the  other  two,  of  the 
sale  of  his  interest  in  the  concern  to  them.  Two  defences  ai*e 
put  in  to  this — first,  that  such  a  sale  works  a  dissolution,  which, 
under  the  articles,  can  only  be  done  in  and  through  the  court ; 
and,  second,  that  the  complainant  is  not  entitled  to  the  relief  he 
asks,  because  he  is  not  willing  to  comply  with  the  terms  of  the 
agreement  of  sale  in  their  true  spirit  and  meaning. 

I  think  the  first  defence  cannot  prevail.  I  cannot  understand 
that  parties  able  to  contract  can  place  themselves  in  any  legal 
relation  to  each  other,  by  an  agreement  that  they  cannot,  by 
agreement,  dissolve  or  abandon,  or  release  each  other  from ;  the 
mutual  consent  which  creates  may  destroy. 

Is  the  second  point  well  laid  ?  There  was  an  offer,  on  the 
part  of  the  defendants  to  the  complainant,  to  buy  his  interest  at 
a  price  named,  or  to  sell  their  interests  to  him  at  the  same  rate. 
What  were  the  true  spirit  and  meaning  of  that  offer,  as  to  the 
interests  sold  and  the  payment?  Did  the  defendants  offer  to 
buy  the  interest  of  the  complainant  for  $5,500  in  cash,  or  to 
allow  him  that  by  way  of  settlement?  The  defendant  Edwards 
insists  that  the  latter  was  their  offer,  and  nothing  more.  He 
says  that  the  complainant  and  Taylor,  the  other  defendant,  each 
owed  him  $2,500  on  another  agr<  nent,  which  became  part  of 
the  articles  of  copartnership,  and  iiat  he  has  a  right  to  set  that 
up  against  the  claim  of  the  complainant  for  this  purchase-money. 
A  brief  statement  will  lead  the  mind  to  a  proper  conclusion : 
Edwards  owned  two  patent  rights.  He  agreed  to  sell  two- 
thirds  interest  in  them  to  complainant  and  to  Taylor,  the  other 
defendant,  for  the  sum  of  $10,000,  of  which  $2,000  was  to  be 
paid  in  cash,  $2,000  in  three  months  and  $1,000  in  four,  and 
the  balance  of  $5,000  was  "  to  be  paid  out  of  the  proceeds  of 
said  business,  said  payments  commencing  with  its  business  of 
the  second  year,  and  not  less  than  twenty-five  per  cent,  of  the 
whole  sum  shall  be  paid  yearly,  until  the  said  sum  of  $5,000 
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shall  be  fully  paid ;  and  should  the  gross  profits  of  the  business 
of  the  second  year  amount  to  $8,000,  then,  in  that  case,  the  said 
Edwards  is  to  be  allowed,  by  said  Braeutigam  and  Taylor,  legal 
interest  on  said  sum  of  $5,000,  to  be  paid  out  of  their  share  of 
the  profits  of  said  business."  Before  the  "second  year"  thus 
referred  to  began  to  run,  Edwards  and  Taylor  wrote  to  complain- 
ant this  letter : 

"  My  Dear  Sir — Returning  from  Philadelphia,  this  evening,  I  have  conferred 
with  Mr.  Taylor,  and  find  him  indisposed  to  sell  his  quarter  at  the  price 
suggested  by  me  to  him,  in  my  note  of  Monday  evening  last. 

"And,  upon  consultation,  we  have  concluded  to  oifer  you  the  three  undivided 
quarter  interest  at  the  price  of  five  thousand  five  hundred  dollars  each,  or  we 
will  jointly  pay  yon  that  sum  for  your  quarter  interest." 

The  complainant  declined  to  buy,  but  accepted  the  offer  made 
to  buy  his  one-quarter  interest,  by  letter.  The  sale  was  there- 
fore complete ;  either  party  could  enforce  it. 

Now,  the  defendants  insist  that  the  complainant  must  allow 
the  $2,500,  one-half  of  the  $5,000  which  he  and  Taylor  agreed 
to  pay  Edwards,  and  that  he  is  only  entitled  to  $3,000  in  cash, 
under  the  offer  to  purchase  his  interest. 

I  cannot  so  read  or  interpret  this  contract.  How  was  the 
$5,000  still  due  to  be  paid  ?  Out  of  the  business  of  the  second 
year ;  that  was  the  agreement.  At  the  time  of  the  sale  of  the 
complainant's  interest,  the  second  year  had  not  commenced  to 
run.  The  undoubted  understanding  of  the  parties  was  to  make 
that  $5,000  out  of  the  business.  Most  clearly,  whether  there 
was  any  personal  liability  or  not  for  this  $5,000,  the  business 
was  made  liable  therefor.  It  was  expected  to  come  out  of  the 
business.  It  was  secured  by  an  agreement  to  re-assign  the  inter- 
est purchased,  and  by  the  further  agreement  to  forfeit  all  the 
interest  in  the  patents  purchased,  as  well  as  money  paid  (short 
of  the  whole  amount  due),  in  case  of  non-payment  of  any  one 
of  the  stipulated  installments. 

The  absolute  sale  of  all  the  complainant's  interest  at  the  date 
of  his  acceptance,  left  all  this  supposed  profit  in  the  business. 
Whether  more  or  less,  it  passed  to  the  vendees.     No  part  of  it 
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remained  in  the  complainant.  Therefore,  the  claim  that  this 
whole  interest  had  passed  to  the  complainant  for  a  consideration 
fully  paid  and  adjusted  as  to  part,  and  not  as  to  all,  and  that  a 
part  of  the  consideration  moneys  is  unpaid  and  is  a  debt  still  due 
and  owing  from  complainant  to  Edwards,  is  not  a  fair  and  full 
statement  of  the  question.  I  think  the  parties  agreed,  not  that 
complainant  should  be  liable  to  pay  the  last  $5,000,  or  any  part 
of  it,  but  that  the  business  should  be  liable  therefor.  Plainly, 
to  my  mind,  that  $5,000  was  still  in  the  business,  or  supposed  to 
be.  It  is  equally  plain  that  if  the  business  had  been  interrupted 
and  broken  up  before  the  commencement  of  the  said  year, 
Edwards  could  not  have  enforced  payment  of  the  $5,000  in  a 
court  of  equity,  because  he  had  expressly  agreed  to  look  to  the 
business  for  payment. 

Then,  again,  it  is  urged  that  payment  out  of  the  business  meant 
payment  out  of  the  patents,  or  stock  on  hand,  or  capital,  or  any 
implements  of  trade  belonging  to  the  copartnership.  I  think 
there  is  no  rule  of  interpretation  that  sustains  this  view.  The 
parties  did  not  so  intend,  for  the  complainant  and  Taylor  already, 
by  and  in  the  contract  under  which  they  purchased  the  two-thirds 
of  the  patents,  had  agreed  to  assign  all  their  interests  therein, 
and  to  permit  Edwards  to  hold  them  as  his  absolute  property,  as 
security  for  the  payment  of  the  price.  They  did  not  so  intend, 
for,  in  the  same  paper,  they  speak  of  business  and  profits,  and 
not  of  stock,  or  patents  or  implements  of  trade.  Besides,  busi- 
ness does  not  mean  stock,  or  machinery,  or  capital  and  the  like. 
While  business  cannot  be  done  without  these,  in  commercial 
language  it  is  as  distinct  from  them  as  labor  is  from  capital.  In 
speaking  of  the  business  that  may  be  done  by  a  merchant,  banker 
or  railroad  company,  the  mind  does  not  contemplate  or  dwell 
upon  the  character  or  quality  of  the  means  used,  but  of  the 
operations,  whether  great  or  small,  complex  or  simple,  numerous 
or  few,  for  one  or  the  other  of  these  conditions  may  arise  from 
much  or  little  stock  or  capital.  In  other  words,  "business" 
does  not  mean  dry-goods,  nor  cash,  nor  iron  rails  and  coaches. 
Business  is  not  these  lifeless  and  dead  things,  but  the  activities 
in  which  they  are  employed.     When  in  motion,  then  the  owners 
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are  said  to  be  in  business ;  and  then  it  is  that  merchants  and 
others  speak  of  the  profits  of  the  business. 

Again,  the  defendants  did  not  so  intend,  because  they  said  in 
their  offer,  "  we  will  Jointly  pay  you  that  sum  for  your  quarter 
interest."     The  promise  was  from  both  to  pay. 

Besides,  as  appears  from  the  testimony  of  Mr,  Edwards,  he 
so  understood  it  afterwards.     He  says : 

"  In  the  mean,  the  fifty-five  hundred  dollars  proper  was  accepted  by  him, 
and  we  offered  Mr.  Braeutigam  twenty-five  hundred  dollars  and  one  joint 
paper — Mr.  Taylor  and  I — in  two  notes  of  fifteen  hundred  dollars  each." 

I  think  there  should  be  a  decree  dissolving  said  copartnership, 
and  decreeing  that  the  said  defendants  pay  to  said  complainant 
the  sum  of  $5,500,  with  interest  from  the  13th  of  October  last, 
with  costs,  and  I  shall  advise  accordingly. 

Mr.  Chilion  Bobbins,  for  appellant. 
Mr.  J.  S.  Applegate,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

On  the  19th  of  December,  1881,  the  complainant  and  defend- 
ants entered  into  a  copartnership  for  the  manufacturing  of  cer- 
tain articles  under  two  patents  owned  by  Edwards,  the  latter 
having  one-half  interest  in  the  business  and  each  of  the  other 
partners  one-quarter  interest.  The  partners  were  to  make  con- 
tributions of  the  necessary  capital  for  prosecuting  the  business  in 
proportion  to  their  in4:erest  in  the  firm. 

In  the  articles  of  copartnership  it  was  stipulated  that  dissolu- 
tion of  the  partnership  could  only  be  had  by  legal  proceedings  or 
the  mutual  division  of  the  territory  covered  by  said  patents, 
according  to  and  in  proportion  to  the  interest  held ;  and  that  on 
the  dissolution  of  said  copartnership,  either  party  might  make, 
in  writing,  an  offer  to  the  others  of  the  price  at  which  he  would 
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buy  the  interest  of  the  others  or  sell  to  the  others  his  own  inter- 
est ;  that  the  other  party,  within  twenty  days,  should  signify  his 
election  whetiier  he  would  buy  or  sell  at  the  price  named,  and  if 
he  failed  to  do  so,  by  notice,  in  writing,  within  that  time,  the 
party  making  such  offer  might,  within  ten  days  thereafter,  buy 
or  sell,  at  his  own  election,  according  to  his  offer. 

By  an  agreement,  in  writing,  between  the  same  parties,  of  even 
date  with  the  articles  of  copartnership,  it  was  set  forth  that  Edwards 
had  sold  to  Braeutigam  and  Taylor  each  a  one-fourth  interest  in 
said  patents  for  the  sum  of  $10,000,  to  be  paid  to  said  Edwards 
by  them  as  follows :  the  sum  of  $2,000  in  cash,  the  further  sura 
of  $2,000  in  three  months  from  date,  the  sum  of  $1,000  in  four 
months  from  date,  and  the  balance  to  be  paid  out  of  the  proceeds 
of  the  business,  commencing  with  the  business  of  the  second  year, 
and  not  less  than  twenty-five  per  cent,  to  be  paid  yearly  until  the 
said  sum  of  $5,000  was  fully  paid. 

Subsequently,  Edwards  invented  a  new  trap  and  requested 
Braeutigam  to  purchase  an  interest  in  it,  which  the  latter  declined 
to  do.     Afterwards  the  following  letter  was  sent  to  Braeutigam : 

"  AsBTTRY  Park,  October  13th,  1882. 
"  My  Dear  Sir — Returning  from  Philadelphia  this  evening,  I  have  conferred 
with  Mr.  Taylor  and  find  him  indisposed  to  sell  his  quarter  at  the  price  sug- 
gested by  me  to  him  in  my  note  of  Monday  evening  last,  and  upon  consulta- 
tion we  have  concluded  to  offer  you  the  three  undivided  quarter  interest  at  the 
price  of  five  thousand  five  hundred  dollars  each,  or  we  will  jointly  pay  you 
that  sum  for  your  quarter  interest.  Yours  truly, 

"  A.  Edwards. 
"  F.  C.  Braeutigam.  D.  H.  Tayixjb." 

To  this  letter  Braeutigam  replied  as  follows : 

"  AsBURY  Park,  October  17th,  1882. 
"  Messrs.  A.  Edwards  and  D.  H.  Taylor : 

"  Gentlevien — Your  proposition,  dated  October  13th,  offering  to  sell  me  the 
three  undivided  quarter  interest  for  the  sum  of  five  thousand  five  hundred  dol- 
lars each,  or  to  pay  me  fis'e  thousand  five  hundred  dollars  for  my  quarter 
interest.  I  decline  to  buy  your  interest,  therefore  accept  your  offer  to  buy  my 
interest  at  the  price  stated  above.  Respectfully, 

"  F.  0.  Braeutigam." 
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After  this  acceptance  was  communicated  to  the  defendants,  the 
complainants  called  upon  them  and  demanded  payment  of  the 
said  sum  of  $5,500,  and  asked  to  have  the  partnership  dissolved. 
Edwards  insisted  that,  according  to  the  terms  of  the  offer,  the 
sum  of  $2,500  (one-half  the  sum  still  due  him  for  the  patents) 
should  be  deducted  from  the  price  agreed  to  be  paid  to  the  com- 
plainant, and  he  therefore  refused  to  pay  him  more  than  $3,000 
on  the  adjustment  of  the  matter.  Therefore,  the  complainant 
filed  his  bill  to  compel  the  defendants  to  pay  him  the  said  sum 
of  $5,500,  and  for  a  dissolution  of  the  partnership. 

The  difficulty  arises  from  the  fact  that  the  dissolution  was 
agreed  upon  before  the  commencement  of  the  second  year  of  the 
partnership  business,  and  both  the  offer  and  acceptance  are  silent 
as  to  the  mode  in  which  the  sum  of  $5,000  due  to  Edwards  for 
the  patents  is  to  be  adjusted. 

The  proposition  of  Edwards  was  to  give  or  take  an  equal  sum. 
In  determining  what  he  meant  by  the  offer,  it  must  be  con- 
sidered that  he  held  a  half  interest  in  the  firm,  with  a  right  to 
receive  and  have  from  the  other  members  the  sum  of  $5,000,  the 
balance  of  the  purchase  price  for  the  patents ;  and  they  held  each 
a  quarter  interest,  with  the  obligation  resting  on  them  to  pay 
Edwards  the  said  sum  out  of  their  share  of  the  proceeds  of  the 
business  after  the  first  year.  It  is  manifest,  therefore,  that  if 
Edwards's  offer  is  construed  as  a  proposition  to  give  the  com- 
plainant the  same  sum  for  his  quarter  interest  that  Edwards 
would  take  for  a  like  interest,  including  his  interest  in  the  debt 
due  him,  it  was  not  an  offer  to  give  or  take  an  equal  sum,  but 
was  an  offer  to  give  the  complainant  $2,500  more  for  his  quarter 
interest  than  Edwards  w^ould  have  received  for  a  quarter  interest 
if  the  complainant  had  elected  to  purchase.  It  is  true  that 
Edwards,  in  his  proposition,  did  not  say  that  the  $2  500  due  him 
from  the  complainant,  out  of  future  j)roceeds,  was  to  be  deducted, 
and  the  complainant  might  therefore  well  have  been  led  to  think 
that  he  was  to  receive  the  full  sum  of  $5,500 ;  but  it  is  also 
apj)arent  that  Edwards  understood  it  otherwise.  It  is  a  case 
in  which  the  whole  subject-matter  about  which  the  parties  dealt, 
was  not  embraced  in  the  offer  and  acceptance.     It  was  an  incom- 
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plete  bargain ;  the  minds  of  the  parties  did  not  come  together ; 
they  misapprehended  each  other,  and  therefore  there  is  no  bar- 
gain which  equity  should  enforce. 

But  if  the  agreement  was  to  the  effect  claimed  by  the  com- 
plainant, a  case  of  indebtedness  suable  at  law  is  presented ;  the 
transaction,  then,  is  without  any  equitable  feature. 

The  decree  below  should  be  reversed  and  the  bill  dismissed, 
without  costs. 

For  affirmance — Magie,  Reed — 2. 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Knapp, 
Parker,  Scudder,  Tan  Syckel,  Clement,  Cole,  Pater- 
son,  Whitaker — 11. 


Mary  Apgar  et  al.,  appellants, 

V. 

Nancy  L.  Apgar  et  a!.,  respondents. 

1.  Under  the  "Act  to  authorize  the  sale  of  hinds  limited  over  to  infants,  or 
in  contingency,  where  such  sale  would  be  beneficial"  {Rev.  p.  105^),  the  court 
has  power,  in  a  proper  case,  to  direct  a  sale  of  the  vested  estates  of  persons 
legally  competent,  against  their  will.  Qucere,  whether  the  court  has  the  power 
to  order  sale  of  estates  which  were  so  vested  before  the  statute  was  passed. 

2.  In  the  present  case,  it  clearly  appearing  that  a  sale  would  be  injurious  to 
the  interests  of  the  tenant  in  possession,  and  it  not  being  evident  that  it  would 
promote  the  interests  of  the  remaindermen,  the  court  refused  to  order  a  sale. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  reported  in  Apgar's  Case,  10  Stew.  Eq.  501. 

Mr.  R.  S.  Kuhl  and  Mr.  J.  G.  Shipman,  for  appell'ants. 

Mr.  J.  N.  Voorhees,  for  respondents. 
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The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

Paul  Apgar,  died  in  1855,  seized  of  a  farm  of  about  ninety- 
acres  in  Hunterdon  county.  He  devised  the  farm  to  his  widow, 
jSTancy,  during  her  widowhood,  with  remainder  to  his  daughter 
INIary  for  life,  and  the  remainder  in  fee  to  the  heirs  begotten  of 
tlie  body  of  his  daughter.  Nancy,  the  widow,  remarried  in  1857, 
and  thus  Mary,  the  daughter,  became  tenant  for  life  in  posses- 
sion. She  is  over  fifty-eight  years  old,  and  the  persons  who,  if 
she  should  die  without  other  issue,  would  take  as  the  heirs  begot- 
ten of  her  body  are  her  four  children,  Nancy  Apgar,  Sarah 
Ellen  Alpaugh,  Mary  Jane  Apgar  and  Louis  J.  Apgar.  These 
are  all  of  full  age. 

In  1882,  two  of  the  tenants  in  remainder,  Nancy  and  Sarah 
Ellen,  presented  to  the  chancellor  a  petition  praying  that  a  sale 
of  the  farm  might  be  ordered,  which  the  tenant  for  life,  Mary, 
and  the  other  tenants  in  remainder,  Mary  Jane  and  Louis  J., 
opposed.  The  sale  was  asked  for  under  the  "Act  to  authorize 
the  sale  of  lands  limited  over  to  infants,  or  in  contingency,  in 
cases  where  such  sale  would  be  beneficial,"  approved  March  20th, 
1857.     Rev.  p.  1052. 

At  the  time  this  act  was  passed,  the  life  estate  of  Mary  under 
her  father's  will  had  become  vested  and  she  was  of  age,  and  upon 
the  argument  in  this  court  a  question  was  suggested  whether  it  was 
within  the  power  of  the  legislature  to  compel  an  owner  of  a 
vested  estate,  competent  to  manage  her  own  aifairs,  to  submit  to 
a  sale  of  her  property,  for  no  delinquency  of  her  own,  and  for 
the  benefit  of  other  private  persons.  In  our  view  of  the  facts  in 
the  present  case,  it  will  not  be  necessary  to  decide  this  question. 

Another  suggestion  also  was  made,  that  a  correct  interpreta- 
tion of  this  statute  did  not  authorize  the  court  to  direct  a  sale  of 
estates  vested  in  tenants  legally  competent,  against  their  will; 
that  the  inconvenience  which  brought  about  its  enactment  was 
the  inability  of  such  tenants  to  make  a  good  title  to  the  fee  when 
their  estates  were  united  with  contingent  rights  or  rights  of 
infants,  and  that  the  sole  design  of  the  statute  was  to  remedy  this 
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inconvenience  by  enabling  the  court  to  dispose  of  these  otherwise 
unsalable  rights.  But  the  language  of  the  act  is  scarcely  consist- 
■ent  with  this  interpretation.  The  authority  expressly  conferred 
upon  the  court  is  to  sell  the  land  in  fee,  and  there  is  no  declara- 
tion in  the  act  that  objection  from  any  owner  shall  absolutely  bar 
a  sale.  Ever  since  the  enactment  of  the  law,  it  has  been  treated 
as  empowering  the  court  to  dispose  of  the  entire  estate,  when  the 
title  stood  in  the  condition  described,  and  this  construction,  so 
long  practiced  upon  and  acquiesced  in,  should  not  now  be  dis- 
turbed, unless  for  reasons  clearly  satisfactory. 

But  if  the  court  has  power  to  sell  the  vested  estates  of  those 
able,  but  unwilling,  to  convey  their  own  property,  obviously  the 
power  should  be  sparingly  exercised.  The  right  to  control  one's 
own  ought  to  be  preserved  as  far  as  is  practicable,  and  every 
reasonable  intendment  made  in  favor  of  its  maintenance. 

In  the  present  case,  therefore,  the  question  is  whether  the  facts 
on  which  the  court  may  act  are  so  clearly  shown  as  to  make  it 
the  duty  of  the  court  to  order  the  sale. 

In  the  opinion  of  the  learned  vice-chancellor  they  are ;  but 
his  conclusions  rest  upon  what  we  consider  somewhat  erroneous 
views  of  the  law.  Speaking  of  that  provision  of  the  statute 
which  declares  that,  if  upon  inquiry,  it  appears  that  the  situation 
and  prospective  value  of  the  lands  are  such  that  it  would  be  for 
the  interest  of  any  person  who  might  own  the  same  in  fee  to  sell 
the  same,  then  the  chancellor  shall  direct  such  sale,  he  says  that, 
although  the  legislature  could  not  have  intended  to  ignore  the 
rights  or  interests  of  the  life-tenant,  yet  this  clause  evidently 
contemplates  the  interests  of  the  owners  of  the  fee  only,  and  cer- 
tainly subordinates,  if  it  does  not  exclude,  the  interests  of  the 
owners  of  the  particular  estate.  We  do  not  so  understand  the 
statute.  We  consider  its  purpose  to  be  that  the  interests  of  the 
owners  of  both  particular  and  future  estates  are  to  be  regarded, 
and  the  advisability  of  sale  to  be  decided  as  it  would  be  by  a 
prudent  owner  of  the  fee  simple  in  possession.  The  present  situ- 
ation and  prospective  value  of  the  lauds  are  to  form  the  chief 
grounds  of  decision.  The  act  itself  gives  prominence  to  neither 
of  these  considerations  over  the  other;  but    in    the  nature  of 
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things  it  would  seem  that  if  either  is  to  have  the  greater  weight, 
it  should  be  the  present  situation  ;  for  that  is  capable  of  ascer- 
tainment, while  the  prospective  value  is  necessarily  the  subject, 
more  or  less,  of  conjecture.  The  vice-chancellor  reached  his  con- 
clusion in  favor  of  a  sale,  by  laying  undue  stress  upon  the  prob- 
able interest  of  those  whose  estates  were  not  yet  in  possession. 

Looked  at  from  our  standpoint,  the  circumstances  do  not  seem 
to  call  for  a  sale. 

The  life-tenant  is  provided  by  the  farm  with  a  home  for  her- 
self, her  husband,  her  mother,  her  daughter,  her  son  and  his 
family,  and  with  the  means  of  living  for  the  first  three.  The 
value  of  the  farm  is  estimated  at  from  $3,000  to  $4,000.  It  ia 
plain  that  the  interest  on  such  a  value  would  not  supply  nearly 
so  much  to  the  owner  of  the  particular  estate.  Her  interests 
would  be  very  injuriously  affected  by  converting  the  estate  into 
money.  Turning  to  the  evidence  touching  the  prospective  value 
of  the  land,  we  find  it  very  conflicting.  Many  witnesses  think 
that  the  husbandry  of  the  occupants  has  not  generally  been  such 
as  it  ought  to  have  been.  It  appears,  however,  to  be  conceded 
that,  within  four  or  five  years  prior  to  the  institution  of  these 
proceedings,  an  improvement  has  taken  place  in  this  respect,  and 
some  witnesses  express  the  opinion  that  the  condition  of  the  farm 
is  better  than  when  it  came  into  the  hands  of  the  present  tenant. 
Taken  altogether,  the  evidence  does  not  afford  the  basis  for  a  firm 
conviction  that  the  property  will  seriously  deteriorate  in  value 
during  the  continuance  of  the  life-tenancy.  In  the  absence  of 
such  a  conviction,  the  palpable  interests  of  the  tenant  in  posses- 
sion should  control  our  judgment  and  lead  us  to  forbid  a  sale. 

The  condition  of  the  title  seems  to  fortify  this  conclusion.  The 
circumstance  which  gives  the  court  power  to  sell  the  property  is, 
that  it  is  limited  over  to  the  heirs  begotten  of  the  body  of  Mary 
Apgar,  and  she  being  still  alive  may,  in  legal  possibility,  have 
other  children  than  those  now  in  esse.  But  since  Mary  Apgar  is 
about  sixty  years  old,  this  legal  possibility  is  scarcely  an  actual 
one,  and  a  title  made  by  Mary  Apgar  and  her  living  children 
would  probably  be  safe.  Now,  if  this  mere  legal  possibility  did 
not  exist,  the  life- tenant  would  be  secure  in  her  possession.    The 
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court  is  very  reluctant  to  exercise  a  power  that  depends  on  so 
slender  a  thread,  when  it  would  override  both  her  wishes  and 
her  interests. 

The  decree  below  should  be  reversed. 

Decree  unanimously  reversed. 


Garret  A.  Hobart,  receiver  &c.,  appellant, 

V. 

Mary  A.  Dovell,  respondent. 

If  a  bank  teller  knowingly  assist  the  cashier  or  any  other  oflBcer  in  embez- 
zling the  funds  of  the  bank,  he  will  be  civilly  responsible  for  the  loss  to  which 
he  thus  contributes. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows : 

There  are  difficulties  about  this  case,  but  my  mind  inclines  to 
the  conviction  that  the  complainant  is  entitled  to  an  account. 
The  difficulty  with  me  has  arisen  from  the  part  taken  by  Louis 
Dovell,  the  son  of  complainant,  and  the  second  teller,  in  the 
unlawful  transactions,  and  his  near  relationship  to  and  influence 
over  the  complainant.  I  think,  however,  that  principles  which 
would  reject  a  prayer  by  him  would  be  more  merciful  to  her. 
Her  advanced  age,  too,  justifies  a  court  of  equity  in  considering 
more  favorably  the  circumstances  attending  the  individual  case. 

I  conclude,  also,  that  there  is  no  evidence  to  charge  Louis 
Dovell  with  abstracting  any  money  from  the  bank.  That  his 
accounts  exhibited  a  deficiency  admits  of  no  doubt.  His  state- 
ment is  that  the  work  which  resulted  so  disastrously  to  the  bank, 
was  carried  on  for  two  years  and  more  under  the  management 
and  direction  of  Hedden,  the  cashier.  Although  he  was  aware 
of  Hedden's  manipulations,  yet  the  teller  never  ventured  to 
expose  the  crime  until  December  23d,  1874,  when,  at  the  close 
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of  the  day,  his  accounts  would  not  balance  by  $95,827.07,  accord- 
ing to  his  own  showing.  Perhaps  the  testimony  shows  that 
others  are  quite  as  responsible  for  this  concealment  as  the  teller. 
However,  at  the  close  of  the  day,  he  wrote  to  three  of  the  direct- 
ors (those  three  who  had  shown  most  interest  in  the  management 
of  the  bank),  and  invited  them  to  meet  him  at  the  bank.  They 
met  him,  and  he  revealed  to  them  the  immense  gap  in  his  ac- 
counts for  the  day.  They  spent  over  two  hours  with  him  in 
endeavoring  to  solve  the  frightful  problem.  I  cannot  but  in- 
quire. Why  spend  a  moment  at  calculations  or  adjustments  if  his 
statements  were  confessions  of  crime?  His  mother  held  the  title 
to  a  number  of  parcels  of  valuable  real  estate,  and  also  was  the 
owner  of  a  valuable  business;  her  son  says  that  he  told  the 
directors  that  he  would  procure  her  to  convey  all  these  to  the 
bank,  to  be  held  by  it  as  security  until  they  could  satisfy  them- 
selves as  to  his  liability.     This  she  did  the  next  day. 

It  is  urged  that  a  liability  on  her  part  arises,  even  though  the 
teller  has  been  guilty  of  no  malfeasance,  because  he  obeyed  the 
commands  of  his  superior.  He  was,  doubtless,  under  a  high 
moral  obligation  to  expose  Hedden,  even  though  his  statement 
that  he  supposed  the  directors  knew  of  the  perfidy  be  laid  out  of 
view.  But  Mrs.  Dovell  is  not  surety  for  a  merely  moral  delin- 
(^[uency. 

I  have  said  that  I  am  not  satisfied  that  there  is  any  evidence 
to  charge  the  teller.  I  think  that  although  the  defalcations  may 
not  be  traced  to  their  beginnings,  they  are  generally  quite  satis- 
factorily accounted  for.  Indeed,  in  this  respect,  I  am  quite  con- 
fident that  the  complainant  proceeded  fully  as  far  as  the  rules  of 
evidence  require.  As  between  the  complainant  and  defendant,  I 
think  the  burden  rests  with  the  defendant.  She  is  only  a  surety ; 
to  that  end  she  pledges  her  estate.  She  rightfully  says  to  the 
defendant,  "  I  want  my  property  returned  to  me,  unless  you  can 
show  a  liability  on  the  part  of  my  son.  You  say  his  accounts 
are  wrong,  and  that  he  has  taken  moneys  from  the  bank  and  not 
replaced  them ;  establish  that  now  or  account  to  me  for  what  you 
have  of  mine."  I  think  this  is  the  true  relation  of  these  parties. 
If  I  am  right  in  this,  then  I  am  clearly  justified  in  concluding 
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that  the  defendant  has  failed  to  show  any  liability  on  the  part  of 
Louis  Dovell,  such  as  will  bind  the  complainant. 

But  it  is  said  that  the  teller  confessed  himself  guilty.  I  can- 
not believe  he  did  so  in  the  sense  contemplated.  I  believe  he 
did  so  to  the  extent  of  allowing  Hedden  to  compel  him  to  make 
numerous  large  false  entries.  Consider  the  fact  that  he  was 
allowed  to  deposit  all  his  receipts  for  that  day  in  the  bank  vault 
after  his  disclosures,  and  to  lock  the  bank  itself  and  to  carry 
away  the  key,  and  that  he  was  not  arrested  nor  put  under  guard, 
or  in  any  manner  watched,  and  it  does  seem  impossible  to  believe 
that  three  leading,  active,  shrewd  and  able  business  men  had 
just  heard  the  teller  of  their  bank  say,  "I  appropriated  $95,000 
of  the  bank's  money  to  my  own  use."  However  desirous  to 
save  the  reputation  of  the  bank,  and  to  secure  a  pledge  equiva- 
lent to  the  defalcation,  they  certainly  would  not  have  trusted  the 
man  out  of  their  sight  who  had  committed  such  a  crime,  until 
the  offered  pledge  was  in  their  hands,  if  he  had  unmistakably 
made  the  crime  known. 

But  whatever  the  son  may  have  said,  the  complainant  being 
a  surety,  and  having  given  the  property  in  pledge,  is  entitled  to 
full  and  clear  proof  of  liability  on  the  part  of  the  son  before  the 
bank  can  hold  her  property  against  her.  There  is  no  such  proof. 
The  son  denies  that  he  ever  made  any  such  admissions.  That 
Hedden  was  constantly  making  false  entries,  or  directing  them 
made,  and  using  false  vouchers  as  a  basis  for  such  entries,  to 
amounts  exceeding  $60,000,  if  not  a  great  deal  more,  is  not 
questioned.  And,  while  it  has  not  been  shown  just  how  the  dis- 
crepancy of  $95,000  arose,  yet  not  one  dollar  of  it  has,  in  any 
other  sense  than  it  is  in  his  accounts,  been  traced  to  Louis 
Dovell's  hands.  There  is  nothing,  outside  of  the  fact  that  he 
■was  teller,  in  his  life,  habits  or  business,  that  has  given  rise  to  a 
breath  of  suspicion,  so  far  as  the  evidence  now  before  me  dis- 
closes. And  where  there  is  such  abundant  proof  against  another, 
proof  that  would  compel  that  other  to  answer  for  every  dollar  of 
this  loss,  the  court  certainly  cannot  force  conclusions  as  to  this 
teller,  in  order  to  reach  the  property  of  his  mother. 

Again,  it  is  insisted  that  the  teller,  knowing  of  Hedden's  guilt, 
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and  allowing  himself  to  be  used  by  Heddeu,  is  equally  liable 
with  Heddeu.  This  may  be  so,  criminally,  but  I  think  not  so, 
civilly,  under  the  circumstances  of  this  case.  It  is  sufficient  as  to 
the  first  to  say  that  Mrs.  Do  veil  knew  nothing  of  any  crime. 
She  says  that  she  spoke  to  her  son  on  that  point  and  that  he 
expressly  denied  it.  And  as  to  the  second  point  (his  civil  lia- 
bility for  the  acts  of  his  superior),  I  cannot  subscribe  to  that  doc- 
trine. Besides,  the  complainant  only  pledged  her  property  to 
secure  the  bank  against  her  son's  default,  and  she  ought  not,  on 
principles  of  the  plainest  equity,  to  be  held  for  the  defaults  of 
others  of  which  she  had  no  knowledge  and  which  were  no  part 
of  the  contract. 

The  doctrine  of  laches  has  been  very  forcibly  pressed  against 
the  complainant.  The  argument  has  been  very  skillfully  forti- 
fied by  highest  authority.  However,  I  do  not  think  I  am  re- 
quired to  apply  the  rule  in  this  case.  I  take  into  account  the 
facts  that  the  complainant  is  an  old  woman,  quite  feeble  in  body, 
but  slightly  versed  in  business,  evidently  quite  illiterate,  that  she 
never  was  informed  by  the  directors  nor  any  one  else  of  the  true 
nature  or  extent  of  the  defalcation — whether  such  defalcation  lay 
at  the  door  of  her  son  in  whole  or  in  part,  either  morally  or 
legally,  excepting  only  so  far  as  the  son  himself  informed  her; 
that,  as  between  the  bank  and  the  complainant,  it  was  its  duty 
to  force  the  issue ;  and  that  whether  the  burthen  of  taking  the 
initiative  was  upon  her  or  not  in  obtaining  a  judgment  or  decree, 
the  law  will  grant  to  either  a  reasonable  time  for  investigation, 
accounting  and  settlement,  before  it  will  allow  the  doctrine  of 
laches  to  take  hold. 

A  reasonable  time  for  the  performance  of  a  duty  or  obligation 
is  never  out  of  the  mind  of  a  court  of  equity.  In  this  case  an 
account  was  to  be  taken.  The  complainant  could  rest  most 
securely  until  that  was  done.  She  did  not  convey  her  property  to 
pay  an  ascertained  debt  or  any  certain  part  of  it.  There  was  no 
ascertainment  as  to  her,  or,  so  far  as  she  was  informed,  either  of 
the  debt  or  of  the  value  of  her  property,  nor  as  to  the  bank,  of 
the  value  of  her  property,  except  roughly  and  generally.  She 
w^as  not  an  accountant.     She  had  no  access  to  the  books  of  the 
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bank  containing  the  accounts.  She  could  not  have  understood 
them  if  she  had  had  access  to  them,  for  it  seems  that  no  one  can 
understand  them.  They  are  falsified,  and  the  falsifications  run 
through  many  years. 

I  conclude  that,  as  between  the  complainant  and  defendant,  it 
was  the  duty  of  the  defendant  to  ascertain,  by  an  accounting, 
the  extent  of  the  liability  of  Louis  Dovell,  as  teller,  before  he 
can  claim  a  right  to  retain  the  property  of  the  complainant.  In 
this,  the  initiative  was  with  the  defendant.  The  defendant  was 
entitled  to  a  reasonable  time  to  perform  this  duty,  without  costs 
or  legal  interference.  I  am  quite  sure  that  if  the  doctrine  of 
laches  can  be  applied  to  the  complainant  at  all,  she  would  be 
justified  in  giving  more  time;  for  her  position  has  some  of  the 
aspects  of  a  complainant  mortgagor,  who  files  his  bill  to  redeem. 
But,  at  all  events,  laches  or  limitations  would  not  begin  to  run 
in  such  a  case  as  this  until  the  expiration  of  at  least  two  years. 

In  this  case,  two  years  would  not  be  an  unreasonable  time  for 
the  law  to  allow  the  bank  to  make  and  state  an  account  of  so 
many  intricate  transactions.  This  will  be  conceded  by  any  one 
who  reads  the  many  hundreds  of  pages  of  testimony  taken  in 
this  case.  For  nine  months,  at  least,  have  the  very  learned  and 
skillful  counsel  for  the  defendants  had  this  matter  under  investi- 
gation, and  still  I  believe,  to  them,  there  is  much  that  is  myste- 
rious and  doubtful.  Besides,  it  is  to  be  noted  that  the  case 
discloses  the  fact  that  at  least  two  of  the  eminent  counsel  for  the 
defendant  had  been  long  engaged,  by  and  with  the  aid  of  skill- 
ful experts,  in  endeavoring  to  trace  and  discover  the  history  of 
the  transactions  by  which  the  bank  was  plundered. 

I  think,  as  between  the  complainant  and  defendant,  she  is 
entitled  to  a  reconveyance  of  all  the  lands  which  the  bank  still 
holds,  and  to  an  account  of  all  the  moneys  received  by  the  bank 
for  lands  sold  to  bona  fide  purchasers,  and  for  all  rents  of  any 
of  these  lands  received  by  the  bank,  for  all  other  moneys  re- 
ceived by  the  bank  for  stock  sold,  or  accounts  of  R.  B.  Dovell 
&  Son,  which  were  credited  to  the  account  of  Louis  Dovell. 
I  come  to  these  conclusions,  notwithstanding  the  execution 
and  delivery  of  the  four  notes  by  Louis  Dovell,  dated  January 
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Ist,  1876,  to  Hedden,  in  the  name  of  the  bank,  as  payment 
for  $106,491.01.  Dovell  says  Hedden  told  him,  before 
he  gave  the  notes,  that  he  wanted  to  use  them  in  New  York, 
and  would  retarn  them  to  him  again.  The  notes  were  never 
used  at  all.  Dovell's  statement  as  to  the  purpose  and  un- 
derstanding at  the  time  is  not  contradicted.  He  also  gave 
four  other  notes  for  the  same  amounts,  but,  instead  of  signing 
his  own  name,  signed  "  R.  B.  Dovell  &  Son."  He  gave  these 
first,  and  when  it  appeared  that  Hedden  did  not  want  them  so 
signed,  he  asked  for  tiie  notes  signed  by  Louis  Dovell,  in  his 
own  name.  Louis  took  them  and  left  ail  the  eight  notes  with 
Hedden,  in  all  amounting  to  $212,000.  As  this  case  stands,  I 
think  this  transaction  has  no  other  significance  than  to  show  to 
the  court  the  supreme  control  of  Hedden  over  the  manifestly 
weak,  if  not  deficient,  Dovell.  Yet  counsel  for  defendant 
pressed  the  giving  of  these  notes  as  conclusive  of  the  defalcation 
and  its  exact  extent.  It  strikes  me,  however,  this  insistment  is 
all  broken  up  by  the  fact  that  these  notes  were  given  for  the 
entire  defalcation,  including  Hedden's,  too,  without  any  regard 
to  the  large  and  valuable  real  estate,  and  without  regard  to  the 
proceeds  of  the  business  which  the  bank  was  managing. 
I  shall  advise  a  decree  in  accordance  with  these  views. 

Mr.  J.  Frank  Fort  and  Mr.  A.  Q.  Keasbey,  for  appellant. 

The  bill  in  this  case  is  filed  against  the  First  National  Bank 
of  Newark  and  Garret  A.  Hobart,  its  receiver,  who  was  ap- 
pointed by  the  comptroller  of  the  currency  on  the  10th  day  of 
June,  1880,  upon  the  insolvency  of  the  bank. 

The  bill  was  filed  in  March,  1881.  The  substance  of  it  is, 
that,  in  1864,  nearly  six  years  before  the  failure  of  the  bank, 
Louis  Dovell,  the  son  of  the  complainant,  who  was  then  the 
teller  of  the  bank,  found  a  deficiency  of  about  $90,000  in  his 
accounts ;  called  some  of  the  directors  together,  explained  to 
them  the  fact  that  such  deficiency  existed,  but  denied  that  he  had 
taken  the  money  for  his  own  use,  and  proposed  to  cause  the 
property  of  his  mother,  who  was  surety  on  his  teller's  bond,  to 
be  conveyed  to  the  bank,  to  be  held  in  trust  to  secure  the  bank 
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for  any  deficiency  which  might  be  found,  on  examination,  to 
exist,  caused  by  his  embezzlement  or  wrongful  appropriation 
of  the  moneys  of  the  bank.  That  a  number  of  tracts  of 
land  were  accordingly  so  conveyed  to  certain  directors  of  the 
bank,  who  afterwards  conveyed  them  to  the  bank.  That  all 
the  property  so  conveyed  was  taken  possession  of  by  the  bank, 
except  a  house  in  Summer  avenue,  occupied  by  his  mother. 
That  the  bank,  after  1876,  received  all  the  rents  and  profits 
of  the  real  estate,  except  the  Summer  avenue  lot.  That  sev- 
eral portions  of  the  real  estate  so  conveyed  were  subject  to 
mortgages,  and  were  afterwards  sold  under  foreclosure,  the  com- 
plainant being  unable  to  protect  them  and  the  bank  neglecting  to 
do  so.  That  the  bank  still  held  the  tract  in  Summer  avenue,  a 
tract  in  the  city  of  Newark,  on  the  south  side  of  Maiden  lane, 
and  one  undivided  half  of  certain  lands  in  Clinton.  That  the 
directors  promised  to  investigate  Louis  Dovell's  accounts  and 
ascertain  the  deficiency,  if  any  existed,  but  neglected  to  do  so. 
After  the  insolvency,  the  receiver  took  possession  of  the  remain- 
ing real  estate,  and  was  seeking  to  recover  possession,  by  eject- 
ment, of  the  lot  in  Summer  avenue.  That  the  deficiency  appa- 
rent in  the  teller's  accounts  was  not  an  actual  deficiency,  and  that 
he  did  not  wrongfully  take  any  funds  of  the  bank  to  any  amount. 
That  the  cashier,  Hedden,  had  caused  the  apparent  deficiency  by 
fraudulent  dealing  with  the  funds  of  the  bank.  That  the  com- 
plainant had  also  transferred  to  the  bank  certain  notes  and  money 
for  the  same  purpose  for  which  the  real  estate  had  been  trans- 
ferred, and  also  certain  stock  of  the  bank,  which  was  held  by  the 
Newark  Savings  Institution  as  security  for  a  loan  and  was  sold 
by  the  Savings  Institution  to  satisfy  its  debt,  whereby  she  lost 
her  equity  in  the  stock  and  was  made  liable  for  the  deficiency. 

The  prayer  of  the  b-ill  is  that  an  account  may  be  taken  of  all 
the  property  transferred  to  the  bank,  and  that  the  receiver  may 
account  for  what  was  then  held  by  him  as  such,  and  may  set 
forth  an  account  of  the  alleged  deficiency  and  how  it  arose,  and 
of  what  it  consisted,  and  the  disposition  that  the  bank  made  of 
the  savings  institution  stock,  and  the  particulars  of  the  com- 
plainant's account,  under  the  firm  name  of  R.  B.  Dovell's  Son, 
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with  the  bank,  and  what  charges  and  credits  and  other  items 
have  been  added  to  it  since  the  transfer  of  the  property  to  the 
bank,  and  that  an  account  of  all  the  transactions  of  the  teller 
with  the  bank  may  be  taken,  and  the  amount  of  his  defalcation, 
if  any,  ascertained ;  and  also  of  the  damages  sustained  by  the 
complainant  by  reason  of  the  fraudulent  and  negligent  acts 
of  the  bank;  and  of  the  rents  and  profits  received  by  the 
bunk  from  the  real  estate,  and  if  it  shall  appear  that  Louis 
Dovell  has  not  taken  any  funds  of  the  bank  wrongfully,  that 
the  receiver  may  be  decreed  to  pay  over  to  the  complainant  the 
t©tal  amount  of  money  realized  by  the  bank  from  the  sale  or 
collection  of  the  property,  notes  and  commercial  paper,  with 
interest,  and  the  amount  of  rents,  and  tiiat  he  may  be  decreed  to 
reconvey  to  her  all  the  real  estate  and  personal  property  which 
was  conveyed  to  the  bank,  remaining  in  his  possession,  and  if  it 
shall  appear  that  he  was  indebted  to  the  bank  or  to  the  receiver 
by  reason  of  his  having  wrongfully  taken  the  funds,  the  same 
may  be  deducted  from  the  property  and  money  so  transferred  to 
the  bank,  and  the  balance  paid  over,  transferred  and  reconveyed 
to  her. 

The  answer  of  the  receiver  denies  all  knowledge  of  the  affairs 
of  the  bank  relating  to  Louis  Dovell;  admits  that  the  land  was 
conveyed  to  the  directors;  claims  that  the  deeds  were  absolute, 
and  that  he  was  assured  by  the  directors  that  they  were  made  to 
indemnify  the  bank  to  the  extent  of  the  value  of  them,  for  losses 
arising  to  the  bank  by  reason  of  the  deficiency,  howsoever  caused, 
and  denies  that  they  were  made  in  trust  for  the  purposes  set  forth 
in  the  bill ;  that  the  receiver  had  discovered  that  the  cashier  and 
teller  were  largely  in  default  to  the  bank,  and  that  both  or  one 
of  them  had  abstracted  or  misapplied  a  large  amount  of  the 
funds ;  that  he  was  unable  to  ascertain  what  amount  of  defalca- 
tion or  deficiency  was  due  to  the  receiving  teller,  Louis  Dovell, 
or  other  parties ;  that  he  cannot  tell  whether  the  deficiency  was 
apparent  and  not  real,  but  alleges  that  he  was  informed  by  the 
directors  of  the  bank  that  Dovell  admitted  his  liability  to  make 
good  the  deficiency ;  that  the  transfer  was  made  for  the  purpose 
of  enabling  the  officers  of  the  bank  to  dispose  of  the  property 
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for  the  best  price  that  could  be  obtained,  and  apply  the  proceeds 
towards  the  satisfaction  of  the  deficiency,  howsoever  the  same 
might  have  been  caused,  and  insists  upon  his  right  to  dispose  of 
the  premises  for  the  purpose  of  using  the  proceeds  for  the  reduc- 
tion of  the  debts  of  the  bank  and  the  re-imbursemeut  of  the 
stockholders. 

The  decree  of  the  court  directs  that  the  receiver  shall  forth- 
with execute  a  deed  to  the  complainant  for  all  the  real  estate 
remaining,  and  pay  to  the  complainant  all  the  moneys  received 
by  the  bank,  or  any  person  for  its  use,  from  the  sale  of  the  real 
estate,  or  from  the  rents  or  profits  of  the  real  estate  and  personal 
property,  less  sums  paid  out  for  taxes  and  i;3surance ;  and  all 
moneys  received  by  the  bank  or  for  its  use  from  the  complain- 
ant, on  account  of  the  contract  of  indemnity,  with  interest  on  all 
sums  so  received  from  the  time  when  received,  and  that  it  be 
referred  to  a  master  to  ascertain  these  amounts. 

I.  Upon  this  statement,  it  is  manifest  that  the  relief  prayed 
for  by  the  bill  and  directed  by  the  court  is  entirely  inappropriate, 
and  that  the  decree  is  incapable  of  execution.  It  directs  an 
account  of  moneys  and  property  received  by  the  bank  more  than 
six  years  before  the  suit  was  brought,  and  the  absolute  transfer 
and  payment  of  the  whole  of  it  by  the  receiver  to  the  complain- 
ant, irrespective  of  the  rights  of  the  creditors  of  the  bank, 
making  the  complainant  a  preferred  creditor  for  whatever  amount 
may  be  found  due  from  the  bank  to  her  under  the  decision  of 
the  vice-chancellor. 

This  implies  an  entire  misconception  of  the  rights  of  the  com- 
plainant against  the  receiver  of  a  national  bank,  and  of  his 
duties  in  respect  to  the  assets  which  come  into  his  hands. 

By  the  act  of  congress  (section  5234),  it  is  the  duty  of  the 
receiver  to  "  take  possession  of  the  books,  records  and  assets  of 
every  description  of  the  bank ;  collect  all  debts,  dues  and  claims 
belonging  to  it,  and  shall  pay  all  moneys  over  to  the  treasurer 
and  report  all  his  acts  and  proceedings  to  the  comptroller  of  the 
currency,"  and  by  section  5235  it  is  provided  that  the  comp- 
troUer  shall,  upon  appointing  a  receiver,  cause  notice  to  be  given 
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for  thirty  days  in  such  newspaper  as  he  shall  direct,  calling  on 
all  persons  having  claims  against  the  bank  to  present  the  same 
and  make  legal  proof  thereof,"  and  section  5236  provides  that, 
after  paying  to  the  United  States  any  deficiency  in  redeeming  the 
circulating  notes  of  the  bank,  the  comptroller  shall  make  a 
ratable  dividend  of  the  money  in  his  hands  on  all  such  claims  as 
may  have  been  proved  to  his  satisfaction,  or  adjudicated  in  a 
court  of  competent  jurisdiction,  and  so  continue  as  the  assets  are 
paid  over  to  him.  The  remainder  of  the  proceeds,  if  any,  shall 
be  paid  to  the  shareholders  in  proportion  to  the  stock  held  by 
them.  Van  Antwerp  v.  Holland,  8  Blatchf.  282  ;  Bank  of  Bethel 
V.  Pahquioque  Bank,  14-  Wall.  383 ;   Case  v.  Bank,  100  JJ.  S. 

II.  But,  upon  the  merits  of  the  case,  the  complainant  is  not 
entitled  to  recover.  It  is  a  stale  demand,  and  relief  should  be 
refused  on  the  ground  of  laches.  Smith  v.  Clay,  3  Bro.  C.  C. 
64-0  ;  Mooei's  v.  White,  6  Johns.  Ch.  360-368 ;  Rayner  v.  Pear- 
sail,  3  Johns.  Ch.  578-585  ;  Stuut  v.  Seabrook,  3  Stew.  Eq.  187  ; 

1  Slory  Eq.  Jur.  529 ;  Foster  v.  Hodgeson,  19  Ves.  179-185  j 
Twin  Lick  Oil  Co.  v.  Marbury,  91    U.  S. ;  Badger  v.  Badger y 

2  Wall.  90;  Harwood  v.  E.  R.  Co.,  17  Wall.  78;  Marsh  v. 
Withorn,  21  Wall.  178. 

This  is  not  a  case  of  direct  trust,  and  therefore  the  lapse  of 
time  is  a  bar  applicable  in  equity,  in  analogy  to  the  statute  of 
limitations  at  law.  McClane  v.  Shepherd,  9  C.  E.  Gr.  76 ;  and 
see  1  Pom.  Eq.  Jur.  Ji,18,  4-19  and  eases  dted. 

III.  The  allegations  of  the  bill  upon  which  the  claim  for 
relief  is  founded,  are  not  proved.  As  to  the  stock  of  the  bank, 
alleged  to  have  been  transferred,  it  was  held,  at  the  time,  by  the 
Newark  Savings  Institution,  to  secure  a  debt,  and  was  sold  by 
that  institution  for  a  less  amount  than  its  claim,  and  nothing 
was  received  by  the  bank  on  that  account.  As  to  the  alleged 
transfer  of  personal  property,  there  is  no  evidence  that  the  busi- 
ness of  Mrs.  Dovell,  or  of  R.  B.  Dovell's  Son,  was  transferred 
to  the  bank,  and  such  small  amounts  as  were  paid  in  to  the  bank 
on  account  of  R.  B.  Dovell's  Son,  were  duly  credited  to  the 
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account,  and  an  examination  of  the  books  will  show  that  the 
bank  realized  nothing  on  account  of  the  deficiency  of  the  teller, 
except  about  $4,000. 

It  is  not  denied  that  a  deed  absolute  on  its  face  may  be 
shown,  by  parol  evidence,  to  have  been  intended  as  a  mortgage, 
whether  by  distinct  proof  of  the  contract  or  by  surrounding 
circumstances,  except  as  to  bona  fide  purchasers  for  value  with- 
out notice.  But  it  is  also  true  that  the  presumption  arises 
that  the  instrument  is  what  it  purports  on  its  face  to  be — an 
absolute  conveyance  of  land.  To  overcome  this  presumption, 
and  to  establish  its  character  as  a  mortgage,  the  cases  all  agree 
that  the  evidence  must  be  clear,  unequivocal  and  convincing,  for, 
otherwise,  the  natural  presumption  will  prevail.  3  Pom.  Eq. 
Jur.  §  1196 ;  Plumer  v.  Guthrie,  76  Pa.  St.  4^5 ;  McGinty  v. 
McGinty,  63  Pa.  St.  38;  Bailling  v.  Brasulln,  103  III.  U^  ; 
Maker  v.  Farwell,  97  III.  56 ;  Knowles  v.  Knowles,  86  III.  1 ; 
Wilson  V.  McDowell,  78  111.  517;  Phillips  v.  Croft,  43  Ala.  477; 
Andreios  v.  Hyde,  3  Cliff.  516. 

Mr.  Joseph  Coult  and  Mr.  H.  C.  Pitney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

In  1874,  Louis  Dovell  was,  and  for  a  long  time  had  been,  the 
receiving-teller  of  the  First  National  Bank  of  Newark.  About 
December  22d  of  that  year  he  disclosed  to  the  president  and 
two  directors  of  the  bank  that  his  accounts  were  short  nearly 
$90,000,  and  offered  to  convey  to  the  bank  his  own  property, 
and  to  procure  from  his  mother,  Mary  A.  Dovell,  a  conveyance 
to  the  bank  of  her  property,  because  of  this  deficiency.  On  the 
following  day,  such  conveyances  were  made  to  two  of  the  direct- 
ors, who  afterwards  conveyed  the  property  to  the  bank.  In 
June,  1880,  the  bank  failed,  and  Garret  A.  Hobart  was 
appointed  its  receiver  under  the  laws  of  the  United  States  by 
virtue  of  which  it  was  organized.  In  March,  1881,  Mary  A. 
Dovell  filed  her  bill  in  the  court  of  chancery  against  the  receiver. 
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praying  that  an  account  might  be  taken  of  the  transactions 
between  her  son  and  the  bank,  and  that  if  it  should  appear  that 
her  son  had  not  taken  any  of  the  funds  of  the  bank  wrongfully, 
then  the  receiver  s-hould  reconvey  to  her  such  property  as  he 
still  had  of  that  conveyed  by  her,  and  should  pay  to  her  what- 
ever the  bank  had  realized  from  the  residue  thereof,  or  if  it 
should  appear  that  Louis  Dovell  was  indebted  to  the  bank  by 
reason  of  his  having  wrongfully  taken  its  moneys  or  funds, 
then  such  reconveyance  and  payment  should  be  made  after 
deducting:  the  amount  of  that  indebtedness.  The  receiver's 
answer,  in  terms,  avers  that  the  conveyances  were  absolute  and 
that  he  claims  absolute  title  to  the  property,  but  it  admits  that 
the  transfer  was  made  "  to  indemnify  the  bank  for  losses  arising 
by  reason  of  the  said  deficiency,"  and  "  for  the  purpose  of 
enabling  the  officers  of  the  bank  to  dispose  of  the  property  for 
the  best  price  they  could  obtain,  and  apply  the  proceeds  thereof 
towards  the  satisfaction  of  the  said  deficiency."  Proofs  having 
been  put  in,  the  cause  was  argued  before  the  vice-chancellor,  and 
fliree  main  questions  were  there  presented :  1st,  whether  the 
conveyances  were  absolute;  2d,  if  not,  for  what  purpose  were 
they  made ;  and,  3d,  whether  the  complainant  was  entitled  to  an 
account  and  to  a  reconveyance  and  payment  in  case  of  a  surplus 
after  satisfying  the  purposes  of  the  transfer. 

The  vice-chancellor  decided  that  the  conveyances  were  not 
absolute,  that  they  were  made  for  the  purpose  of  securing  a 
restoration  to  the  bank  of  such  moneys,  funds  or  property  as 
Louis  Dovell  himself  had  embezzled,  abstracted  or  misappropri- 
ated, and  that,  since  the  evidence  failed  to  satisfy  him  that  Louis 
Dovell  had  personally  abstracted  anything  from  the  bank,  the 
receiver  should  at  once  reconvey  to  the  complainant  the  prop- 
erty which  he  retained,  and  should  account  for  and  pay  over  to 
her  all  moneys  realized  by  the  bank  from  the  residue. 

Hence  this  appeal  by  the  receiver. 

We  agree  with  the  learned  vice-chancellor  that  the  convey- 
ances were  not  absolute.  The  answer,  in  effect,  admits  this,  and 
the  testimony  makes  it  clear. 

But  we  do  not  think  the  purpose  of  the  transfer  was  so  restricted 
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as  it  was  deemed  in  the  court  below.  Our  conclusion  is  that 
it  was  designed  to  indemnify  the  bank,  not  only  for  funds 
abstracted  by  Dovell  himself,  but  also  for  all  of  the  deficiency 
for  which  he  was  civilly  responsible.  To  this  effect  is  the  affi- 
davit of  the  complainant  herself,  annexed  to  her  bill.  She 
executed  the  deeds  at  the  instance  of  her  son,  and  on  consultation 
with  him  alone,  and  in  narrating  the  interview  between  them 
that  led  to  the  conveyance,  she  says : 

"  He  stated  to  me  that  he  had  not  taken  or  misapplied  any  of  the  funds  of 
the  bank,  nor  any  of  its  securities  or  property,  and  that  as  soon  as  an  examina- 
tion of  his  accounts  could  be  had,  and  it  could  be  determined  whether  lie 
should  be  charged  with  any  of  the  said  deficiency  or  not,  there  should  be  a 
settlement  between  me  and  the  bank,  and  in  case  there  was  no  deficiency 
chargeable  to  him,  I  should  get  back  whatever  I  furnished  as  security;  or  if 
it  was  found  that  he  was  liable  for  any  part  of  it,  I  should  get  back  the  secu- 
rity upon  the  payment  of  that  part  for  which  he  was  liable." 

So,  in  her  testimony,  she  says  the  transfer  was  made  until  it 
could  be  found  out  "  whatever  deficiency  or  whatever  it  was 
there  might  be  against  him,"  for  the  purpose  of  securing  to  the 
bank  "  whatever  they  brought  against  him."  Of  similar  import 
is  the  evidence  of  the  son,  when  he  says  he  told  the  directors, 
speaking  of  the  shortage  in  his  accounts,  "  If  it  is  through  any- 
thing I  have  done,  why,  I  am  willing  to  make  it  perfectly  good, 
and  will  secure  you  until  you  can  find  it  out."  The  evidence 
of  the  directors  engaged  in  the  transaction  indicates  that  they 
understood  the  conveyances  as  being  intended  to  meet  the  defi- 
ciency, no  matter  how  it  had  occurred,  or  rather  as  one  conceded 
to  have  been  occasioned  by  the  teller's  default  alone,  but  we 
think  this  inference  was  hardly  warranted  in  its  unconditional 
form.  The  circumstances  of  the  teller's  disclosure  certainly  gave 
rise  to  a  strong  suspicion  of  personal  delinquency  in  him  com- 
mensurate with  the  apparent  loss,  but  they  are  not  to  be  regarded 
as  conclusive. 

The  testimony  hitherto  produced  indicates  that  the  deficiency 
arose,  in  whole  or  in  great  part,  from  the  embezzlement,  by  the 
cashier,  of  moneys  in  the  hands  of  Dovell,  the  teller.  Some  of 
the  cashier's  transactions  were  of  such  a  nature  that  it  is  difficult 
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to  believe  that  the  teller  was  not  apprised  of  their  dishonest  or 
unauthorized  character,  yet  nevertheless  he  lent  himself  to  their 
furtherance  by  actually  delivering  to  the  cashier  the  money 
which  he  asked  for,  and  concealing  the  facts  beneath  false  state- 
ments in  his  accounts.  For  knowingly  assisting  in  such  an 
abstraction,  the  teller  would  be  as  responsible  to  the  bank  as  if 
he  had  spent  the  money  himself.  He  was  an  officer  of  the  bank, 
having  certain  prescribed  duties,  for  the  faithful  performance  of 
which  he  was  bound  directly  to  the  corporation.  No  orders  of 
the  cashier  could  exculpate  him  in  the  breach  of  those  obliga- 
tions. Within  the  scope  of  the  cashier's  authority,  and  so  long 
as  he  was  apparently  acting  on  behalf  of  the  corporation,  the 
cashier's  directions  might  control  the  teller,  and  the  latter  might 
not  be  required  to  look  beneath  the  surface  of  his  superior's  acts. 
But  when  he  was  led  to  believe  that  the  cashier  was  violating 
his  own  duty  to  the  bank,  and  was  taking  the  bank's  funds  for 
his  own  ends,  irregularly,  and  without  authority  from  the 
directors,  the  teller  had  no  more  right  to  aid  in  or  connive  at 
such  misappropriation  than  if  it  were  being  perpetrated  by  a 
stranger.  The  same  principle  would  hold  if  the  embezzler  were 
a  director  or  the  president.  Such  misconduct  on  the  part  of 
Dovell  we  think  the  evidence  tends  to  establish  in  more  than 
one  instance ;  and  so  far  as  it  helped  to  effect  a  loss  to  the  bank, 
be  is  answerable. 

Until  the  amount  of  this  deficiency  is  determined,  there 
should  be  no  reconveyance. 

We  are  therefore  of  opinion  that  it  should  be  ascertained,  by 
reference  to  a  master  or  by  an  issue  triable  before  a  jury,  how 
far  the  misconduct  of  the  teller  contributed  to  the  deficiency, 
and  to  that  extent  the  bank  is  entitled  to  re-imbursement  out  of 
the  property  transferred.  The  receiver  should  render  an  account 
of  this  property  and  its  proceeds,  and  return  the  surplus,  if  any. 

Let  the  decree  below  be  reversed,  and  a  decree  be  entered  in 
accordance  with  these  views. 

For  affirmance — Knapp,  Reed,  Van  Syckel,  Whitaker 
—4. 
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For  reversal — The  Chief-Justice,  Depue,  Dixon,  Maqle, 
Parker,  Scudder,  Cole,  Paterson — 8. 


Abraham  Miller,  Margaret  Blowers  and  Lydia  Tim- 
brook,  appellants, 

V. 

Garret  Speer,  John  H.  Speer  and  Sarah  C.  Vander- 
HOOF,  respondents. 

In  cases  depending  on  the  sixth  section  of  the  "Act  directing  the  descent  of 
real  estates  (Rev.  p.  297),  where  the  lands  have  come  to  the  person  dying 
seized  by  descent,  devise  or  gift  of  some  ancestor,  those  who  stand  in  the  near- 
est degree  of  consanguinity  to  the  person  so  seized  shall  inherit,  if  they  are 
of  tlie  blood  of  such  ancestor,  although  they  may  not  stand  nearest,  in  virtue 
of  the  blood  of  such  ancestor,  to  the  person  last  seized. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Van 
Fleet,  whose  opinion  is  reported  in  Speer  v.  Miller,  10  Stew.  Eq. 
492. 

Mr.  J.  S.  Salmon  and  Mr.  Theodore  Little,  for  appellants. 

I.  The  decision  of  the  vice-chancellor  can  only  be  sustained 
by  disregarding  one  of  the  fundamental  rules  of  statutory  con- 
struction, to  wit,  that  if  the  words  of  a  statute  are  plain  and 
unambiguous,  they  are  to  be  expounded  according  to  their 
natural  and  popular  meaning,  and  such  meaniug  is  not  to  be 
disregarded  unless  it  involves  some  absurdity,  or  is  clearly 
inconsistent  with  other  parts  of  the  statute.  Potter's  Dwar.  on 
Stats,  {ed.  of  1S78)  193-208;  Sedgw.  on  Stat.  &  Const.  Law  263; 
Gibbons  v.  Ogden,  3  Hal.  295;  State  v.  Engle,  1  Zab.  351; 
Den  V.  Demarest,  4-  Znb.  Jf31 ;  Lane  v.  Schomp,  5  C.  E.  Gh'.  86  ; 
Calame  v.  Calame,  10  C.  E.  Gr.  532,  551 ;  Eudderow  v.  State, 
2  Vr.  515.  To  the  -ame  purport  will  be  f  )und  Schenck  v.  Vail, 
■5  C.  E.   Gr.  544}  Douglas  v.  Board  of  Chosen  Freeholders,  9 
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Vr.  215 ;  Wcder  Commissioners  v.  Brewster,  13  Vr.  129  ;  Well- 
man  V.  Bergman,  15  Vr.  616 ;  United  States  v.  Fisher,  2' 
Craneh  399. 

I  will  only  call  attention  to  the  fact  that  in  Den  v.  Urison^ 
Penn.  212,  the  supreme  court  did  with  the  third  section  of  the 
act  of  1780  precisely  what  the  vice-chancellor  has  done  in  this 
case.  They  disregarded  the  plain  words  of  the  act  which  gave 
the  estate  to  the  half-blood  relatives  generally,  and,  that  the 
law  might  be  brought  into  accord  with  common  law  rules, 
declared  the  legislature  must  have  meant  half-blood  on  the  part 
of  the  ancestor  from  ivhom  the  estate  descended. 

But  when  the  same  question  came  before  the  court  of  errors, 
in  Den  v.  AtKiold,  2  South.  862,  that  court  overruled  the  case  of 
Den  V.  Urison,  and  held  that  the  words  of  that  section  were  to 
be  construed  according  to  their  literal  and  natural  meaning. 

That  decision  was  followed  in  Den  v.  McKnight,  6  Hal.  390. 

II.  The  construction  given  by  the  vice-chancellor  to  the 
words  "  of  the  blood  of  such  ancestor,"  is  not  only  contrary  to 
their  natural  and  popular  meaning ;  it  is  equally  opposed  to  their 
•well-settled  legal  meaning.  Gardner  v.  Collins,  2  Pet.  58; 
Beebe  v.  Griffin,  U  N.  Y.  24.1 ;  Wheeler  v.  Clutterbuk,  52  N. 
Y.  68;  Hart's  Appeal,  8  Pa.  St.  32. 

Having  thus  seen  how  the  words  "  of  the  blood  of  such 
ancestor  "  have  been  construed  by  the  courts  of  New  York  and 
Pennsylvania,  and  also  by  the  supreme  court  of  the  United 
States,  I  ask  the  special  attention  of  the  court  in  the  case  of 
Den  V.  Jones  and  Searing,  reported  in  3  Hal.  34-0. 

I  have  found  one  English  case,  that  of  Hawkins  v.  S hewers, 
1  Sim.  &  S.  259,  in  which  the  vice-chancellor,  Sir  John  Leach, 
decided  that  the  nearest  collateral  heir  upon  whom  the  in- 
heritance was  cast  must  be  tlie  nearest  heir  on  the  part  of  the 
ancestor  from  whom  it  came ;  that  he  must  inherit  through  such 
ancestor. 

I  do  not  understand  that  to  be  the  rule  in  this  state,  or  to  be 
in  accord  with  the  law  under  consideration,  which  gives  the 
estate  to  the  next  collateral  heir  of  the  person  last  seized. 
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No  authority  was  cited  by  the  vice-chancellor,  and  he  ren- 
dered his  decision  by  disregarding  the  plain  language  of  Lord 
Hale  (^  Hale's  C.  L.  1S2),  where  he  says  :  "  It  is  not  necessary 
that  he  that  inherits  be  always  heir  to  the  purchaser,  but  it  is 
sufficient  if  he  be  of  his  blood  and  heir  to  hina  that  was  last 
seized."  In  other  words,  he  says  Lord  Chief-Justice  Hale  did 
not  mean  what  he  said. 

That  case  was  decided  about  ten  years  before  the  decision  in 
Den  V.  Jones  and  Searing,  3  Hal.  Slfi,  and  has,  as  I  have 
shown,  not  been  followed  by  either  the  United  States  supreme 
court  or  the  courts  of  the  states. 

III.  There  is  another  clause  of  this  sixth  section  which  it  may 
be  necessary  to  consider  if  we  would  understand  its  full  scope, 
though  whatever  it  may  be  construed  to  mean  it  cannot  essentially 
aflFect  the  appellants'  case. 

Both  the  letter  and  the  spirit  of  the  statute  require  that,  in  the 
case  contemplated,  the  estate  shall  descend  to  that  class  of  persons 
who  are  "  of  equal  degree  of  consanguinity  to  the  person  last 
seized." 

The  word  "  those "  is  a  relative  term,  and  it  refers  in  this 
section  to  the  "  persons  of  equal  degree  of  consanguinity  to  the 
person  last  seized,"  as  Chief- Justice  Ewiug,  in  Den  v.  JoneSy 
declared  the  same  word  in  the  fifth  section  to  refer  to  the  half- 
blood. 

In  that  case  the  court  held  that  two  qualities  were  required  to 
bring  the  claimants  within  the  proviso  of  the  fifth  section,  which 
is  almost  identical  with  the  proviso  of  this  sixth  section.  They 
must  be  both  "  of  the  half-blood  of  him  who  died  seized  and  of 
the  blood  of  the  ancestor." 

Following  that  guide,  I  submit  that,  to  bring  any  claimant  for 
this  estate  within  the  proviso  or  excluding  clause  of  the  sixth 
section,  he  must  possess  three  qualities : 

1.  He  must  be  one  of  the  nearest  of  the  collateral  kindred  of 
Julia  Badeau,  the  person  last  seized. 

2.  He  must  be  "  of  the  blood  "  of  Henry  Speer,  the  ancestor 
from  whom  the  estate  came. 

3.  He  must  be  capable  of  inheriting  the  said  lands. 
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Mr.  N.  S.  Kitchell,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dixon,  J. 

On  May  7th,  1881,  Julia  A.  Badeau  died  intestate,  seized  of 
lands  in  this  state,  without  leaving  any  kindred  nearer  to  her 
than  the  parties  in  this  suit.  The  appellants  are  related  to  her 
on  both  her  father's  and  her  mother's  side,  in  the  fifth  degree 
ex  parte  paterna,  being  the  children  of  her  father's  mother's 
brother,  and  in  the  third  degree  ex  parte  materna,  being  her 
mother's  brother  and  sisters.  This  dual  connection  springs  from 
the  fact  that  her  father  and  mother  were  cousins.  The  respond- 
ents are  related  to  the  intestate  on  her  father's  side  only,  and  in 
the  fourth  degree,  being  the  children  of  her  father's  brother. 
The  relationship  is  shown  plainly  on  the  annexed  diagram : 


Henry  Miller. 


His  daughter,  Eliza, 
wife  of  Francis  Speer. 


His  son, 
Chris.  Miller. 


Their  son, 
John  Speer. 


Their  son, 
Henry  Speer, 

ancestor, 

who  married 

his  cousin. 


Liba 
Miller. 


Garret  Speer, 

John  H.  Speer, 

Sarah  C.  Vanderhoof, 

the  complainants 

and  respondents. 


Julia  Badeau, 
the  intestate. 


Abram  Miller, 

Margaret  Blowers, 

Lvdia  Timbrook, 

the  defendants 

and  appellants. 
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The  lands  in  <(uestion  had  come  to  the  intestate  by  descent 
from  her  father. 

On  these  facts,  the  inquiry  is  raised,  Who  now  own  the 
lands? 

The  title  passes  under  the  sixth  section  of  the  act  directing 
the  descent  of  real  estates  [Rev.  p.  397),  whiqh  enacts  that — 

"When  any  person  shall  die  seized  of  any  lands,  without  devising  tlie  same 
in  due  form  of  law,  and  without  lawful  issue,  and  without  leaving  a  brother 
or  sister  of  the  whole  blood  or  half  blood,  or  the  issue  of  any  such  brother 
or  sister,  and  without  leaving  a  father  or  mother,  capable  of  inheriting,  by 
this  act,  the  said  lands,  and  shall  leave  several  persons,  all  of  equal  degrte 
of  consanguinity  to  the  person  so  seized,  the  said  lands  shall  then  descend 
and  go  to  the  said  several  persons  of  equal  degree  of  consanguinity  to  the 
person  so  seized,  as  tenants  in  common,  in  equal  parts,  however  remote  from 
the  person  so  seized  the  common  degree  of  consanguinity  may  be,  unless 
where  such  inheritance  came  to  the  said  person  so  seized  by  descent,  devise  or 
gift  of  some  one  of  his  or  her  ancestors,  in  whicli  case  all  those  who  are  not 
of  the  blood  of  sucli  ancestor  shall  be  excluded  from  such  inlieritance,  if  there 
be  any  person  or  persons  in  being,  of  the  blood  of  such  ancestors,  capable  of 
inheriting  the  said  lands." 

Upon  this  section,  it  was  decided,  in  Schenck  v.  Vail,  9  C.  E. 
Gr.  638,  that  the  degrees  of  consanguinity  were  to  be  reckoned 
according  to  the  civil  law,  that  there  was  no  right  of  representa- 
tion, and  that  those  nearer  in  degree  to  the  intestate  took  the 
land,  in  exclusion  of  those  more  remote. 

According  to  this  decision,  and  disregarding,  for  the  moment, 
the  source  whence  the  intestate  derived  the  land,  the  appellants 
would  evidently  be  entitled  to  the  estate,  for  they  stand  in  the 
third  degree  of  consanguinity  to  the  person  dying  seized,  while 
the  respondents  stand  in  the  fourth  degree  only. 

Does,  then,  the  fact  that  the  intestate  obtained  her  title  by 
descent  from  her  father,  interfere  with  this  devolution  of  the 
property  ?  That  depends  upon  the  interpretation  of  the  statu- 
tory clause,  which  says  that  all  persons  who  are  not  of  the  blood 
of  the  ancestor  from  whom  the  estate  came  to  the  intestate,  shall 
be  excluded  from  the  inheritance.  Are  the  appellants  of  the 
blood   of  the  intestate's  father,  within  the  meaning  of  this  pro- 
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vision?     If  they  are  not,  they  are  excluded;  otherwise,  they 
inherit. 

To  be  of  the  blood  of  any  person  means  to  be  able  to  trace 
descent  from  some  progenitor  of  that  person.  This  is  the  com- 
mon acceptation  of  the  plirase,  apart  from  the  theoretical  notion 
which  makes  "  of  one  blood  all  nations  of  men."  It  is  also  its 
legal  sense,  as  the  following  cases  indicate :  Gardner  v.  OdlinSy  2 
Pel.  58 y  where  Justice  Story  says:  "A  person  is,  with  the  most 
strict  propriety  of  language,  affirmed  to  be  of  the  blood  of 
another,  w4io  has  any,  however  small  a  portion,  of  the  same 
blood,  derived  from  a  common  ancestor;"  Beebee  v.  Griffin^  1^ 
N.  Y.  235  ;  Hart's  Appeal,  S  Pa.  St.  32;  Cutter  v.  Waddingham, 
22  Mo.  206,  and  Delaplaine  v.  Jones,  3  Hal.  34.0.  Within  this 
definition,  the  appellants  are  of  the  blood  of  the  intestate's  father; 
they  and  he  are  descended  from  Henry  Miller,  their  common 
grandfather.  * 

But  the  respondents  insist  that  the  section  under  review,  taken 
altogether,  signifies  that,  when  lands  have  come  to  the  intestate 
by  descent,  devise  or  gift  from  an  ancestor,  those  persons  shall 
inherit  who  are  related  to  the  intestate  in  the  nearest  degree  of 
consanguinity,  by  vir-tue  of  the  blood  of  such  ancestor,  and  this 
construction  was  adopted  in  the  court  below. 

This  view  is  said  to  be  commended  by  the  principles  of  natural 
right,  which  should  prefer  the  nearest  in  blood  to  the  ancestor. 
But  when  the  descent  is  to  be  cast  among  the  more  distaut  rela- 
tives provided  for  in  this  section,  I  think  the  claims  of  nature 
are  but  slight,  and,  in  many  instances,  the  increased  value  which 
the  estate  has  received,  in  the  hands  of  the  person  last  seized, 
will  entitle  his  nearer  kindred,  rather  than  his  ancestors,  to  even 
these  claims.  There  is  nothing  in  such  principles  sufficiently 
decisive  to  disturb  the  simple  exposition  of  the  statute. 

Turning,  then,  to  this  positive  law,  it  may,  in  the  first  place, 
be  remarked,  with  reference  to  the  interpretation  contended  for 
by  the  respondents,  that  if  such  had  been  the  intention  of  the 
legislature,  it  would  probably  have  been  expressed  more  clearly 
than  it  is  in  the  present  enactment.  The  phrase  employed  by  the 
learned  vice-chancellor,  to  indicate  his  idea  of  the  meaning  of  the 
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law,  that  it  casts  the  inheritance  upon  the  person  who  stands  near- 
est, in  virtue  of  the  blood  of  the  ancestor,  to  the  person  last  seized,  is 
so  apt,  and,  at  the  same  time,  so  obvious,  that  the  draftsman  of 
this  important  statute  could  scarcely  have  failed  to  use  it,  or  some 
plainly  equivalent  words,  if  he  had  designed  to  embody  that 
thought.  On  the  contrary,  the  language  of  the  act  first  points 
out  as  the  heirs  those  who,  in  virtue  of  any  blood,  are  nearest  in 
consanguinity  to  the  person  dying  seized,  and  then  excludes  these 
persons  only  in  case  they  are  not  of  the  blood  of  the  ancestor 
from  whom  the  title  came.  The  blood  of  the  ancestor  merely 
marks  the  class  in  which  the  heirs  are  to  be  found,  but  the  person 
dying  seized  is  the  propositus  whose  nearest  kindred  in  that  class 
are  the  heirs.  Such  is  the  effect  of  the  plain  tenor  of  the 
statute. 

But,  in  the  next  place,  the  construction  adopted  below  cannot  be 
maintained  without  overruling  Delaplaine  v.  Jones,  3  Hal.  SJfi. 
In  that  case,  the  lands  in  dispute  had  come  to  the  intestate  by 
descent  from  her  mother,  and  were  claimed  for  the  half-brother 
and  half-sisters  of  the  intestate,  children  of  her  father,  and  not 
of  her  mother,  on  the  one  side,  and  for  the  brother  and  sisters 
of  the  intestate's  mother,  on  the  other  side.  The  title  depended 
upon  the  construction  of  the  fifth  section  of  the  statute  now 
before  us,  which  casts  the  inheritance,  in  certain  cases,  upon 
brothers  or  sisters  of  the  half  blood,  with  the  proviso  that  if  it 
came  to  the  person  dying  seized  by  descent,  devise  or  gift  of 
some  one  of  his  or  her  ancestors,  all  those  who  are  not  of  the 
blood  of  such  ancestor  shall  be  excluded  from  such  inheritance. 
The  kindred  of  the  half  blood  insisted  that  they  were  of  the 
blood  of  the  intestate's  mother,  by  the  fact  that  she  was  their 
mother's  sister  (their  father  having  married  two  sisters),  and 
that,  therefore,  they  were  heirs  of  the  intestate  by  virtue  of 
their  half  blood.  The  uncle  and  aunts  urged  that  the  proviso 
required  the  heritable  blood  to  be  traced  through  the  ancestor 
from  whom  the  estate  descended,  and  that,  by  such  blood,  they 
were  related  to  the  intestate  in  the  third  degree,  while  their  oppo- 
nents stood  only  in  the  fourth.  The  court  held  with  the  former, 
and  decided  that  a  half-brother  or  sister  of  the  person  dying 
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seized  may  inherit  an  estate  which  has  come  to  the  intestate  from 
an  ancestor,  provided  he  or  she  can  trace  any  degree  of  consan- 
guinity to  such  ancestor.  This  decision  was  rendered  over  half 
a  century  ago,  and  within  a  few  years  after  the  passage  of  the 
statute  involved  (P.  L.  of  1817  p.  8),  and  has  remained  as  an 
undisputed  rule  of  property  ever  since.  It  should  not  now  be 
overturned.  It  applies  directly  to  the  case  before  us.  There,  a& 
here,  the  law  excluded  from  the  inheritance  those  who  were  not 
of  the  blood  of  the  ancestor  from  whom  the  estate  had  descended 
to  the  person  dying  seized ;  there,  as  here,  the  right  to  inherit 
was  claimed  through  another  than  that  ancestor,  and  there,  as 
here,  it  was  sought  to  exclude  such  right,  not  because  the  claim- 
ants were  not  literally  of  the  blood  of  such  ancestor,  but  because 
the  relationship  on  which  the  claim  rested  was  not  derived 
through  him.  But  the  decision  was  that  relationship  to  the 
person  dying  seized  determines  the  inheritance,  provided  only 
the  descent  shall  not  be  cast  upon  those  -who  are  not  partakers 
of  the  blood  of  the  ancestor  from  whom  the  estate  came. 

In  accordance  with  this  ancient  authority,  and  also  with  the 
statute,  as  we  read  it,  the  appellants  are  entitled  to  the  lands  in 
controversy. 

The  decree  below  must  therefore  be  reversed. 

For  affirmance — Clement — 1. 

For  reversal — The  Chief-Justice,  Depue,  Dixon,  Knapp, 
Magie,  Parker,  Reed,  Scudder,  Van  Syckel,  Cole, 
Whitaker — 11 
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The  Penn  Mutual  Life  Insurance  Company,  appellant, 

V. 

John  Semple,  respondent. 

1.  Certain  machines,  which  were  entirely  finished  before  they  were  brought 
to  and  set  up  in  a  factory,  and  required  no  particular  adaptation  for  use 
therein,  nor  any  alteration  in  the  factory  itself,  and  which  could  be  removed 
therefrom  without  injury  to  themselves  or  to  the  building,  were,  as  between 
the  mortgagee  and  a  subsequent  judgment  creditor  of  the  mortgagor,  held  not 
to  be  covered  by  a  mortgage  of  lands,  includ.ing  the  factory  and  also  "  the 
steam  engines,  boilers,  shafting,  belting,  gearing  and  all  other  machinery  ap- 
pertaining to  said  premises,  now  upon  said  premises  or  that  shall  hereafter  be 
placed  or  erected  thereon." 

2.  Other  questions  touching  the  validity  of  respondent's  claim  as  between 
the  appellant  and  respondent,  not  embodied  in  the  petition  of  appeal,  and  not 
the  subject  of  proof  or  consideration  in  the  court  below,  ought  not  to  be  given 
a  hearing  in  this  court. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows  : 

The  above-named  complainant  is  also  the  petitioner,  asking 
for  an  injunction  restraining  a  judgment  creditor  from  selling 
certain  machinery,  which,  the  complainant  insists,  is  included 
in  its  mortgage.  The  mortgage  of  the  complainant  is  on  "all 
that  certain  lot  of  land  with  the  brick  factory  thereon  erected, 
*  *  *  together  with  the  steam  engines,  boilers,  shafting, 
belting,  gearing  and  all  other  machinery  appertaining  to  said 
premises,  now  upon  said  premises,  or  that  shall  hereafter  be 
placed  or  erected  thereon." 

As  between  the  contracting  parties,  this  was,  unquestionably, 
a  pledge  of  the  land,  the  brick  factory  and  "all  machinery  apper- 
taining to  said  premises,"  then  upon  said  premises,  or  that  may 
have  been  placed  thereon  since.  But  a  judgment  creditor  makes 
claim  to  "a  guide,  cutting-machine,  two  spooling- tables,  five 
winding-frames,  two  spinning- frames,  forty  spooling-heads,  one 
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automatic  table,  one  pounding-machine,  fifty-one  cards,  twelve 
roving-frames,  six  drawing  frames,  one  lap-machine,  three  rail- 
way-heads, three  dubler-heads,  two  spreaders  and  picker,  one 
grinding-machine,  twelve  mules,  four  spinning-frames,  nineteen 
dressing-machines,  seventeen  spindle-frames,  one  drill-press, 
forty-seven  twisting-machines,  eight  cap-spools,  one  re-winder, 
eight  reels,  two  lap-machines  and  one  cotton-opener,"  as  per- 
sonal property,  subject  to  sale  under  his  execution,  while  the 
complainants  insist  that  said  articles  are  "  machinery  appertain- 
ing to  the  said  mortgaged  premises,"  and  subject  to  said  mort- 
gage. 

"The  dressing- machines  have  four  feet  each,  each  foot  being 
surrounded  by  a  wooden  cleat  three  inches  and  a  half,  annexing 
them  to  the  floor,  to  keep  the  machine  steady  and  in  place ;"  the 
frames  are  attached  to  the  floor  in  the  same  manner.  The  card- 
ing-machiues  are  attached  to  the  floor  by  means  of  four  screws, 
one  at  each  foot ;  the  screw  used  is  about  three-eighths  of  an 
inch  thick  by  two  long.  The  dubler  is  screwed  to  the  floor  by 
three  common  two-inch  screws.  The  railway-heads  are  fastened 
in  a  similar  manner  to  the  carding.  The  mules  are  attached,  to 
the  floor  by  two-inch  screws,  one  in  each  foot,  each  mule  having 
from  seventeen  to  nineteen  feet.  The  ring-frames  are  attached 
in  the  same  manner.  The  rest  of  the  machinery  in  dispute  is 
fastened  to  the  floor  in  about  the  same  manner  as  that  above 
named.  Several  of  these  machines  have  been  moved  from  one 
place  to  another,  in  the  same  building,  without  inconvenience. 

Did  these  machines  pass  to  the  mortgagee,  as  against  a  judg- 
ment creditor  of  the  mortgagor  ?  What  was  mortgaged  ?  A 
brick  factory  and  all  the  machinery  appertaining  thereto.  In 
Del.,  Lack  and  W.  R.  B.  Co.  v.  Oxford  Iron  Co.,  9  Stew.  Eq.  4^3, 
456,  the  ckancellor  says :  "  Mortgage  of  factory  eo  nomine  in- 
cludes, ex  vi  termini,  all  the  machinery  and  other  articles  essential 
to  the  factory,"  citing  Ewdl  on  Fixtures  308  and  other  authori- 
ties, all  fully  sustaining  this  view.  The  cases  are  not  similar. 
In  the  case  cited,  after  the  mortgage  was  delivered,  the  mort- 
gagor became  insolvent,  and  his  property  was  given  over  to  a 
receiver,  the  mortgage  was  foreclosed  and  the  mortgaged  prem- 
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ises  sold  under  the  execution  issued  on  the  final  decree.  The 
controversy  as  to  the  title  to  the  machinery  arose  between  the 
purchaser  and  receiver.  In  the  case  now  submitted,  the  contro- 
versy is  between  the  mortgagee  and  a  judgment  creditor.  In 
the  case  cited,  it  was  most  manifestly  the  intention  of  the  parties 
to  give  and  receive  a  mortgage  on  the  machinery,  as  well  as  the 
land  and  factories ;  in  this  case,  the  language  used  in  the  con- 
veyance is  equally  as  clear  and  comprehensive.  If  the  point  of 
difference  was  between  the  mortgagee  and  mortgagor,  the  former 
•must  prevail,  as  the  purchaser  in  the  case  cited  did  against  the 
receiver,  who  stood  in  the  place  of  the  mortgagor. 

But  in  this  case,  the  judgment  creditor  says,  as  between  him 
and  the  mortgagee,  all  tlie  machinery  named  is  personal  prop- 
erty. He  insists  that  the  slight  means  used  to  connect  it  with 
the  building  was  not  designed  to  make  it  a  permanent  addition 
to  the  building,  but  only  to  keep  it  securely  in  place  while  in 
Hse.  This  being  so,  he  urges  that  it  is  subject  to  all  the  laws 
of  personal  property ;  and  since  the  mortgage  of  the  complain- 
ant was  not  recorded,  as  a  chattel  mortgage,  under  our  laws,  is 
required  to  be,  the  machine  did  not  pass  as  against  the  judgment 
creditor.  The  mortgage  was  recorded  as  required  in  case  of  con- 
veyance of  lands,  but  was  neither  filed  nor  recorded  as  a  chattel 
mortgage.  The  statute  declares  that  every  mortgage  of  chattels 
not  accompanied  by  an  immediate  delivery  and  continued  change 
of  possession  of  the  things  mortgaged,  shall  be  absolutely  void 
as  against  the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith,  unless  the  mort- 
gage, or  a  true  copy  thereof,  shall  be  filed  in  the  clerk's  office 
{Rev.  p.  709),  and  recorded  also  (P.  L.  of  1880  p.  S66\  which 
last  applied  to  the  mortgage  before  us,  it  having  been  made 
within  a  few  weeks  after  the  enactment.  This  mortgage  was 
neither  "filed"  nor  "recorded"  as  a  chattel  mortgage,  and  there- 
fore is  not  within  the  purview  of  the  statutes.  Williamson  v. 
New  Jersey  Southern  R.  R.  Co.,  2  Stew.  Eq.  311. 

This  brings  us  back  to  the  inquiry  whether  or  not  the  ma- 
chinery enumerated  and  fastened  to  the  floor,  as  above  described, 
was  so  attached  as  to  be  denominated  fixtures,  and  consequently 
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part  of  the  realty.  The  rules  by  which  to  form  a  judgment  are, 
"  first,  actual  annexation  to  the  realty,  or  something  appurtenant 
thereto ;  second,  application  to  the  use  or  purpose  to  which  it  is 
connected,  is  appropriated ;  third,  the  intention  of  the  party 
making  the  annexation  to  make  a  permanent  accession  to  the  free- 
hold." Williamson  v.  New  Jersey  Southern  R.  R.  Co.,  2  Stew. 
Eq.  311,  329;  Quinby  v.  Manhattan  Co.,  9  C.  E.  Or.  260,  266; 
Rogers  v.  Brohaw,  10  C.  E.  Gr.  4,96;  S.  C,  11  C.  E.  Or.  567. 
Notwithstanding  the  fairness,  wisdom  and  true  liberality  of 
the  rules  laid  down  in  these  cases,  the  case  last  cited  seems  to  be 
decisive  of  this  one,  and  to  make  it  my  duty  to  advise  a  decree 
against  the  complainant  and  petitioner.  There  seems  to  me  to 
be  the  most  abundant  proof  that,  in  this  case,  the  mortgagor 
intended  to  convey,  by  way  of  mortgage,  all  of  his  machines. 
It  seems  to  me  equally  clear  that  it  was  the  intention  of  the 
mortgagor  and  owner  of  the  land  and  building  to  make  and  to 
consider  the  machines  in  that  building  a  part  and  parcel  of  the 
"factory"  itself,  as  much  as  the  "gearing  and  shafting."  The 
latter  is  admitted,  in  all  cases,  to  be  fixtures,  and  yet,  in  hun- 
dreds of  cases,  vast  proportions,  if  not  all  the  shafting  and 
gearing,  can  be  removed  from  mills  and  factories,  by  withdraw- 
ing small  screws  and  bolts,  and  leave  scarce  a  trace  behind.  But 
the  law  has  often  been  declared  that  a  machine,  however  ponder- 
ous or  light,  and  whether  attached  to  the  building  or  not,  by 
bolts  and  screws,  is  not  a  fixture,  whilst  the  slender  shafting 
which  gives  motion  to  the  machine,  although  secured  no  more 
permanently,  is  denominated  a  fixture.  In  the  case  last  cited, 
the  vice-chancellor  declared  the  law  as  it  had  often  been  declared 
before,  and  the  court  of  last  resort  affirmed  his  conclusions.  In 
that  case,  the  owner  had  erected  the  building  for  a  factory,  and 
purchased  and  placed  therein  machinery  to  carry  on  the  business 
intended.  He  then  executed  a  mortgage  on  the  land,  and  after- 
wards a  chattel  mortgage,  including  two  machines.  The  holder 
of  the  first  mortgage  claimed  the  machines  under  his  mortgage; 
the  bolder  of  the  chattel  mortgage  claimed  them  as  chattels. 
One  of  the  machines  was  so  heavy  as  to  sit  securely  without 
fastening  to  the  floor;  the  other  was  fastened  by  screws  and 
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bolts.     The  machines  were  adjudged  to  be  personal  property. 
Keeler  v.  Keeler,  4-  Stew.  Eq.  ISl  and  cases. 

It  therefore  appears,  quite  plainly,  to  be  my  duty  to  con- 
clude that,  although  this  mortgage  was  intended  to  include  this 
"factory"  and  everything  essential  to  make  or  constitute  it  a 
"factory,"  and,  in  the  law,  as  between  mortgagor  and  mortgagee, 
did  include  everything,  yet,  as  between  the  mortgagee  and  a 
judgment  creditou,  because  the  mortgage  was  not  filed  nor  re- 
corded as  a  chattel  mortgage,  did  not  include  the  machines  enu- 
merated, and  to  advise  a  decree  accordingly.  The  petition  should 
be  dismissed,  with  costs. 

Mr.  S.  H.  Gi'cy,  for  appellant. 

As  appears  by  petition  for  injunction,  the  complainant  below 
(appellant  here)  held  two  mortgages  made  by  Samuel  Semple, 
Sr.,  Samuel  Semple,  Jr.,  and  Robert  A.  Semple,  to  complainant, 
the  first  dated  April  10th,  1880,  for  $55,000,  the  other  dated 
December  8th,  1882,  for  $10,000,  on  the  "' Ran  cocas  Thread 
Mills,'  *  *  *  and  the  steam  engines,  boilers,  shafting,  belt- 
ing, gearing  and  all  other  machinery  appertaining  to  said  prem- 
ises, now  upon  said  premises,  or  that  shall  hereafter  be  placed  or 
erected  thereon." 

John  Semple  (respondent)  had  been  a  partner  with  these  mort- 
gagors up  to  August  14th,  1877,  when  he  sold  out  to  the  mortga- 
gors, his  father  and  brother,  taking  a  judgment  bond  on  which 
judgment  was  entered,  execution  issued  and  levy  made.  At  the 
time  of  this  sale,  the  "  Thread  Mills,"  which  were  partnership 
assets,  were  subject  to  three  mortgages,  amounting  to  about  $55,- 
000  or  $60,000. 

These  mortgages  secured,  or  were  designed  to  secure,  payment 
of  the  bonds  of  these  partners,  including  John  Semple,  for  the 
amount  named  in  the  mortgages,  and  covered  the  "Thread 
Mills,  together  with  the  large  brick  factory  and  other  buildings 
on  said  lot  of  land  erected,  and  the  boilers,  engines,  shafting, 
steam  pipes,  pulleys,  gearing,  belting,  machinery  and  fixtures  of 
every  kind  and  description  whatsoever,  now  in  or  connected 
with  said  building,  or  hereafter  to  be  put  therein  or  connected 
with  the  same." 
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In  order  to  obtain  money  to  pay  these  mortgages,  John  Semple, 
respondent,  at  the  request  of  his  father  and  brothers,  his  former 
partners,  canceled  his  judgment  on  the  record  in  order  that  the 
mortgage  to  complainant  of  $55,000  might  be  negotiated  and 
become  a  first  lien  on  the  '  Thread  Mills.'  "  With  the  proceeds 
of  this  mortgage  the  antecedent  mortgages  for  $60,000  were  can- 
celed (April  19th,  1880),  and  the  bond  of  respondent  discharged. 

A  second  judgment,  for  same  consideration  as  the  first,  was 
afterward  entered  (April  17th,  1880),  in  favor  of  respondent,  and 
new  execution  issued  and  new  levy  made  on  same  property  as 
that  mortgaged  to  complainant.  This  judgment  was  afterward 
canceled  of  record  to  enable  the  brothers  and  former  partners  of 
respondent  to  obtain  a  new  loan  from  complainant  of  $10,000, 
and  to  secure  a  priority  for  that  loan  over  respondent's  lien.  This 
new  loan  was  negotiated  and  is  represented  by  the  mortgage  of 
$10,000,  spoken  of  as  the  "  additional  sum  of  $10,000  "  in  Sem- 
ple's  affidavit. 

Immediately  after  complainant's  second  mortgage  was  made  a 
new  judgment  bond  was  given,  for  same  consideration,  by  his  sur- 
viving partners  (his  father,  Samuel  Semple,  having  meanwhile 
died),  to  respondent,  who  entered  judgment,  issued  execution  and 
made  levy.  After  this  levy,  which  was  made  about  Decem- 
ber 15th,  1882,  no  step  was  taken  to  collect  until  July  17th, 
1883  (after  foreclosure  proceedings  were  begun  on  complainant's 
mortgage),  when  Semple  sold  a  "  portion  "  of  the  property  levied 
on  by  him,  but  none  of  that  now  in  controversy,  leaving  the  rest 
in  "  abeyance  to  such  time  as  the  mills  should  be  sold." 

In  all  these  "  transactions,"  and  at  "  all  times,  said  machinery 
was  treated  by  "  John  Semple  and  the  firm  of  Semple  &  Sons, 
complainant  mortgagors,  "  as  personal  property  used  for  manu- 
facturing purposes  in  connection  with  said  lands  and  buildings." 

Upon  this  state  of  facts  the  questions  are: 

1.  Was  this  mortgage  of  chattels  within  the  meaning  of  the 
chattel  mortgage  act?     Rev.  p.  709  §  39. 

2.  Was  John  Semple  such  a  creditor  as  those  referred  to  in 
the  act? 

It  must  be  perfectly  manifest  that  if  the  intent  of  the  parties 
to  this  mortgage  has  any  efficacy  in  determining  the  character  or 
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extent  of  the  pledge,  this  was  a  mortgage  of  everything  neces- 
sary "  for  the  operation  of  the  Rancocas  Thread  Mills."  The 
land  on  which  the  buildings  were  erected,  and  the  machinery  in 
them,  with  the  boiler  and  engine  necessary  to  drive  this  ma- 
chinery, were  all  pledged  by  the  mortgages  to  the  complainant 
below.  Not  only  was  this  so,  but  all  machinery  which  might 
be  afterwards  put  on  the  premises  was  likewise  pledged. 

As  between  the  parties,  as  the  vice-chancellor  said,  the  mort- 
gage did  include  everything  necessary  to  make  or  constitute  a 
"  factory."  This  is  undoubtedly  true,  but  it  was  a  mortgage  of 
everything,  because  it  was  a  mortgage  of  land. 

The  New  Jersey  cases  all  support  the  view  that  personalty 
fixed  to  land  with  a  view  to  a  use  in  connection  with  it,  and  so 
used,  passes  under  a  mortgage  of  the  land,  and  consequently  is 
not  such  a  chattel  as  that  contemplated  by  the  statute  relating  to 
chattel  mortgages. 

"  When  annexed  to  land  it  partakes  of  its  qualities,  and  is 
subject  to  its  incidents.  *  *  *  jf  ,^ot  previously  covered 
by  the  owner,  it  cannot  be  mortgaged  as  a  chattel."  Blancke  v. 
Bogers,  11  C.  E.  Gr.  566,  567 ;  Rogers  v.  Brokaw,  10  C.  E. 
Gr.i95;  Fish  v.  New  York  Water  Proof  Paper  Co.,  ^  Stew. 
Eq.  16 ;  8.  O.  on  appeal,  Id.  610 ;   Quinby  v.  Manhattan  Co.,  9 

a  E.  Gr.  mo. 

The  intent  of  parties  is  a  controlling  circumstance.  Here  the 
intent  clearly  was  to  pass  the  factory  eo  nomine.  Tiie  mortga- 
gors described  the  mortgaged  premises  as  the  "  Rancocas  Thread 
Mills,"  and  then  specifically  mentioned  all  the  "  machinery  "  in, 
or  which  might  be  put  in,  said  mills. 

In  D.,  L.  &  W.  R.  R.  v.  Oxford  Iron  Co.,  9  Stew.  Eq.  452, 
the  chancellor,  upon  this  doctrine  of  intent,  held  that  "  blueing 
machines  "  and  "  nail  pans  "  passed  under  a  mortgage  of  land. 
Neither  was  or  had  been  attached  or  affixed  to  the  land,  but  they 
were  a  necessary  part  of  the  mechanism  of  the  manufacturing 
establishment  designed  to  be  mortgaged. 

2.  John  Semple  was  not  such  a  creditor  as  those  referred  to 
in  the  statute. 

The  design  of  the  act  was  to  protect  creditors  against  any  pos- 
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eibility  of  fraudulent  conduct  in  the  disposition  by  debtors  of 
their  property.  John  Semple  had  received  the  benefit  of  the 
loan  from  complainants.  His  bond  had  been  discharged  by 
their  payment  of  the  old  mortgages.  They  would  be  entitled  to 
be  subrogated  to  the  position  of  original  mortgagees  and  obligees 
under  that  bond,  and  hence,  in  equity,  John  Semple  must  be 
regarded  as  the  debtor  of  complainant  until  that  advance  is  paid. 
Clearly,  complainant  paying  John  Semple's  debt  on  the  old 
bond,  can  claim  the  place  of  his  creditor  on  that  bond,  and  take, 
as  such  creditor,  any  security  which  that  creditor  had  or  was  en- 
titled to  claim.  The  case,  then,  must  be  treated  as  if  the  old 
bond  and  mortgages  were  outstanding.  In  this  point  of  view, 
John  Semple  owes  complainant  $55,000,  and  has  pledged  for  its 
payment  this  very  machinery.  He  is  not  a  creditor  entitled  to 
protection.     He  is  a  debtor  seeking  to  perpetrate  a  fraud. 

Mr.  Mercer  Beasley,  Jr.,  for  respondent. 

Samuel  Semple  et  al.  were  the  owners  of  what  was  known  as  the 
*'  Rancocas  Thread  Mills,"  and  wanting  money,  gave  a  mortgage 
to  above  complainants  to  secure  the  same.  After  giving  the 
usual  description  of  the  premises  by  metes  and  bounds,  there 
followed  this  clause :  "Also,  the  steam  engines,  boilers,  shafting, 
belting,  gearing,  and  all  other  machinery  appertaining  to  said 
premises,  now  upon  said  premises,  or  that  shall  hereafter  be 
placed  or  erected  thereon."  That  was  simply  recorded  as  a  mort- 
gage upon  real  estate.  After  that,  the  mortgagors  of  said  mort- 
gage confessed  a  judgment  to  John  Semple,  which  was  entered 
up,  an  execution  issued,  and  a  levy  made  upon  the  various  ma- 
chinery, which  will  be  found  set  out  in  detail  in  the  petition. 

The  mortgagees  foreclosed  the  mortgage,  and  John  Semple,  the 
judgment  creditor,  advertised  said  machinery  for  sale;  then  the 
mortgagees  filed  a  petition  for  an  injunction  restraining  said  John 
Semple  from  proceeding  to  make  his  judgment  out  of  said 
machinery.  A  rule  to  show  cause  was  made,  and  upon  final 
hearing  the  vice-chancellor  refused  the  injunction.  It  is  on  an 
appeal  from  said  refusal  that  this  case  is  now  here.  It  will  be 
seen,  then,  that  the  only  question  in  the  case  is  whether  or  not 
the  enumerated   machines  were  part  of  the  realty,  or  whether 
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they  were  not  mere  chattels,  mere  personal  property.  If  they 
were  personal  property,  they  should  have  been  treated  as  chattels, 
and  a  lien  secured  by  means  of  a  chattel  mortgage.  Being  per- 
sonal property,  a  failure  to  do  this  will  defeat  the  said  mort- 
gagees' lien  in  a  contest  between  them  aud  a  judgment  creditor, 
even  if  the  said  mortgagors  and  the  mortgagees  intended  to 
mortgage  all  this  machinery,  and  supposed  it  had  been  done  by 
means  of  said  mortgage. 

The  said  machinery  was  personal  property  merely. 

From  the  description  as  given  by  the  witnesses,  the  said 
machinery  was  clearly  personal  property  under  the  principles 
adopted  by  the  following  cases  of  our  own:  Williamson  v.  N.  J. 
Southern  R.  R.  Co.,  2  Stew.  Eq.  S29  ;  Quinhy  v.  Manhattan  Co., 
9  C.  E.  Gr.  260;  Rogers  v.  Brohaw,  10  C.  E.  Gr.  ^96,  11  C. 
E.  Gr.  567  ;  Keeler  v.  Keeler,  4-  Stew.  Eg.  181  f'  Zeller  v.  Adam, 
3  Stew.  Eq.  4^4,. 

In  the  case  of  Fish  v.  New  York  Waterproof  Paper  Co.,  2 
Stew.  Eq.  16,  610,  will  be  seen  the  vastly  different  kind  of 
machinery  from  that  in  this  case,  which  our  courts  have  held  to 
be  f)art  of  the  freehold. 

See,  also,  cases  in  other  states  on  the  same  question,  as  follows : 
Boyd  V.  Sharrack,  L.  R.  [5  Eq.)  72  -,  Hill  <m  Fixtures  §§  64,  71; 
Fullam  v.  Stearns,  30  Vt.  44^;  Ewell  on  Fixtures  294;  ^c- 
Connell  v.  Blood,  123  Mass.  4'^  >  Walker  v.  Sherman,  20  Wend. 
€36. 

If  this  machinery,  as  between  mortgagors  and  mortgagees,  was 
intended  to  be  included,  and  if,  as  a  fact,  it  was  actually  included 
in  the  mortgage,  still  it  was  not  notice  to  the  creditor.  See 
Williamson  v.  N.  J.  Southern  R.  R.  Co.,  2  Stew.  Eq.  329. 

The  statute  as  to  chattel  mortgages  declares  that  a  mortgage 
of  chattels  not  accompanied  by  an  immediate  delivery  &c.,  shall 
be  absolutely  void  as  against  creditors,  unless  the  mortgage  shall 
be  filed  (now,  recorded). 

The  opinion  of  the  court  was  delivered  by 

Knapp,  J. 

The  appellant  having  filed  a  bill  to  foreclose  a  mortgage  given 
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by  Samuel  Semple  and  others  to  the  appellant  corporation  upon 
certain  lands  and  real  estate  upon  which  was  a  factory  called  the 
"Rancocas  Thread  Mills,"  including,  also,  the  steam  engines, 
boilers,  shafting,  belting,  gearing,  and  all  other  machinery  apper- 
taining to  said  premises,  now  upon  said  premises,  or  that  shall 
hereafter  be  placed  or  erected  thereon,  had  in  due  course  a  decree 
for  sale  of  the  mortgaged  premises.  The  respondent  having  a 
judgment  against  the  mortgagors,  levied  upon  the  following 
machinery:  one  guide  cutting  machine,  two  spooling  tables,  five 
winding  frames,  two  spinning  frames,  forty  spooling  heads,  one 
automatic  table,  one  pounding  machine,  fifty-one  cards,  twelve 
roving  frames,  six  drawing  frames,  one  lap  machine,  three  rail- 
way heads,  three  doubler  heads  and  picker,  one  grinding  machine, 
twelve  mules  and  four  spinning  frames,  nineteen  dressing  ma- 
chines and  seventeen  spindle  frames,  one  drill  press,  forty-seven 
twisting  machines,  eight  cap  spoolers,  one  re-winder,  eight  reels, 
two  lap  machines  and  one  cotton  opener,  which  property  was 
used  in  said  mill  when  the  mortgage  was  foreclosed.  The  ap- 
pellant filed  a  petition  in  the  foreclosure  suit,  praying  that  the 
respondent  be  enjoined  from  selling  said  machinery  under  the 
execution  issued  upon  his  judgments. 

Upon  a  hearing  of  the  parties,  Vice-Chancellor  Bird  advised 
against  the  injunction,  and  it  was  denied.  The  appeal  is  from 
the  decree  refusing  the  injunction. 

The  facts  in  this  case  will  be  found  in  the  opinion  of  Vice- 
Chancellor  Bird,  and  need  no  further  mention  here.  The  ques- 
tion presented  by  the  appeal  is,  whether  certain  machinery  men- 
tibned  and  described  in  the  mortgage  of  appellant  belongs  lO  the 
class  denominated  fixtures,  and  passes  with  the  real  estate  under 
the  mortgage,  or  whether  it  is  personal  property  and  subject 
to  seizure  under  execution  of  respondent,  who  is  a  judgment 
creditor  of  tjhe  mortgagors.  The  appellant's  mortgage  was  not 
filed  or  recorded  as  a  chattel  mortgage,  and  its  claim  to  have  the 
property  must  fail  unless  the  machinery  in  question  had  become 
part  of  the  freehold.  The  description  of  property  found  in  both 
mortgages  clearly  includes  this  in  dispute,  and  had  the  appellant, 
beside  registering  them  as  mortgages  of  real  estate,  availed  itself 
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of  the  statutory  provisions  concerning  mortgages  of  chattels, 
nothing  would  stand  in  the  way  of  its  claim.  But  under  settled 
rules,  recognized  and  enforced  by  many  adjudications  in  this 
state,  there  is  no  doubt  that  all  the  machinery  which  is  made  the 
subject  of  this  contest  is  personalty.  There  is  nothing  in  the  case 
to  show  that  it  was  ever  annexed  to  the  lands  with  the  design  to 
make  it  a  part  of  the  realty.  The  nature  of  the  property,  and  its 
relations  to  the  factory  in  which  it  was  being  used,  differ  in  no 
material  respect  from  tiie  features  which  marked  the  case  of 
Rogers  v.  Brokaw,  10  C.  E.  Gr.  JfdS ;  S.  C.  on  appeal,  11  C.  E. 
Gr.  567.  These  instruments  were  all  prepared  and  completely 
finished  at  the  place  of  their  manufacture  ready  for  use  in  any 
locality  where  they  might  be  required,  and  driving  power  could 
be  applied.  They  needed  no  adaptation  to  the  factory  of  the 
mortgagors,  nor  did  their  employment  there  require  any  change 
to  be  made  in  the  building  for  their  reception  ;  they  could  at  any 
time  be  removed  without  injury  to  themselves  or  detriment  to 
the  building,  and  could  be  used  as  well  elsewhere  as  there.  I 
see  no  evidence  in  any  act  of  the  owners,  or  in  any  circumstance 
growing  out  of  the  organization  or  manner  of  conducting  the 
manufacturing  establishment,  showing  a  design  on  the  part  of 
the  owners  to  make  a  permanent  addition  of  the  property  in  dis- 
pute to  the  realty.  Without  some  act  coupling  the  machines 
with  the  land,  or  with  something  appurtenant  thereto,  with  the 
intention  to  permanently  unite  them,  they  are  not  transformed 
from  personal  things  into  lands ;  they  continue  in  their  quality 
of  chattels  personal  until,  by  an  executed  intent,  they  are  in- 
corporated in  the  real  estate.  Then,  and  not  before,  do  they 
lose  their  identity  and  separate  existence.  Williamson  v.  New 
Jersey  Southern  R.  R.  Co.,  2  Steio.  Eq.  311,  329 ;  Quinby  v. 
Manhattan  Co.,  9  C.  E.  Gr.  260 ;  Rogers  v.  Brokaw,  supra. 

The  appellant,  in  the  argument  here,  relied,  not  alone  upon  the 
view  that  the  subject  of  controversy  passed  under  its  mortgages 
as  fixtures,  but  presented  the  further  point  that  the  respondent 
ought  not  to  be  permitted  to  stand  here  as  a  judgment  creditor 
reaping  any  advantage  over  appellant  from  the  provisions  of  the 
law  respecting  chattel  mortgages,  because,  as  alleged,  a  large  part 
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of  the  money  secured  to  the  appellant  by  its  present  mortgages 
was  loaned  upon  a  prior  security  embracing  the  same  property, 
for  which  the  mortgages  now  held  are  a  substitute,  in  which 
prior  loan  the  respondent,  as  one  of  the  then  mill-owners,  shared, 
and  joined  with  his  partners,  the  present  owners,  in  the  mortgage 
securing  such  loan.  Appellant  says  that  respondent  is  still  its 
debtor  for  a  part  of  the  loan,  and  insists  that  under  these  circum- 
stances he  ought  not,  in  a  court  of  equity,  to  be  permitted,  as  an 
ordinary  judgment  creditor,  to  antagonize  the  appellant's  claim  to 
take  it  as  personalty.  We  deem  it  unnecessary  to  consider,  on 
this  appeal,  what  determination  would  be  a  just  one  between 
these  parties  upon  a  case  made  on  the  facts  alluded  to.  No  such 
case  is  embodied  in  the  petition  of  the  appellant,  nor  was  it  the 
subject  of  proof  or  consideration  in  the  court  below.  We  ought 
not,  therefore,  to  give  it  a  hearing  in  this  appeal.  The  validity 
of  the  respondent's  judgment  is  not  questioned  upon  the  record, 
and  the  appellant  grounds  his  alleged  priority  of  lieu  solely 
through  the  force  and  effect  of  its  mortgages.  Failing  in  that 
position,  the  decree  below  should  be  affirmed. 

Decree  unanimously  ajinmed. 


B.  C.  Frost,  executor  of  Valentine   Mutchler,  deceased,  and 
Rose  Ann  Judge,  appellants, 

V. 

David  Mixsell,  respondent. 

1.  In  an  action  against  the  sureties  on  the  bond  for  the  last  year  of  a  county 
collector,  who  held  the  oiEce  for  the  preceding  year,  a  settlement  made  by 
him  with  a  committee  of  the  board  of  chosen  freeholders  on  the  day,  but  be- 
fore the  bond  was  executed,  is  not  evidence  against  the  sureties  to  prove  a 
balance  in  his  hands  at  the  beginning  of  his  last  official  year, 

2.  Where  the  county  officers  illegally  borrowed  money  for  county  purposes 
by  giving  notes,  and  this  was  received  by  tlie  collector  along  with  the  legal 
funds  of  the  county,  his  sureties  are  not  liable  for  a  failure  to  disburse  the 
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borrowed  money,  but  are  responsible  for  the  failure  to  pay  over  the  legally- 
received  funds. 

3.  When  a  county  collector  owes  sums  both  for  a  preceding  as  well  as  the 
last  oflBcial  year,  and  after  the  close  of  his  last  year  pays  to  his  successor  a  sum 
of  money  less  than  his  entire  indebtedness,  and  there  is  nothing  to  show 
whence  the  money  was  derived  or  whether  it  was  received  by  him  during 
either  of  his  official  years,  and  no  application  of  the  payment  is  made  by 
either  debtor  or  creditor,  the  law  will  apply  it  to  the  oldest  debt,  in  the 
absence  of  any  equity  in  favor  of  third  parties  requiring  a  different  applica- 
tion. 


The  bill  in  this  cause  is  filed  by  David  Mixsell,  a  surety  on 
the  bond  of  Edmund  Teel,  collector  of  Warren  county,  to  com- 
pel contribution  from  the  executor  of  a  deceased  surety. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows : 

On  the  12th  day  of  May,  A.  d.  1876,  Edmund  Teel  was  elected 
collector  of  the  county  of  Warren  for  the  third  time.  On  that 
day  he  entei-ed  into  bond  with  Lewis  M.  Teel,  Jesse  F.  Carhart, 
Francis  McDermott,  Jos.  Kramer,  P.  R.  Hagerman,  P.  W. 
Skinner,  V.  Mutchler,  David  Mixsell  and  Wm.  Silverthorn  as 
sureties,  upon  the  condition  that  he  should  faithfully  perform  the 
duties  of  the  office  of  county  collector,  to  which  he  had  been 
appointed  for  the  term  of  one  year.  At  the  expiration  of  the 
year,  Edmund  Teel,  the  collector,  was  indebted  to  the  county 
$8,597.73.  Of  this  amount  he  raised  and  paid  to  his  successor 
$2,181.62,  leaving  $6,416.11  unaccounted  for. 

For  this  last  sum,  and  the  interest  thereon,  an  action  was 
brought  against  said  Edmund  Teel  and  all  his  sureties.  Before 
judgment,  Mutchler  and  Kramer  died.  Judgment  was  finally 
obtained  against  all  the  other  bondsmen  (of  whom  complainant 
was  one)  for  the  sum  of  $5,920.78  debt  and  $163.26  costs. 
Execution  was  issued  thereon,  but  the  sheriff  returned  the  same 
wholly  unsatisfied.  After  this  the  judgment  was  assigned  to 
W^illiam  M.  Davis,  who  paid  the  whole  amount  due  thereon. 
The  complainant  afterwards  paid  this  amount  to  Davis  and  took 
from  nira  an  assignment  of  the  judgment.     The  complainant 
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alleges  that  he  was  obliged  to  pay  the  whole  amount  of  the  judg- 
ment, because  all  the  other  sureties  still  living  were  insolvent. 
Kramer  had  died  insolvent.  Mutchler  had  died,  but  not  insolv- 
ent. Mutchler  left  a  will,  by  which  he  gave  several  legacies  to 
different  persons  and  directed  that  $6,000  should  be  invested  and 
the  interest  thereof  paid  to  his  mother  during  her  life.  The 
defendant  B.  C.  Frost,  Esq.  is  the  executor.  It  appears  that 
after  the  payment  of  all  demands  against  the  estate,  there  remains 
iu  the  hands  of  the  executor  the  sum  of  $5,750.36.  This  is  all 
the  money  he  has  with  which  to  satisfy  the  said  legacies,  or  to 
invest  for  the  benefit  of  testator's  mother. 

It  will  be  perceived  this  sum  is  less  than  the  amount  ordered 
to  be  invested  for  the  mother. 

The  complainant  claims  that  having  paid  the  amount  of  the 
judgment  as  oue  of  the  sureties,  he  can  compel  the  payment  of 
one-half  of  that  amount  from  the  defendants,  being  the  executor 
and  legatees  named  in  said  will. 

The  suit  is  against  these  alone,  and  no  claim  is  made  againsfc 
any  of  the  other  sureties,  because  they  are  all  insolvent. 

Mr.  Frost,  as  executor,  and  Mrs.  Sarah  Mutchler,  the  mother 
named  in  the  will,  insist  that  if  Edmund  Teel  was  liable  at  all 
as  a  defaulter,  such  liability  arose  prior  to  the  execution  of  the 
bond  on  which  the  above-named  judgment  was  obtained.  If 
this  were  established  it  would  undoubtedly  be  a  good  defence. 
Patterson  v.  Freehold,  9  Vr.  255 ;  Freeholders  of  Warren  v. 
Wilson,  1  Harr.  110 ;  Farrar  v.  United  States,  5  Pet.  373; 
United  States  v.  Linn,  1  How.  104  /  Bissell  v.  Saxton,  66  N.  Y.  55. 

Has  this  allegation  by  way  of  defence  been  established  ?  It  is 
a  fact  that  on  the  day  this  bond  was  executed  and  accepted,  Ed- 
mund Teel,  as  collector  for  the  prior  year,  had  a  settlement  with 
the  board  of  chosen  freeholders.  He  then  stated  an  account  with 
the  board,  and  represented  in  that  account  a  balance  due  the 
county,  and  in  his  hands,  of  a  sum  nearly  equal  to  the  amount 
found  to  be  due  at  the  expiration  of  the  year,  for  which  judg- 
ment was  obtained.  After  this  settlement,  which  was  then 
entered  upon  the  books  of  the  county  and  became  a  matter  of 
public  record,  accessible  to  all,  this  bond  was  executed.     These 
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things  being  so,  the  collector  having  voluntarily  made  this  state- 
ment of  his  accounts,  showing  a  balance  in  his  hands,  and  having 
allowed  it  to  be  spread  upon  the  public  records,  and  thus  to  mis- 
lead all  who  were  interested,  the  fair  presumption  in  law  is,  that 
that  statement  was  true,  and  it  is  equally  fair  to  hold  that  the 
burden  of  proof  in  such  case  is  with  those  who  charge  other- 
wise. 

To  support  this  view,  I  again  refer  to  Freeholders  of  Warren 
V.  Wilson,  1  Harr.  110 ;  Vaughan  v.  Evans,  1  Hill's  Oh.  4-14-! 
State  V.  Sooy,  10  Vr.  639 ;  Town  of  Union  v.  Bermes,  15  Vr. 
S69;  Bruce  v.  United  States,  17  How.  J,B7. 

I  think  the  defendants  have  not  met  this  reasonable  demand 
of  the  law.  They  not  only  encountered  this  presumption  in  the 
outset,  but  also  the  fact  that  the  statement  of  accounts  seemed  to 
have  been  treated  as  true  until  long  after  the  action  was  brought 
on  the  bond.  The  proofs  offered  to  show  defalcations  during 
the  previous  years  are  not  sufficiently  clear  to  found  a  judgment 
upon,  and  if  we  were  to  attempt  to  discover  on  which  side  the 
preponderance  of  testimony  is,  independent  of  the  accounts,  it 
would  certainly  rest  with  the  complainant.  The  testimony  for 
the  defendants,  taken  at  its  utmost  value,  suggests  doubts,  diffi- 
culties and  uncertainties,  but  nothing  more;  whereas,  the  testi- 
mony for  the  complainant,  including  the  account  and  the  direct 
testimony  of  Teel,  the  collector  himself,  leads  the  mind  to  a  more 
definite  conclusion. 

It  was  urged  in  behalf  of  the  complainant  that,  in  every  case 
where  a  pubh'c  officer  makes  a  statement  of  his  accounts,  as  was 
done  in  this  case,  and  if  a  balance  appears  against  him  and  that 
balance  is  carried  forward  with  his  accounts,  it  becomes  dis- 
charged by  the  first  payments  made  by  him  out  of  other  moneys, 
so  that  the  default  which  attached  to  the  previous  year  becomes 
the  default  of  the  succeeding.  If  Teel  was  a  defaulter  in  1875, 
and  took  the  money  collected  by  him  when  he  gave  the  last  bond 
and  applied  it  to  discharge  such  default,  it  is  urged  that  that  was 
as  mucii  a  breach  of  the  bond  as  though  he  had  used  it  for  any 
private  purpose.  Morley  v.  Metamora,  78  HI.  394,  ^95,  cited  to 
support  this  view.     My  judgment  is,  that  according  to  the  great 
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weight  of  authority  this  rule  is  not  applied  in  cases  where  the 
previous  default  is  made  certain  as  to  circumstances  surrounding 
the  default  and  the  particular  fund  or  amount  involved.  This 
view,  I  think,  is  illustrated  by  many  of  the  cases  already  referred 
to,  and  especially  Freeholders  of  Warren  v.  Wilson,  and  State  v. 
Sooy.  This  very  point,  I  think,  is  well  enforced  by  the  cases 
of  Toivn  of  Union  v.  Bermes,  15  Vr.  269,  and  Bissell  v.  Saxton,  66 
N.  Y.  55. 

It  is  next  insisted  that  the  board  of  freeholders  expressed  a 
willingness  to  accept  $3,000  and  interest,  and  that  it  was  the 
duty  to  pay  that  amount  rather  than  to  take  the  hazard  of  an 
action  at  law,  and  tliat  not  having  done  so,  he  cannot  recover  of 
the  defendants  any  part  of  the  excess.  This  does  not  seem  to  me 
to  be  reasonable.  The  complainant  was  under  no  greater  obliga- 
tion to  pay  than  any  of  the  other  bondsmen.  Mr.  Mutchler,  in 
his  lifetime,  and  Mr.  Frost,  as  his  executor,  since  his  death,  were 
as  much  bound  as  the  complainant. 

Again,  it  is  urged  that  the  complainant  and  all  the  other 
sureties  except  Mr.  Mutchler,  held  conferences  with  a  view  of 
making  arrangements  to  accept  the  compromise  proposed  by  the 
board ;  and  that,  although  no  arrangements  were  perfected,  yet 
the  complainant,  in  expectation  that  they  would  be,  obtained  title 
to  certain  property  of  Edmund  Teel,  which  was  to  be  applied 
to  this  claim ;  and  that  it  is  his  duty  so  to  apply  the  property  or 
the  proceeds  thereof.  If  the  complainant  received  any  property 
from  any  source  unconditionally,  to  be  applied  to  discharge  the 
collector's  obligation,  the  law  justly  holds  him  to  a  most  faithful 
account.  The  proof  is  ample  that  the  complainant  represented 
that  if  the  proposed  arrangements  could  be  carried  out,  he  could 
get  the  title  to  a  lot  worth  $1,500,  and  could  secure  the  release 
of  a  mortgage  thereon  for  $1,000  held  by  his  mother,  who  was 
also  the  wife  of  the  collector.  I  can  find  no  statement  by  any 
witness  that  goes  beyond  this  contingency.  There  is  nothing  to 
show  that  he  would  undertake  to  procure  a  transfer  of  this  prop- 
erty and  a  release  of  his  mother's  claim  for  the  liquidation  to  the 
value  thereof  of  this  claim,  whether  the  settlement  was  effected 
or  not. 

The  complainant  did,  however,  take  title  to  this  lot  and  also 
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to  other  lots,  and  he  insists  he  was  not  obliged  to  apply  the  pro- 
ceeds of  them  to  this  particular  claim.  He  had  other  claims 
against  Teel,  his  stepfather;  to  the  payment  of  these  he  applied 
what  he  realized  from  the  lots. 

As  I  understand  the  testimony,  it  is  conclusively  shown  that 
the  true  consideration  of  the  conveyance  to  the  complainant,  was 
the  payment,  or  security  for  the  payment,  of  his  individual  claims 
against  Teel,  other  than  the  claim  in  question  in  this  suit.  If  I 
am  right  in  this,  there  was  no  misapplication  of  the  proceeds  of 
tlie  sale  of  those  lots. 

I  think  Mr.  Frost,  as  executor  of  Valentine  Mutchler,  should 
be  decreed  to  pay  one-half  of  the  amount  of  said  judgment  and 
costs,  with  interest,  and  will  advise  a  decree  accordingly.  I  take 
not  the  judgment  as  the  basis,  because  the  judgment  was  obtained 
against  the  other  bondsmen,  but  because  the  evidence  satisfies  me 
that  that  is  the  true  amount. 

Mr.  B.  C.  Frost  and  Mr.  Barker  Ghimmere,  for  appellants. 

I.  The  complainant  below  averred  in  his  bill  that  William 
Teel,  county  collector  of  Warren  county  (upon  whose  official 
bond  for  the  year  beginning  May  12th,  1876,  and  ending  May 
11th,  187-,  the  defendant's  testator  was  a  surety),  had  received 
moneys  of  that  county  to  the  amount  of  $300,000 ;  and  in  the 
next  clause,  he  averred  that  Teel,  at  the  end  of  the  official  year, 
had  in  his  hands,  as  such  collector,  of  the  moneys  so  received  by 
him,  the  sumof  $8,597.70.  And  in  the  next  clause  he  averred 
that  Teel  had  paid  to  his  successor  in  office  only  the  sum  of 
$2,181.62,  leaving  him  and  his  sureties  liable  for  $6,416.08  upon 
the  official  bond. 

All  these  averments  are  denied  by  the  answer,  and  the  defend- 
ant therein  demands  that  the  complainant  shall  maintain  them 
by  due  proof's. 

The  burden  of  the  proof  of  these  averments  is  therefore  upon 
the  complainant ;  he  assumed  it  by  the  pleadings,  and  it  is  essen- 
tial to  his  case  to  prove  the  truth  of  tlie  averments  by  preponder- 
ating legal  proofs.   The  vice-chancellor  erred  in  holding  that  the 
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defendant  was   bound    to   prove   the   averments   to  be  untrue. 
Exeter  Bank  v.  Rogers,  6  N.  H.  1^. 

II.  The  books  of  the  board  of  freeholders,  or  of  the  collector, 
containing  declarations,  or  admissions,  or  transactions  antecedent 
to  the  delivery  of  the  bond,  are  not  competent  evidence  as  against 
the  sureties  on  the  bond.  To  every  declaration,  admission  or 
entry  prior  to  the  delivery  of  the  bond,  such  surety  was  a 
stranger ;  he  was  not  a  surety,  and  there  was  no  privity  between 
them  until  such  delivery. 

It  is  a  cardinal  principle  of  all  the  cases  which  hold  that  a 
surety  to  an  official  bond  is  bound  by  the  admissions  of  his  prin- 
cipal, that  such  admissions  be  made  during  the  period  in  which 
the  officer  is  doing  acts  for  which  the  surety  is  bound. 

None  of  the  cases  cited  by  the  vice-chancellor  assert  any  other 
principle  ;  while  there  is  ample  authority  that  admissions  of  the 
principal  before  the  relation  of  principal  and  surety  is  established, 
or  after  it  has  ceased,  are  incompetent  as  evidence  against  the 
surety.  Brandt  on  Suretyship  §  158  and  notes  l—J^  ;  Stetson  v. 
City  Bank,  2  Ohio  St.  167  ;  Freeholders  of  Warren  v.  Wilson,  1 
Harr.  110,  117. 

It  is  submitted  that  the  sureties  on  the  former  bond  are  liable 
for  the  deficiency  of  $6,949.79,  being  the  difference  between  the 
balance  of  $8,598.63  which  he  ought  to  have  had  in  the  county 
treasury  on  May  12th,  1876,  and  the  $1,648.84  which  was  actually 
in  the  treasury  at  the  delivery  of  the  bond.  The  defalcation 
occurred  during  the  running  of  the  former  bond,  and  no  device 
can  shift  the  liability  from  the  sureties  of  that  year  on  to  the 
defendant.     Patterson  v.  Freehold,  9  Vr.  265. 

III.  It  is  a  fundamental  principle  that  the  undertakings  of  a 
surety  upon  an  official  bond  must  receive  a  strict  interpretation 
both  as  to  time  and  terms.  Paulison  ads.  Halsey,  8  Vr.  205,  210. 

By  the  general  law  governing  the  liability  of  sureties,  it  is 
settled  that  any  material  change  in  the  duties  imposed  upon  the 
officer,  materially  increasing  the  liability  of  the  surety,  and  really 
substituting  a  new  agreement,  discharges  the  surety,  although 
such  changed  duties  be  lawfully  imposed.     I  add  the  following 
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authorities  to  those  cited  by  my  colleague:  Napier  v.  Bruce,  8 
CI.  &  F.  4.70;  Bank  v.  Bruce,  5  U.  C.  Q.  B.  {0.  S.)  5^1 ; 
Ci^apo  V.  Brown,  J^O  loioa  4^7 ;  Blair  v.  Insurance  Co.,  10  Mo. 
650. 

In  this  case,  the  collector  was  made  the  agent  of  the  board  to 
raise  by  loan,  and  keep  and  disburse  nearly  $100,000,  in  addi- 
tion to  his  lawful  duties  existing  at  the  date  of  the  bond. 

But,  in  fact,  the  raising  of  this  money  was  not  authorized  by 
law — the  collector  was  not  charged  by  law  with  any  duty  in 
respect  to  it,  nor  could  the  freeholders  charge  him  with  such  duty. 
He  was  a  pure  volunteer  in  respect  to  it.  The  whole  transaction 
was  illegal,  and  the  notes  were  absolutely  void.  HachettstoiJtm 
V.  Swackhammer,  8  Vr.  191. 

Mr.  William  H.  Morrow,  for  respondent. 

On  May  12th,  1876,  the  board  of  chosen  freeholders  of  War- 
ren county,  at  its  annual  stated  meeting,  elected  Edmund  Teel 
to  the  office  of  county  collector  for  the  term  of  one  year.  On 
that  day,  Teel,  as  principal,  and  complainant,  with  Mutchler 
and  others,  as  sureties,  entered  into  a  bond  in  the  penal  sum  of 
$85,000,  conditioned  for  the  faithful  performance  by  Teel  of  the 
duties  of  his  office.  This  bond  was  approved  by  the  board,  and 
thereupon  Teel  entered  upon  the  duties  of  his  office.  During 
his  official  term,  from  May  12th,  1876,  to  May  11th,  1877,  Teel 
received  from  the  county,  of  its  moneys,  upwards  of  $300,000, 
which  it  was  his  duty  to  hold  and  pay  out,  according  to  law, 
during  his  term  of  office ;  and,  at  the  end  of  his  term,  to  pay  to 
the  county,  or  to  his  successor  in  office,  any  balance  that  might, 
upon  the  settlement  of  his  accounts  as  such  county  collector,  be 
found  remaining  in  his  hands  of  such  money.  His  term  of  office 
ended  on  the  11th  of  May,  1877.  Then,  upon  an  examination 
of  his  accounts  by  the  board  at  its  annual  meeting  on  that  day, 
in  settlement  of  his  accounts,  it  was  found  that  he  was  indebted 
to  the  board  in  the  sum  of  $8,597.70,  which  amount  he  had  in 
his  hands  as  balance  due  said  board  of  all  the  moneys  received 
and  paid  out  by  him  as  county  collector,  which  sum  of  money  it 
was  the  duty  of  Teel  to  forthwith  pay  over  to  the  county. 
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After  his  term  had  expired,  he  paid  over  to  his  successor  in 
office  the  sum  of  $2,181.62,  leaving  a  balance  in  his  hands  not 
paid  over  amounting  to  $6,416.08.  Complainant  and  Mutchler 
and  others  were  jointly  and  severally  bound  for  the  payment  by 
Teel  of  this  last-named  sum  of  money.  By  reason  of  the  failure 
of  Teel  to  pay  this  money,  the  board  brought  suit  on  the  bond 
against  the  obligors  named  therein,  to  recover  of  them  the  said 
sum  found  to  be  due  as  aforesaid  (that  is,  upon  the  settlement 
aforesaid),  and  interest  thereon.  Mutchler  and  Kramer  died 
after  suit  brought.  The  suit  proceeded  against  the  other  defend- 
ants, and  on  the  4th  of  January,  1881,  judgment  final  was 
entered  for  $5,920,78  debt  and  damages,  and  $163.26  costs. 
This  judgment  fixed  a  liability  against  the  complainant  and  the 
other  defendants  therein  to  pay  the  money.  The  bill  alleges  the 
insolvency  of  all  the  obligors  on  the  bond  save  the  complainant 
and  the  estate  of  Mutchler. 

The  insolvency  is  proved  clearly,  without  reference  to  the 
executions  or  their  returns.  Complainant  has  paid  the  full 
amount  of  the  judgment.  In  view  of  the  insolvency  of  all  other 
sureties  on  the  bond,  Mutchler's  estate  is  bound  to  pay  com- 
plainant the  one-half  part  of  the  moneys  paid  by  him.  By 
Mutchler's  will  he  directs  his  debts  to  be  paid.  By  law,  as  well 
as  by  this  express  direction,  his  personal  estate  is  primarily  liable 
for  the  payment  of  the  complainant's  claim,  in  exoneration  of  his 
real  estate.  If  other  legatees  have  procured  payment  of  their 
legacies  by  sale  of  the  real  estate,  in  such  a  way  that  Mrs.  Mutch- 
ler and  Mrs.  Judge  have  to  bear  the  entire  burden  of  complain- 
ant's claim,  that  is  a  matter  between  those  parties ;  we  have  no 
concern  with  it.  There  is  now  in  the  hands  of  the  executor  of 
Mutchler  the  sum  of  $5,750.36,  after  payment  of  all  the  testa- 
tor's debts. 

The  answers  admit  nothing  as  regards  the  complainant's 
claim.  They  deny  only  enough  to  require  of  the  complainant 
strict  proof  of  the  allegations  in  his  bill.  It  is,  however,  admitted 
that  the  executor  has  the  above-named  sum  of"  $5,750.36  in  his 
hands,  part  of  the  personal  estate  of  the  decedent. 

It  is  said  that   the  default  in  Teel's  accounts  occurred    in 
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previous  years,  and  that  the  sureties  on  his  official  bonds  for 
those  years  are  alone  responsible  for  the  deficit. 

There  is  no  proof  in  the  case  that  Teel  was  a  defaulter  at  any 
settlement  preceding  that  of  1877;  but,  even  if  he  had  misused 
the  county  funds  during  the  first  and  second  years,  it  is  of  no 
consequence,  inasmuch  as  he  used  the  last  year's  funds  to  supply 
the  deficits  of  the  first  year's ;  and  this  misappropriation  of  the 
last  year's  moneys  clearly  makes  the  last  year's  bond  alone  re- 
sponsible. 

The  question  is,  not  when  Teel  began  to  be  a  defaulter,  but 
whether  he  was,  in  law,  a  defaulter  during  the  last  year — the 
year  covered  by  this  bond.  He  certainly  did  misappropriate 
some  of  the  county  funds  during  his  last  year.  He  kept  an  ac- 
count— an  official  account  as  county  collector — in  the  Phillips- 
burg  bank.  The  moneys  that  went  into  that  account  to  his 
credit  were  moneys  of  the  county.  He  had  no  right  to  use  a  dol- 
lar of  that  money  for  his  private  purposes.  He  did  use  parts  of 
that  money,  unlawfully,  by  lending  it  to  his  friends,  who  never 
paid  it  again,  and  he  also  appropriated  it  to  his  own  use. 

I.  Bond  of  Edmund  Teel,  county  collector,  received,  approved 
and  accepted.     It  was  then  that  the  bond  was  delivered. 

When  these  sureties  delivered  this  bond  to  the  county,  it  was 
with  the  full  knowledge  on  their  part  that  Teel  had  just  con- 
cluded a  settlement  of  his  then  last  year's  account,  in  and  by 
which  he  represented  that  there  was  then  in  his  hands  $8,598.63, 
money  belonging  to  the  county  of  Warren.  Then  he  opened  a 
new  account  between  himself  and  the  county,  and  the  first  item 
in  that  account  is  a  charge  against  himself  of  "  balance  on  hand 
at  last  settlement,  $8,598.63." 

Without  regard  to  any  question  of  appropriation  or  estoppel 
(which  I  ahall  consider  hereafter),  this  account  and  settlement 
show  prima  facie  that  Teel  hud  this  money  in  hand  at  the  time. 

I  refer  to  a  single  case.  Town  of  Union  v.  Bermes,  15  Vr.  269 ^ 
where  the  subject  is  carefully  examined. 

What  was  the  condition  of  this  bond?  "That  Teel  shall 
faithfully  perform  the  duties  of  his  office  as  collector  of  the 
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county  of  Warren,  according  to  law."  What  were  the  duties  of 
his  office?  Rev.  p.  130  §  21.  It  was  to  account  and  pay  over. 
He  accounted,  but  failed  to  pay  over.  Was  not  the  condition 
broken  and  the  bond  forfeited  ?  I  submit  that  this  was  an  ac- 
counting between  the  collector  and  the  county,  and  that,  in  the 
absence  of  any  fraud,  the  result  is  binding  on  Teel  and  on  his 
sureties.  As  is  said  in  Patterson's  Appeal,  1^8  Pa.  St.  $45,  "  The 
measure  of  his  responsibility  is  the  measure  of  theirs." 

I  refer  to  cases :  State  v.  Grammer,  29  Ind.  532  ;  Wilmer  v. 
State,  44  Ind.  223;  Baker  v.  Preston,  Gilm.  {Va.)  291 ;  Boone 
County  V.  Jones,  54  Iowa  699-701 ;  Morley  v.  Town  of  Meta- 
mora,  78  III.  394. 

I  might  cite  many  other  cases,  but  in  view  of  the  case  in  our 
court.  State  v.  Sooy,  10  Vr.  539,  12  Vr.  401,  it  seems  to  be  un- 
necessary. Egremont  v.  Benjamin,  125  If  ass.  18,  19;  Sand- 
wich v.  Fish,  2  Gray  298. 

II.  When  this  case  was  before  the  vice-chancellor,  I  urged 
that  even  if  Teel  was  a  defaulter  when  he  gave  this  bond,  yet  if 
he  applied  the  moneys  by  him  subsequently  received  in  such  a 
way  as  to  discharge  the  default,  the  last  year's  bond  should  be 
held  liable  for  the  misapplication.  And  I  urged  that  the  man- 
ner in  which  he  kept  his  accounts  in  his  book,  and  the  statement 
and  settlement  he  made  with  the  board  May  11th,  1877,  were 
evidence  of  such  misapplication. 

I  refer  to  the  following  cases :  Application  of  payments  to  a 
particular  purpose  may  be  evidenced — 

First.  By  entries  in  books  of  account.  Frazer  v.  Bunn,  8  C 
&  P.  704  ;  Simson  v.  Ingham,  2  B.  &  C.  73. 

Second.  By  an  account  stated.  Pervis  v.  Roberts,  1  Vern.  34; 
United  States  v.  Wardwell,  5  Mason  82  ;  United  States  v.  Furher, 
4  Mason  333  ;  Williamson  v.  Rawlinson,  10  Moore  371,  and  oases 
cited  in  State  v.  Sooy,  10  Vr.  539 ;  Mayor  &c.  v.  Patten,  Field 
V.  Holland,  1  Am.  Lead.  Cas.  268.  See  McKee^s  Exr.  v.  Com- 
monwealth, 2  Grant  13 ;  Stone  v.  Seymour,  15  Wend.  33. 

Third.  Application  of  payments  may  be  made  by  bringing  a 
suit  founded  on  such  application. 

"  The  appropriation  on  the  creditors'  part  may  become  fixed 
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by  *  *  *  rendering  an  account  or  bringing  a  suit  grounded 
on  a  specific  appropriation."     1  Am.  Lead.  Cas.  {J^h  eel.)  '278. 

"Bringing  suit  is  an  appropriation,  for  thereby  the  creditor 
dechires  his  election  to  which  account  he  will  apply  the  pay- 
ment." Peters  v.  AndersoHy  5  Taunt.  596 ;  Allen  v.  Kimball, 
S3  Pick.  4,73-4-75  ;   Upham  v.  Lefavour,  11  Mete.  185. 

The  court  will  see  how  this  money  was  mingled  and  used  in- 
discriminately with  other  moneys  which  came  to  his  hands. 

After  making  this  statement  and  settlement  with  the  board, 
would  not  Teel  be  estopped  from  setting  up  a  defence  of  this 
kind?  Any  act  of  the  principal  which  estops  him  from  setting 
up  a  defence  personal  to  himself,  operates  equally  against  his 
sureties.  McCabe  w.  Rainey,32  Ind.  309  ;  Seaver  v.  Young,  16 
Ver.  658 ;  Charles  v.  Hopkins,  14  Iowa  ^7i  ;  Boone  County  v. 
Jones,  54  Iowa  709;  Wylie  v.  Gallagher,  46  Pa.  St.  210,  211; 
Bcehmer  v.  Schuylkill,  4^  P<^-  St.  454- 

III.  It  is  sought  to  charge  the  complainant  with  the  proceeds 
of  certain  property  conveyed  to  him  by  Teel.  Part  of  the  ar- 
rangement for  a  settlement  was  that  this  property  should  be 
conveyed  to  Mixsell  to  help  the  settlement  through.  The  set- 
tlement failed.  Mixsell  then  had  the  property  in  his  hands.  I 
submit  that  he  had  a  right,  independent  of  any  agreement  be- 
tween him  and  Teel,  to  apply  the  proceeds  of  the  sale  of  the 
properties  to  debts  due  to  him  alone,  in  preference  to  this  county 
debt.  On  the  bankruptcy  of  a  debtor,  a  creditor  can  apply  any 
general  securities  in  his  hands,  or  the  proceeds  of  such  securities, 
in  whatever  manner  best  suits  his  own  purposes,  and  even  to 
claims  which  have  arisen  after  the  securities  were  given.  Ex 
parte  Hunter,  6  Ves.  84 ;  Ex  parte  Johnson,  3  Be  G.,  M.  &  G. 
218. 

There  was  no  agreement  on  the  part  of  Mrs.  Teel  that  she 
would  give  up  this  mortgage,  except  that  the  settlement  should 
be  effected.  When  Mixsell  sold  this  property,  it  was  subject  to 
this  mortgage,  and  when  she  released  the  mortgage  it  was  for  his 
benefit,  that  he  might  realize  the  amount  for  which  he  had  be- 
come personally  and  alone  liable  for  Mr.  Teel.  If  there  was  no 
agreement  between  Mrs.  Teel  and  Mixsell  as  to  what  should  be 
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done  with  the  proceeds  of  the  sale,  the  proceeds  belong  to  her. 
He  was  her  trustee,  and  the  proceeds  of  the  sale  were  impressed 
with  the  sanae  trust.  Shales'  v.  Trowbridge,  1  Slew.  Eq.  599 ; 
Ferry  v.  Laihle,  ^  Stew.  Eq.  579  ;  Pennell  v.  Deffel,  ^  De  G.,  M. 
iSc  G.  372. 

An  undoubted  principle  of  equity  is,  that  as  between  cestui 
que  trust  and  trustee,  and  all  persons  claiming  under  the  trustee 
otherwise  than  by  purchase  for  valuable  consideration  without 
notice,  all  property  belonging  to  a  trust,  however  much  it  may 
be  changed  or  altered  in  its  nature  or  character,  and  all  the  fruit 
of  such  property,  whether  in  its  original  or  altered  state,  con- 
tinues to  be  subject  to  or  affected  by  the  trust.  Dyer  v.  Dyer,  1 
Lead.  Cm.  in  Eq.  {3d  ed.)  165-277. 

The  opinion  of  the  court  was  delivered  by 

Reed,  J. 

On  the  12th  of  May,  1876,  the  board  of  chosen  freeholders  of 
Warren  county,  at  its  aunual  meeting,  elected  Edmund  Teel  to 
the  office  of  county  collector  for  the  term  of  one  year.  On  that 
day,  Teel,  as  principal,  and  Mixsell,  the  respondent,  and  Mutch- 
ler,  the  deceased  surety,  with  others,  entered  into  a  bond  in  the 
penal  sum  of  $85,000,  conditioned  for  the  faithful  performance 
by  Teel  of  the  duties  of  his  office,  and  this  bond  was  approved 
by  the  board.  After  the  expiration  of  the  term  of  Teel,  a  com- 
mittee appointed  to  examine  his  accounts  reported  that  he  was 
indebted  to  the  board  of  chosen  freeholders  in  the  sum  of 
$8,597.70.  He  afterwards  paid  $2,181.62,  leaving  an  alleged 
deficiency  of  $6,416.08.  For  the  recovery  of  this  amount  an 
action  at  law  was  brought  by  the  board  of  chosen  freeholders 
against  Teel  and  all  the  sureties  upon  the  bond.  After  the  ser- 
vice of  the  summons  in  that  action,  Mutchler  died,  and  the  cause 
proceeded  to  a  judgment  against  the  surviving  defendants  for 
the  sum  of  $5,920.78.  This  sum  was  paid  by  the  respondent, 
as  one  of  the  defendants  severally  liable  for  the  payment  of 
the  same.  It  appears  that  each  of  the  co-defendants,  or  their 
estates,  is  insolvent,  with  the  exception  of  the  estate  of  Mutchler, 


11  Stew.]  JUNE  TERM,  1884.  599 

Frost  V.  Mixsell. 

und  this  bill  is  filed  to  compel  the  executors  of  the  latter  to  con- 
tribute a  moiety  of  the  judgment  already  paid  by  the  respondent. 

The  defence  interposed  to  this  suit  is  based  upon  two  proposi- 
tions. The  first  is  that  the  amount  which  the  respondent  paid 
Avas  not  due  to  the  board  of  chosen  freeholders  by  Teel,  and 
therefore  the  sureties  of  Teel  were  not  legally  responsible  for 
that  sum.  The  second  is  that  during  the  oflBcial  year  covered 
by  the  bond  of  the  appellant,  moneys  were  illegally  borrowed 
by  the  board  of  chosen  freeholders  and  placed  in  the  hands  of 
Teel,  as  collector,  to  disburse,  and  that  by  this  act  the  sureties 
were  relieved  from  responsibility  for  his  official  acts. 

First,  then,  did  Teel  fail  to  pay  over  the  sum  of  $5,920.78,  or 
any  other  amount  of  money  received  by  him  during  the  year 
beginning  on  the  12th  day  of  May,  1876  ? 

It  appears  that  there  came  to  his  hands  during  the  year  cash 
to  the  amount  of  $320,803.33.  He  disbursed  during  that  period 
tiie  sum  of  $320,804.06.  In  addition  to  the  amount  which  he 
so  admittedly  received,  he  was  charged  in  the  court  of  chancery 
with  a  balance  from  the  previous  year,  during  which  he  held  the 
same  office,  of  $8,598,63,  and  it  is  upon  the  presence  or  absence 
of  this  balance  in  his  hands  upon  the  12th  day  of  May,  1876, 
that  the  contest  in  this  case  primarily  arises.  On  the  part  of  the 
complainant,  it  is  insisted  that  Edmund  Teel,  on  the  day  the 
present  bond  was  executed,  had  a  settlement  with  the  board  of 
chosen  freeholders,  and  his  account  represented  that  he  owed  the 
county  a  balance,  the  amount  of  which  was  the  above-named 
sum.  This,  it  is  insisted,  is  an  admission  on  the  part  of  Teel 
which  has  probative  force  against  his  sureties  on  the  bond  for 
th«  year  commencing  upon  the  day  on  which  the  statement  was 
made.  It  is  clear,  however,  that  the  account  was  presented  and 
the  settlement  concluded  before  the  execution  of  the  latter  bond. 
The  statement  was  made,  therefore,  antecedent  to  the  commence- 
ment of  the  performance  of  his  duties  of  the  last  year,  and  as  the 
concluding  act  of  his  previous  official  term. 

The  declarations  of  a  principal  can  only  operate  as  evidence 
against  a  surety  when  they  are  made  in  the  performance  of  the 
official  duties  for  which  the  sureties  are  bound,  or  made  after  the 
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execution  of  an  instrument  by  which  principal  and  sureties  be- 
came jointly  bound  for  the  faithful  conduct  of  the  officer.  Town 
of  Union  v.  Bermes,  15  Vr.  269. 

This  statement  is  included  in  neither  of  these  classes  of  in- 
stances, and  it  therefore  can  have  no  force  as  evidence  against 
the  appellant. 

It  is  next  said  that  a  book,  known  in  the  case  as  Exhibit  C,  is 
evidence  that  the  above  balance  was  in  his  hands  after  May  12th, 
1876.  This  book  was  made  after  the  execution  of  the  bond,  and 
upon  page  169  of  the  account  the  officer  charges  himself  with  the 
balance  on  hand  at  last  settlement,  namely,  the  sura  of  $8,598.63. 
This  is  an  admission  which  is  admissible  against  the  sureties.  The 
objections  urged  against  the  accounts  contained  in  this  book,  upon 
the  ground  that  they  were  loosely  kept,  or  only  for  the  private  use 
of  the  officer,  go  only  to  the  probative  force  of  the  admissions  con- 
tained in  it,  and  do  not  destroy  the  competency  of  the  book  itself 
as  evidence.  But,  admitting  that  this  statement  is  evidential  on 
this  inquiry,  the  question  remains  whether  the  facts  proven  in 
the  cause  are  such  as  to  refute  this  statement  of  a  cash  balance  in 
the  hands  of  Teel  on  May  12th,  1877.  Upon  Teel's  testimony, 
taken  along  with  the  evidence  of  the  condition  of  his  bank 
accounts  on  May  12th,  and  his  previous  loans  of  money  at  that 
time  unpaid,  and  other  features  which  characterized  his  conduct 
about  that  time,  I  have  arrived  at  the  conclusion  that  he  did  not 
have  the  amount  of  this  balance  in  hand  at  the  time  of  the  com- 
mencement of  his  last  official  term. 

Teel,  in  his  testimony,  says  that  the  most  of  this  cash  was  in 
the  Phillipsburg  and  Washington  banks,  some  in  his  safe,  and 
some  probably  loaned  out.  All  he  had  in  the  banks  at  that  date 
was  the  sum  of  $1,649.83.  What  he  had  loaned  out  was  not  in 
hand,  nor  does  it  appear  to  have  come  to  hand  during  the  year. 
He  says  he  had  used  a  part  for  his  personal  expenses.  The  only 
cash  in  hand,  outside  of  what  was  in  bank,  was  in  his  safe.  He 
does  not  fix  any  amount  as  representing  what  was  in  his  safe. 
On  May  9th  he  drew  out  $400  to  go  to  Belvidere.  If  he  had 
had  that  amount  in  his  safe,  it  is  not  probable  that  he  would 
have  drawn  it  from  the  bank. 
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Indeed,  he  still  continued  to  draw  upon  the  Easton  bank  until 
May  12th,  when  his  account  is  drawn  down  to  about  $100. 

Again,  on  the  13th  of  May,  he  borrows  and  deposits  $5,364.94. 
If  he  had  had  any  considerable  amount  of  money  in  his  safe, 
why  did  he  not  use  it?  He  is  unable  to  fix  any  amount  he  had 
in  his  safe,  and  the  strong  probability  is  that  he  had  little  or 
none.  I  am  clear  that  the  amount  of  the  deposit  in  the  banks 
represented  all  that  remained  in  the  hands  of  the  officer  of  the 
moneys  of  the  preceding  year.  This  sum,  as  we  have  seen, 
amounts  to  $1,647.91. 

This  amount  would  represent  the  deficit  for  which  his  sureties 
were  liable,  unless  this  is  extinguished  by  a  payment  made  by 
Teel  to  his  successor  in  office,  after  the  expiration  of  Teel's  term. 
This  sum  was  $2,181.62.  If  this  payment  is  applied  to  the  last 
year  of  Teel's  successive  terms,  it  more  than  pays  the  deficit  of 
that  year,  and  relieves  the  sureties  upon  that  bond  entirely. 

Had  the  officer,  at  the  time  of  payment,  made  an  application 
of  this  sura  to  any  particular  one  of  his  successive  official  years, 
such  application,  in  the  absence  of  any  design  to  defraud  sureties 
of  which  the  county  officials  were  cognizant,  would  be  recognized, 
and  the  rights  of  the  sets  of  sureties  would  be  fixed  by  the  act  of 
the  debtor.     State  v.  Sooy,  10  Vr.  639. 

But  the  amount  was  paid,  generally,  upon  a  balance  which 
represented  the  financial  conclusion  of  his  successive  years  of 
office. 

Had  it  appeared  that  the  money  which  paid  this  item,  was 
derived  from  the  county  revenues  which  came  to  the  hands  of 
the  officer  in  any  particular  year,  then  it  would  be  proper  to 
apply  the  amount  to  any  balance  for  that  year  remaining  unpaid. 
Postmaster  General  v.  Norvell,  Gilpin  106. 

And  if  it  had  appeared  that  the  money  was  paid  during  one 
of  the  official  years,  the  prima  facie  inference,  I  think,  would 
have  existed  that  the  fund  was  derived  from  the  received  reve- 
nues of  that  year. 

But  this  money  was  paid  after  the  close  of  the  last  year. 

There  is  no  satisfactory  evidence  to  show  whence  the  ex-officer 
derived  the  money. 
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He  says  that  he  thinks  he  paid  it  out  of  his  bank  account,  but 
of  what  the  fund  was  composed  or  when  deposited  does  not 
appear. 

In  this  posture  of  the  cause,  the  rule  seems  applicable  that  the 
law  will  apply  the  payment  to  the  oldest  item  of  indebtedness, 
in  the  absence  of  any  circumstance  which  would  render  such  an 
application  unjust  to  third  parties.  Toulmin  v.  Copland,  2  CI. 
&  F.  681;  Mills  v.  Fowkes,  5  Bing.  N.  C.  455-4-61;  De  Colyer 
on  Guaranties  4^8. 

The  effect  of  an  application  of  this  sum  in  this  manner  would 
leave  the  sum  of  $1,647.41,  with  interest  thereon,  as  the  sum 
due  by  the  collector  for  the  first  year. 

But  it  is  again  argued  that  the  sureties  upon  his  ofiBcial  bond 
for  that  year  are  not  responsible  for  his  default,  because  it 
appears  that  a  part  of  the  money  which  Teel  received  as  funds 
belonging  to  the  county,  was  borrowed  upon  notes  illegally 
made  in  behalf  of  the  board  of  chosen  freeholders.  The  argu- 
ment is  that  inasmuch  as  the  board  of  chosen  freeholders  imposed 
upon  Teel  the  duty  of  disbursing  money  which  was  illegally 
borrowed,  therefore  the  sureties  are  discharged  from  all  responsi- 
bility for  his  official  conduct. 

This  contention  is  grounded  upon  the  rule  enunciated  in  a 
number  of  cases  in  England  and  this  country,  to  the  effect  that 
when  a  surety's  engagement  relates  to  the  performance  of  the 
duties  of  a  particular  office,  it  applies  only  to  such  matters  as 
were  included  in  the  office  at  the  time  the  engagement  was 
entered  into,  and  that  when  the  nature  of  the  office  is  so  changed 
that  the  duties  are  materially  altered,  so  as  to  affect  the  peril  of 
the  sureties,  the  bond  is  avoided.  Pyhus  v.  Gihb,  6  El.  &  B. 
902  ;  Oswald  v.  Berwick,  5  H.  of  L.  Cas.  866 ;  Bonar  v.  Mac- 
donald,  3  H.  of  L.  Cas,  226  ;  Leigh  v.  Taylor,  7  B.  &  C.  491. 

Whether  the  stringent  rule  of  these  cases  should  be  adopted 
by  this  court,  in  view  of  the  case  of  Morris  Canal  and  Banking 
Co.  v.  Van  Vorst,  1  Zab.  100,  decided  in  the  supreme  court  over 
thirty  years  ago,  it  is  not  now  necessary  to  discuss.  It  is  not 
necessary,  because  the  facts  in  the  present  case  do  not  present  an 
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occasion  for  the  application  of  this  rule,  if  it  be  admitted  to  be 
entirely  sound. 

In  this  case  there  was  no  change  in  the  extent  or  character  of 
the  duty  of  Tee!  while  in  office. 

The  law  fixed  the  boundaries  of  his  official  conduct.  The 
reception  and  disbursement  of  the  borrowed  money  was  riot  an 
official  duty,  created  after  the  execution  of  defendant's  bond,  but 
was  a  transaction  outside  of  the  functions  of  his  office.  There 
was  no  duty  thrown  upon  him  to  receive  or  disburse  a  penny  of 
this  money. 

Now,  I  do  not  perceive  upon  what  principle  it  can  be  claimed 
that,  because  the  principal  undertook  to  perform  an  extra-official 
act,  his  sureties  are  relieved  from  responsibility  for  the  manner  of 
his  performance  of  his  official  duties. 

Nor  can  the  fact  that  this  borrowed  money  was  raised  at  the 
instance  of  officers  of  the  county,  inasmuch  as  they  were  acting 
outside  of  any  official  authority,  affi3rd  any  support  to  this  con- 
tention.    Brandt  on  Suretyship  §  ^7^. 

I  am  unable  to  see  any  plausibility  in  the  argument  rested 
upon  this  ground,  to  relieve  the  sureties  from  responsibility  for 
the  conduct  of  Mr.  Teel  in  dealing  with  the  moneys  which  came 
legally  into  his  official  custody. 

Indeed,  it  has  been  held  by  the  Supreme  Court  of  Pennsyl- 
vania that  instead  of  avoiding  their  bond  absolutely,  the  sureties 
upon  a  collector's  bond,  where  money  had  been  illegally  borrowed 
and  placed  in  the  hands  of  such  officer  by  the  supervisors  of  a 
county,  are  responsible  for  his  failure  to  disburse  the  entire 
amount.  FranhUn  v.  Hammond,  ^5  Pa.  St.  507 ;  Wylie  v.  Gal- 
lagher, JfB  Pa.  St.  205  ;  Boehmer  v.  County  of  Schuylkill,  JfB  Pa. 
St.  4.52. 

In  these  cases  it  was  held  that  the  officer  having  received  the 
money  as  county  funds  he  was  estopped  from  denying  that  he 
lield  them  for  county  purposes,  and  that  his  sureties  occupied  the 
same  position. 

I  think,  however,  in  this  regard  the  sureties  do  occupy  a  differ- 
ent position,  and  that  while  they  are  responsible  for  any  act  of 
their  principal  within  the  line  of  his  official  conduct,  they  are  not 
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concluded  by  his  admission  that  he  is  acting  officially  in  a  matter 
clearly  beyond  the  scope  of  his  official  duty. 

I  conclude,  therefore,  that  for  the  disbursement  of  t*he  money 
which  legally  came  into  the  possession  of  Teel,  his  sureties  were 
liable. 

In  dealing  with  the  case  upon  this  basis,  it  is  important  to 
ascertain  what  portion  of  the  last  year's  deficit  results  from  a  fail- 
ure to  disburse  this  part  of  the  money  received. 

There  is  nothiug  in  the  testimony  by  which  this  can  be  deter- 
mined. 

The  officer  intermingled  the  funds  derived  from  all  sources, 
and  payments  were  made  out  of  the  joint  fund  for  all  purposes. 
It  is  thought  equitable  to  the  sureties  to  deduct  from  the  deficit 
already  found,  such  sum  as  bears  to  it  the  proportion  which  the 
borrowed  money  bore  to  the  entire  amount  received  by  Teel. 

This  sum,  by  my  computation,  is  |607.03.  Deduct  this  from 
$1,647.91,  and  it  leaves  as  the  balance  for  which  these  sureties 
are  liable  the  sum  of  $1,040.88,  with  interest  upon  the  same 
from  May  12th,  1877. 

I  think  the  decree  below  should  be  modified  so  that  the  execu- 
tor of  Mutchler  shall  pay  one-half  of  the  above  sum,  with 
interest. 

Decree  unanimously  reversed. 


Mary  Ann  "W.  Ellicott,  appellant, 

V. 

John   M.   Chambeelin   et    al.,  executors    of   A-mplius    B. 
Chambeelin,  deceased,  respondents. 

1.  An  agreement  for  a  consideration  to  renounce  an  executorship,  is  illegal, 
because  against  public  policy. 

2.  Trustees  cannot  use  their  relations  with  trust  property  to  their  personal 
advantage. 
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3.  The  law  will  not  aid  either  party  to  an  illegal  contract,  but  will  leave 
the  parties  where  it  finds  them. 

4.  If  the  contract  be  executory  it  will  not  be  enforced,  and  if  already  exe- 
cnted,  the  price  paid  will  not  be  restored. 


On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Ellieott  v.  Chamberlin,  10  Stew.  Eq.  4-70. 

Mr.  E.  P.  Conkling  and  Mr.  J.  G.  Shipman,  for  appellant. 

Mr.  0.  P.  Chamberlin  and  Mr.  J.  N.  Voorhees,  for  respond- 
ents. 

The  opinion  of  the  court  was  delivered  by 

Parker,  J. 

Elisha  Warford  executed  his  will  on  the  let  day  of  Novem- 
ber, 1862.  By  the  residuary  clause  he  gave  to  the  appellant 
(who  was  his  only  child)  all  the  residue  of  his  estate,  both  real 
and  personal,  to  her  sole  and  separate  use,  to  keep  the  lands 
devised  to  her,  or  have  them  sold  by  the  executors  named  in  his 
will,  as  she  saw  fit.  The  persons  named  therein  as  executors  were 
George  A.  Allen  and  Amplius  B.  Chamberlin. 

Note. — A  testator  appointed  two  trustees  and  executors,  but  by  a  codicil  he 
substituted  two  others.  One  of  the  latter  retired  in  consideration  of  £75  paid 
him  by  one  of  the  excluded  trustees,  and  executed  a  deed  appointing  the  ex- 
cluded trustee  in  his  place.  The  court  directed  the  new  trustee  to  be  removed, 
the  deed  to  be  canceled,  and  the  £75  to  form  part  of  the  assets,  Sugden  v.  Oross- 
land,  S  Sm.&  Giff.  192. 

An  administrator  obtaining  his  appointment  by  agreeing  with  some  of  the 
next  of  kin  that  he  would  make  no  charge  for  his  services,  cannot  afterwards 
be  allowed  a  commission  therefor,  McCaw  v.  Blewit,  2  McCorcPs  Ch.  90;  Bate 
V.  Bate,  11  Bush  639. 

An  agreement  to  relinquish  the  right  of  administration  upon  the  estate  of 
an  intestate  for  a  valuable  consideration,  is  against  public  policy  and  void, 
Bowers  v.  Bowers,  26  Pa.  St.  74;  Ovnngs  v.  Chnngs,  1  Harris  &  GUI  4S4.  But 
such  contract  was  held  binding  and  valid  in  Ourrigan's  Case,  6  Irish  Jur,  {N. 
S.)  116;  Bassett  V.  3riller,  8  Md.  54S. 

A  contract  by  the  guardian  of  C.  with  C.'s  grandfather,  to  resign  his  position 
and  allow  the  grandfather  to  assume  it,  in  consideration  of  the  grandfather 
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On  the  4th  day  of  February,  1868,  Mr.  Warford  executed  a 
codicil  to  his  will,  by  which  he  appointed  Holcombe  Warford  as 
executor  in  place  of  Mr.  Allen.  The  codicil  differed  from  the 
will  chiefly  in  its  residuary  clause,  which  directed  the  executors 
to  sell  all  the  residue  of  the  personal  and  real  estate  and  convert 
it  into  money,  to  be  invested  by  them  in  city  and  railroad  stocks 
for  the  benefit  of  Mrs.  Ellicott  during  her  life.  Under  this 
clause  they  could  sell  and  invest  without  reference  to  her  wishes. 

The  testator  died  in  May,  1872,  and  at  the  time  of  his  death 
he  was  over  eighty-seven  years  of  age. 

Amplius  B.  Chamberlin,  one  of  the  persons  named  as  executors^ 
was  a  personal  friend  of  the  testator,  with  whom  he  had  been  on 
very  intimate  terms  for  many  years,  and  in  whom  he  reposed 
much  confidence.  The  will  and  codicil  were  executed  at  his 
residence,  and  remained  in  his  possession  continuously  from  the 
time  they  were  executed  until  he  produced  them  for  probate. 

When  Mrs.  Ellicott  was  informed  of  the  contents  of  the  codicil 
she  was  dissatisfied,  because  of  the  absolute  power  given  to  the 
executors  by  its  residuary  clause.  She  filed  a  caveat  against  the 
probate  of  both  the  will  and  codicil,  and  proceedings  were  insti- 
tuted before  the  orphans  court  to  test  their  validity. 

During  the  pendency  of  those  proceedings,  Mrs.  Ellicott  was 

giving  C.  a  child's  share  of  his  estate,  cannot  be  enforced,  Ounningham  v.  Oun- 
ningham,  IS  B.  Mon.  24- 

A  court  of  probate  will  not  recognize  an  agreement  whereby  certain  execu- 
tors, the  defendants  in  a  contest  over  the  will,  should  renounce  and  allow  the 
plaintiffs,  the  other  executors,  to  prove  it,  Hargreaves  v.  Wood,  2  Sw.  <&  Tr. 
602;  see  Van  Meter  v.  Jones,  2  Or.  Ch.  520. 

A  contract  to  pay  one  a  consideration  to  induce  him  to  administer  on  the 
estates  of  the  obligor's  father  and  mother,  is  not  prohibited  by  law  or  public 
policy,  and  is  enforceable,  Clarh  v.  Constantiiie,  3  Bush  652;  Wheelock  v. 
Looney,  15  N.  T.  Week.  Dig.  126  ;  see  Sugden  v.  O-ossland,  3  Sm.  &  Giff.  193. 

A  trustee  who  has  accepted  a  large  amount  of  money  to  resign  his  trust 
under  a  will,  cannot  afterwards  intervene  in  order  to  question  a  decree  setting 
aside  the  probate  of  the  will,  Munnikhuysen  v.  Magraw,  5S  Md.  557. 

A  contract  by  which  one  agrees,  for  the  purpose  of  collecting  a  claim  against 
an  estate,  to  administer  thereon,  and  to  retain  for  his  services  one-half  of  the 
amount  collected,  is  against  public  policy,  and  so  far  as  it  remains  executory, 
incapable  of  enforcement,  Whatley  v.  Hughes,  53  Miss.  26S ;  see  ^inks  v 
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informed  that  Mr.  Chamberlin  had  said  he  expected  to  realize  a 
large  profit  through  the  power  of  sale  and  investment  given  him 
by  the  codicil.  When  Mr.  Nixon,  on  behalf  of  Mrs.  Ellicott, 
served  a  notice  on  him,  he  said  he  would  let  her  settle  the  estate 
if  she  would  give  him  $25,000.  He  also  told  Mr.  Nixon  that 
he  could  make  that  much  money  out  of  it.  He  told  Mr.  Tunison 
he  could  make  $15,000  or  $20,000  in  settling  the  estate.  When 
Mr.  Tunison  asked  him  how,  he  replied  that  he  would  sell  off 
certain  farms,  get  the  money  for  them,  and  put  it  in  railroad  and 
city  bonds,  that  there  would  be  a  large  premium  on  them,  and  he 
would  have  the  premium.  These  boasting  declarations  of  con- 
templated improper  administration  of  the  estate  on  the  part  of 
Mr.  Chamberlin  for  the  purpose  of  making  profit  for  himself 
out  of  his  trust,  came  to  the  ears  of  Mrs.  Ellicott.  He  did  not 
hesitate  to  make  the  same  declarations  substantially  to  Mrs.  Elli- 
cott herself.  Her  son  Benjamin  says  that  on  more  than  one 
occasion  he  heard  Mr.  Chamberlin  say  to  his  mother,  when  asked 
whether  he  had  any  interest  in  the  estate  more  than  his  lawful 
fees  and  commissions,  that  he  could  make  $20,000  in  settling  the 
estate,  selling  the  different  pieces  of  property,  and  investing  the 
money  as  directed  in  the  codicil,  and  that  he  would  do  it.  In- 
fluenced bythese  and  other  similar  expressions  of  Mr.  Chamber- 
Dam,  32  Miss.  152;  Pag^s  Estate,  57  Cal.  238;  Births  Chse,  4S  L.  T.  {N.  S.) 
67. 

An  agreement  by  a  dii-ector  of  a  corporation  to  resign  his  trust  for  a  pecu- 
niary consideration,  and  to  assist  his  obligors  in  electing  a  successor  favorable 
to  them,  is  void,  Fremont  v.  Stone,  42  Barb.  169  ;  Havemeyer  v.  Havemeyer,  43 
N.  Y.  Sup.  a.  506;  Jones  v.  Scudder,  2  an.  S.  O.  178;  Noel  v.  Drake,  28  Kan. 
265,  26  Alb.  L.  J.  US. 

F.  and  E.  were  co-trustees  of  a  minor's  estate,  and  verbally  agreed  that,  in 
consideration  of  F.'s  being  permitted  to  employ  the  trust  fund  in  trade  on  his 
own  account,  he  would  pay  the  interest  thereon  to  the  minor,  and  would  also 
pay  E.  1150  a  year  for  three  years.  E.  took  part  of  the  $150  for  the  first 
year. — Held,  that  F.  could  not  recover  from  E.  what  he  had  already  received, 
but  BO  far  as  the  contract  was  executory  it  was  void,  Foote  v.  Emerson,  10  Vt. 
338. 

Two  persons  equally  entitled  thereto  may  agree  to  take  out  joint  adminis- 
tration, and  that,  as  one  of  them  is  to  bear  the  principal  labor  and  responsibility, 
the  other  shall  receive  such  commissions  as  his  associate  thinks  he  deserves, 
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lin,  which  came  to  her  knowledge,  Mrs.  Ellicott  became  anxious 
to  have  him  renounce  his  executorship,  and  negotiations  were 
opened  with  that  end  in  view.  After  numerous  interviews 
between  the  parties  on  the  subject,  it  was  agreed  that  Mr. 
Chamberlain  would  renounce  upon  payment  to  him  of  the  sum 
of  $10,000,  together  with  costs  and  counsel  fees.  On  the  28th 
of  March,  1874,  he  signed  a  formal  renunciation.  The  other 
executor  also  renounced,  but  without  any  compensation,  or  prom- 
ised remuneration  therefor.  The  caveat  was  withdrawn,  and  Mrs. 
Ellicott,  who  has  acted  as  administratrix  pendente  lite  since  the 
filing  of  the  caveat,  was  appointed  administratrix  cum  testamento 
annexo, 

Mrs.  Ellicott,  in  fulfillment  of  the  agreement,  paid  Mr. 
Chamberlin,  for  counsel  and  costs,  over  $1,000.  She  also  paid  him, 
at  one  time,  in  cash,  $200,  and  at  another  time  |150,  on  the 
agreement.  In  March,  1874,  she  paid  him  $4,611.88,  and  he  gave 
her  a  receipt,  in  which  he  acknowledged  the  payment  of  that 
sum,  "on  account  of  my  renunciation  as  executor  of  the  last  will 
and  testament  of  Elisha  Warford,  deceased."  As  part  of  the 
payment  last  mentioned,  Mrs.  Ellicott  assigned  to  Mr.  Chamber- 
lin, a  bond  and  mortgage  given  to  her  by  Peter  A.  Yawger  for 

Brovm  V.  Stewart,  4  Md.  Ch.  368  ;  see  Squier  v.  Squier,  S  Stew.  Eq.  627 ;  Aston! s 
Estate,  5  Whart.  228;  White  v.  Bullock,  4  Abb.  App.  Dec.  578. 

A  husband  agreed,  by  a  deed  of  separation,  that  if  his  wife  died  intestate, 
her  next  of  kin  should  be  entitled  to  the  property  which  she  received  under 
the  deed.  She  afterwards  died  intestate,  and  the  court,  notwithstanding  her 
husband's  objection,  granted  to  her  father  letters  of  administration  limited  to 
that  property,  Allen  v.  Humphreys,  L.  R.  {8  P.  D.)  16 ;  see  Willis  v.  Jones,  4-2 
Md.  422.  The  same  rule  applies  to  ante-nuptial  settlements,  Ward  v.  Thomp- 
son, 6  QUI  &  Johns.  349;  Maurer  v.  Maurer,  5  Md.  324;  Fowler  v.  Kell,  14 
Sm.  &  Marsh.  68;  Bray  v.  Dudgeon,  6  Mm/.  132  ;  Charles  v.  Charles,  8  Graft. 
486 ;  Gaekenback  v.  Brouse,  4  Watts  &  Serg.  546 ;  see  Hart  v.  Soward,  12  B. 
Man.  S92. 

As  to  other  contracts  for  selling  an  office  or  its  salary,  see  Combs  v.  Brash- 
ears,  6  J.  J.  Marsh.  631 ;  Famrie  v.  Morin,  4  Mart.  39  ;  Sailing  v.  McKinney,  1 
Leigh  4^ ;  Haralson  v.  Dickens,  Car.  L.  Repoe.  {66)  163;  4  Cent.  L.  J.  122; 
(yRear  v.  Kiger,  10  Leigh  622;  also  Bush  v.  Thornton,  25  Hun  456,  466;  Olin 
V.  Bate,  98  111  53;  Holland  v.  Helm,  7  Qratt.  245;  Foott  v.  Bullock,  4  U.  C. 
Q.  B.  480;  Bliss  V.  Lam-ence,  58  N.  Y.  44^;  Beal  v.  McVicker,  8  Mo.  App. 
202;  State  Bank  v.  Hastings,  15  Wis,  75.— Rep. 
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the  payment  of  $1,300.  The  payments  hereinbefore  mentioned 
made  up  the  sum  of  ^5,000,  aud  for  the  remaining  $5,000,  she 
gave  him  a  promissory  note  dated  March  28th,  1871,  payable  on 
or  before  the  1st  day  of  April,  1875,  with  interest  from  the  1st 
day  of  April,  1874.  On  the  2d  of  January,  1875,  there  was 
paid  on  this  note  the  sum  of  $2,500,  and  also  one  year's  interest. 
No  other  payments  have  been  made  on  the  note,  or  on  the  agree- 
ment from  which  the  note  originated. 

Amplius  B.  Chaniberlin  died  in  the  spring  of  1879.  His 
executors  (the  respondents),  soon  after  his  death,  commenced  an 
action  in  the  circuit  court  of  the  county  of  Hunterdon  to  recover 
the  balance  of  said  note,  whereupon  Mrs.  Ellicott  filed  a  bill  in 
the  court  of  chancery  to  restrain  the  suit  on  the  note.  The  bill 
also  prays  for  a  decree  compelling  the  executors  of  Amplius  B. 
Chamberlin  not  only  to  surrender  to  her  the  said  note,  but  to 
repay  her  the  money  she  has  paid  on  the  same,  and  also  the 
money  she  has  paid  on  the  contract  for  renunciation  of  the  execu- 
torship, and  to  re-assign  to  her  the  Yawger  bond  and  mortgage. 

The  chancellor  dismissed  the  bill,  and  from  his  decree  Mrs. 
Ellicott  appeals. 

There  is  no  doubt  that  the  agreement  of  Mr.  Chamberlin  to 
renounce  for  a  consideration  was  illegal,  not  because  of  fraud  or 
duress,  as  was  urged  before  the  chancellor,  but  because  it  is 
against  public  policy.  It  is  a  general  principle,  universally 
enforced,  that  trustees  cannot  use  their  relations  with  trust  prop- 
erty to  their  personal  advantage.  An  agreement  to  accept  money 
or  other  valuable  thing  as  consideration  for  violating  or  abandon- 
ing a  trust,  is  illegal.  A  person  named  in  a  will  as  executor  is 
not  obliged  to  accept.  He  may  voluntarily  renounce  for  reasons 
that  do  not  involve  mercenary  motives,  but  he  has  no  right  to 
make  merchandise  of  the  confidence  reposed  in  him  by  a  testator. 

In  the  case  of  Porter  v.  Jones,  reported  in  62  Mo.  399,  it  was 
held  that  a  promissory  note,  whereof  the  consideration  was  an 
agreement  to  resign  as  administrator,  witii  the  view  of  having 
another  appointed,  was  void  as  against  public  policy.  The  court 
said,  in  that  case,  that  the  agreement  amounted  to  trafficking 
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with  an  important  trust ;  and  although  an  administrator  was  not 
a  public  officer,  yet  he  held  a  private  trust  as  sacred. 

In  Staunton  v.  Parker,  19  Hun  55,  it  was  decided  that  an  agree- 
ment to  renounce  an  executorship  for  a  consideration  was  void. 
The  matter  came  before  the  court  on  appeal  from  an  order  of  a 
surrogate,  holding  the  renunciation  invalid.  The  court,  in  its 
decision,  adopted  the  language  of  the  surrogate,  who  said  "  that 
an  executor  had  the  undoubted  right  to  renounce,  of  his  own 
motion,  but  a  renunciation  for  a  consideration,  a  renunciation 
purchased  in  any  manner,  is  another  matter.  If  agreements  of 
this  nature  are  to  be  enforced,  then  testators  may  well  doubt,  not 
only  as  to  who  will  carry  out  their  wills,  but  whether  they  will 
be  carried  out  at  all.  The  door  might  then  be  opened  to  fraud 
and  corruption  on  the  part  of  designing  men  and  intriguing 
descendants,  and  to  imposition  on  confiding  testators." 

A  trust  is  regarded  as  a  matter  of  honor  and  conscience,  and 
not  to  be  undertaken  with  mercenary  views.  Manning  v.  Man- 
ning, 1  Johns.  Oh.  527. 

In  the  case  last  cited,  the  chancellor,  in  discussing  the  question 
of  commissions  and  compensation  to  trustees  in  general,  observed 
"  that  if  the  rule  applied  with  more  force  and  propriety  to  one 
kind  of  trust  than  another,  it  was  that  of  an  executor  who  gives 
no  security  and  who  is  selected  by  reason  of  some  special  and 
sacred  confidence,  resulting  from  ties  of  kindred  or  friendship, 
and  charged  by  the  testator  in  his  dying  moments  with  interests 
of  the  greatest  human  concern,  and  which  the  testator  is  on  the 
eve  of  renouncing  forever.  The  request  of  a  testator  in  such 
case  is  the  supplication  of  a  friend." 

I  cannot  conceive  of  anything  more  likely  to  undermine  confi- 
dence and  more  directly  opposed  to  public  policy  than  to  allow 
the  partiality  and  friendship  of  testators,  manifested  in  choosing 
those  whom  they  wish  to  settle  their  worldly  estates,  to  be  made 
tl)e  subject  of  merchandise.  There  could  not  be  a  more  marked 
violation  of  trust  than  such  traffic. 

On  the  part  of  the  respondents  it  is  urged  that  the  whole  sum 
of  $10,000  was  not  paid  to  procure  Mr.  Chamberlin's  renunciation 
of  the  executorship,  but  that  the  money  was  to  be  paid  in  part 
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for  services  he  had  rendered  the  deceased,  for  advice  and  assist- 
ance to  be  given  Mrs.  EUicott  in  settling  the  estate  as  adminis- 
tratrix with  the  will  annexed,  and  for  going  on  her  bond  as  one 
of  the  sureties.  The  evidence  does  not  sustain  this  view,  but 
shows  that  the  money  was  to  be  paid  wholly  for  the  renunciation. 
But  even  if  services  performed  or  to  be  performed  on  the  part  of 
Mr.  Chamberlin  had  entered  into  the  contract,  it  was  void.  A 
contract  is  void  if  only  a  portion  of  the  consideration  is  illegal  as 
against  public  policy.  It  has  been  held  that  a  contract  based 
wholly  or  partly  on  an  agreement  of  a  trustee  of  a  corporation  to 
resign  his  trust  for  a  consideration,  is  illegal.  He  may  resign 
when  he  chooses,  but  he  must  not  make  any  profit  to  himself  by 
his  resignation.     Forbes  v.  McDonald,  5^  Col.  98. 

It  was  the  duty  of  Mr.  Chamberlin  either  to  renounce  volun- 
tarily, without  consideration,  or  to  endeavor  to  prove  the  will  and 
codicil ;  and,  after  the  caveat  was  withdrawn,  to  assert  his  rights 
as  executor  and  proceed  with  the  settlement  of  the  estate  entrusted 
to  him  by  the  testator.  Instead  of  doing  this,  proceedings  to 
probate  the  will  and  codicil  were  delayed,  and  he  entered  upon 
the  effort  to  sell  his  trust.  The  price  demanded  at  first  was 
enormous,  and  the  price  obtained  at  the  close  of  the  barter  was 
exorbitant.  He  could  not  possibly  have  been  allowed  one-third 
of  the  amount  he  received,  in  commissions,  if  he  had  settled  the 
estate.  He  performed  no  service  and  incurred  no  risk.  It  is 
not  the  amount  of  the  profit  that  determines  the  illegality,  for  a 
trustee  is  not  allowed  to  make  any  profit  out  of  his  trust.  The 
old  English  rule  was  to  deny  even  commissions,  on  the  theory 
that  a  trusteeship  was  a  matter  of  honor,  not  to  be  compensated 
by  money. 

In  New  Jersey,  commissions  are  given  by  statute,  which,  while 
it  fixes  rates  beyond  which  they  will  not  be  allows'd,  also  pro- 
vides for  their  forfeiture  by  misconduct,  or  by  neglect  to  stale 
and  settle  accounts  within  the  time  limited,  so  that  it  cannot  be 
said  that  an  executor  is  entitled  to  any  compensation  until  his 
duties  have  been  fully  performed,  and  allowance  has  l)een  made 
by  order  of  the  court. 

There  is  no  doubt  that  Mrs.  EUicott  could  have  successfuUv 
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resisted  paymeut  of  any  part  of  the  mouey  she  agreed  to  give 
Mr.  Chamberliu  for  the  renunciation  of  his  executorship,  had  she 
interposed  defence.  But  she  chose  voluntarily  to  pay  the  greater 
part  of  the  money,  and  she  cannot  now  recover  what  she  has 
paid.  She  was  a  participant  in  an  illegal  contract  for  the  pur- 
pose (as  the  evidence  shows)  of  obtaining  for  herself  the  adminis- 
tration of  the  estate. 

If  a  contract  be  illegal  as  against  public  policy,  its  invalidity 
will  be  a  defence  while  it  remains  unexecuted.  If  the  illegal 
contract  be  in  part  performed  and  money  has  been  paid  in  pur- 
suance of  it,  no  action  will  lie  to  recover  the  money  back.  Smith 
on  Contracts  259. 

The  law  will  not  assist  either  party  to  an  illegal  contract,  and 
the  parties  being  in  pari  delicto,  it  will  leave  them  where  it  finds 
them.  If  the  contract  be  still  executory,  it  will  not  enforce  it, 
and  if  already  executed  it  will  not  restore  the  price  paid  nor  the 
property  delivered.     Setter  v.  Alvey,  15  Kan.  157. 

Mrs.  Ellicott  cannot,  therefore,  compel  the  repayment  of  the 
money  she  gave  Mr.  Chamberlin  on  the  agreement  or  on  the  note, 
nor  can  she  compel  the  assignment  to  her  of  the  Yawger  bond 
and  mortgage,  as  prayed  for  in  her  bill.  To  that  extent  the 
contract  has  been  executed,  but  she  can  resist  the  payment  of  the 
balance  of  the  note,  for  which  suit  has  been  brought.  Her 
defence  to  the  note  can,  however,  be  made  in  a  court  of  law,  and 
therefore  the  suit  in  the  circuit  court,  already  commenced,  should 
not  be  enjoined. 

The  bill  was  properly  dismissed  by  the  chancellor,  without 
costs. 

The  appellant  will  not  pay  costs  in  this  court. 

The  decree  is  affirmed. 

Decree,  wnanimously  affirmed. 
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Albert  D.  Traphagen  et  al.,  appellants, 

V. 

Lewis  J.  Lyons  et  al.,  respondents, 

1.  When  a  judgment  once  paid,  but  not  satisfied  of  record,  is  assigned  by 
the  judgment  creditor,  the  assignee  takes  it  subject  to  all  defences  and  equities 
which  the  judgment  debtor  had  against  the  assignor. 

2.  If  the  judgment  is  purchased  and  the  assignment  taken  at  the  request  of 
the  judgment  debtor,  and  on  his  representation  that  it  is  a  valid  and  subsisting 
judgment,  and  this  revives  the  judgment,  such  revival  will  be  effectual  upon 
the  judgment  debtor,  but  will  have  no  effect  as  against  encumbrancers  whose 
liens  have  intervened  between  the  judgment  and  its  assignment. 

3.  Although  the  assignee  is  a  purchaser  for  vaUie,  in  good  faith  and  without 
notice,  sucli  encumbrancers  are  entitled  to  equitable  relief  against  the  judg- 
ment which,  as  to  them,  has  been  paid  and  satisfied.  In  such  a  case,  the  doc- 
trine protecting  bona  fide  purchasers  without  notice  has  no  application. 


On  appeal  from  the  court  of  chancery.  The  opinion  of  the 
chancellor  is  reported  in  Traphagen  v.  Hand,  9  Stew.  Eq.  384^ 

Mr.  John  Whitehead  and  Mr.  H.  C.  Pitney,  for  appellants. 
Mr.  John  R.  Emery,  for  respondents. 
The  opinion  of  the  court  was  delivered  by 

Magie,  J. 

Appellants,  holding  judgments  against  Israel  D.  Condit,  which 
were  liens  upon  some  of  his  lands,  filed  their  bill  against  respond- 
ents and  others.  They  therein  alleged,  amongst  other  things, 
that  Samuel  W.  Torrey  had,  before  the  date  of  their  judgments, 
and  on  May  6th,  1874,  recovered  a  judgment  against  Condit, 
which  was  a  lien  on  the  same  lands;  that  the  judgment  was 
paid  and  satisfied  in  full  by  Condit  to  Torrey,  and,  in  fact,  that 
Torrey 's  claims,  on  which  the  judgment  was  founded,  had  been 
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paid  before  its  entry,  and  that  the  judgment  had  been  assigned 
by  Torrey  to  Lewis  J.  Lyons  or  Owen  McCabe,  or  one  of  them, 
without  consideration  and  for  the  fraudulent  purpose  of  keeping 
it  alive  to  operate  as  a  lieu  on  Condit's  lauds  prior  to  the  lien  of 
appellants'  judgments.  They  prayed  for  relief  by  a  decree 
requiring  Lyons  and  McCabe,  or  one  of  them,  to  satisfy  the 
judgment  of  record. 

Respondents  answer,  denying  that  Torrey's  claims  had  been 
paid  before  judgment  was  entered  thereon,  and  averring  that  the 
judgment  was  wholly  unpaid  and  unsatisfied,  and  a  valid  lien. 
They  admitted  (and  it  was  afterwards  proved)  that  Torrey 
assigned  the  judgment  to  Lewis  J.  Lyons,  on  June  22d,  1875, 
and  that  Lyons  assigned  it  to  Owen  McCabe  on  January  31st, 
1878.  They  averred  that  they  respectively  paid  full  value  for 
the  assignments,  and  took  them  in  good  faith  and  without  any 
notice  that  the  judgment  was  or  was  claimed  to  have  been  paid. 

Upon  hearing  on  the  bill,  answer  and  proofs,  the  bill  was 
dismissed  as  against  respondents,  and  the  complainants  appealed 
to  this  court,  asserting  that  they  are  entitled  to  the  relief  they 
asked. 

The  question  of  fact,  whether  the  Torrey  judgment  had  been 
paid  at  the  time  of  its  assignment,  was  disposed  of  in  the  court 
below  by  the  declaration  that  "  the  facts  appear  to  be "  that  on 
May  13th,  1875,  Torrey  accepted  certain  mortgages  in  full  satis- 
faction of  his  demands  against  Condit,  including  those  whereon 
the  judgment  was  founded.  Tbe  denial  of  the  relief  asked  by 
complainants  was  put  solely  upon  the  ground  that  Lyons  was 
the  purchaser  of  the  judgment  for  full  value,  in  good  faith  and 
without  notice,  and  that  the  equity  of  complainants  to  require 
satisfaction  of  tiie  judgment  was  a  latent  one,  which  did  not 
affect  the  assignee  who  thus  acquired  title.  The  opinion  is 
expressed  that  this  judgment  may  be  enforced  by  McCabe, 
Lyons's  assignee,  but  whether  so  or  not  it  is  adjudged  that  as 
against  Lyons,  a  bona  fide  purchaser  for  value,  and  without 
notice,  or  his  assignee,  a  court  of  equity  will  not  interfere  in 
favor  of  subsequent  judgment  creditors,  although  the  judgment 
purchased  had  previously  been  wholly  paid  and  satisfied. 
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To  these  propositions,  viz.,  (1)  that  a  judgment  once  paid  may, 
by  being  assigned  to  a  bona  fide  purchaser  for  value,  with- 
out notice,  become  enforceable  as  against  encumbrancers  acquir- 
ing rights  prior  to  the  assignment,  and  (2)  that  a  court  of  equity 
should  refuse  relief  to  such  encumbrancers  against  such  a  judg- 
ment, although  in  the  hands  of  such  an  assignee,  I  find  myself 
unable  to  agree. 

A  judgment  is  an  obligation  of  record,  which  may  be  dis- 
charged by  payment,  like  any  other  obligation.  Such  payment 
will  discharge  the  debtor  and  those  who  succeed  to  his  rights. 
It  will  entitle  them  to  enforce  a  satisfaction  of  the  record  which 
contains  his  obligation.  It  is  settled  that  the  fact  of  payment 
will  not  be  permitted  to  defeat  a  title  founded  on  a  judicial  sale, 
based  on  an  unsatisfied  judgment.  Nichols  v.  Dlssler,  2  Vr.  ^,61. 
But  this  decision  involves  and  depends  on  other  principles.  It 
manifestly  cannot  be  contended  that  any  one  acquiring  rights 
under  the  debtor,  by  his  own  act,  could  be  debarred  from  relief 
against  a  paid  judgment.  Nor  can  it  be  contended  that  a  judg- 
ment creditor,  who  has  been  paid  in  full,  could  assign  the 
judgment  so  as  to  debar  the  judgment  debtor,  or  those  succeed- 
ing to  his  rights,  from  relief.  In  such  case,  the  assignee  admit- 
ttdly  takes  the  judgment  subject  to  the  right  of  the  debtor  and 
those  interested  under  him,  to  defeat  its  enforcement,  if  it  has 
been  paid. 

It  has  also  been  settled  that  many  obligations  which  have 
been  discharged  by  payment  or  otherwise  may,  by  the  act  of  the 
contracting  parties,  be  revived  so  as  to  possess  renewed  force  as 
obligations.  In  &iout  v.  Vankirl:,^  2  Stock.  78,  it  was  held  that 
a  judgment  or  obligation  of  record  was  susceptible  of  such 
revival  by  the  joint  act  of  the  judgment  debtor  and  judgment 
creditor.  It  is  unnecessary  to  settle  whether  the  doctrine  there 
expressed  is  correct  or  not. 

Assuming  that  a  judgment  obligation  may,  like  other  obliga- 
tions, after  being  once  paid,  be  revived  and  vitalized  by  the 
parties,  it  cannot  be  doubted  but  that  the  power  to  revive  is 
subject  to  such  limitations  and  restrictions  as  have  been  judicially 
settled  as  attending  the  power  to  revive  other  obligations. 
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The  doctrine  on  this  subject  is  settled  in  New  Jersey.  It  i& 
that  the  power  to  revive  an  obligation  discharged  by  payment  is 
limited  in  its  effect,  and  does  not  extend  so  as  to  affect  rights 
acquired  prior  to  such  revival.  In  Bolles  v.  Wade,  3  Gr.  Ch. 
4^S,  it  was  held  that  a  bond  and  mortgage,  paid  by  the  owner 
of  the  equity  of  redemption,  was  discharged  as  to  subsequent 
encumbrancers,  and  that,  while  the  owner  of  the  equity  might 
give  new  life  to  the  mortgage  by  procuring  its  assignment  to  a 
third  party  for  his  benefit,  yet  it  could  not  be  thereby  restored 
to  its  lost  priority  in  respect  to  the  subsequent  encumbrancers. 

In  Large  v.  Van  Doren,  1  MeCart.  ^08,  Chancellor  Green 
held  that  when  a  mortgage  had  been  diminished  by  payment,  it 
was  not  competent  for  the  parties  to  re-establish  it  for  the  full 
amount  by  reloaning  the  money  paid  thereon,  to  the  prejudice 
of  an  encumbrancer  who  acquired  rights  after  the  mortgage,  but 
prior  to  the  reloaning.  See,  also,  Underhill  v.  Atwater,  7  C. 
E.  Gr.  16. 

In  Stout  V.  VankirJc,  supra,  Chancellor  Williamson  held  that 
neither  a  judgment  debtor  nor  a  judgment  creditor  could,  after 
the  judgment  had  been  paid,  revive  it,  as  against  a  mortgage  or 
judgment  creditor  whose  lien  was  acquired  prior  to  the  act  of 
the  debtor  by  which  it  is  sought  to  affect  his  lien.  Payment  by 
the  debtor  was  held  to  operate  for  the  benefit  and  as  a  release  in 
favor  of  creditors  having  liens  on  tlie  fund  bound  by  the  judg- 
ment. 

In  Hoy  V.  Bramhall,  4-  O.  E.  Gr.  663,  this  court  held,  in 
agreement  with  the  court  below,  that  an  assignment  of  a  mort- 
gage made  by  the  mortgagee  at  the  request  of  the  mortgagor, 
to  a  third  person,  who  paid  only  a  part  of  the  amount  due 
thereon,  the  remainder  being  paid  by  the  mortgagor,  gave  to 
the  mortgage  a  new  vitality  for  the  whole  amount,  so  far  as  it 
affected  the  mortgagor,  which  he  was  estopped  in  equity  from 
controverting;  but  that,  as  to  subsequent  encumbrancers  or 
grantees  of  part  of  the  mortgaged  premises,  intermediate  the 
mortgage  and  its  assignment,  the  assignee's  rights  were  limited 
to  the  amount  he  had  paid. 

And   this  was   in   accord  with   the  view   expressed   by  thia 
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court  and  the  court  of  chancery,  in  Robinson  v.  Urquhart,  1 
Beas.  515,  that  the  right  to  repledge  mortgages  once  paid  was 
complete,  except  as  to  intervening  encumbrancers. 

Applying  the  principles  settled  in  these  cases  (which  are  in 
accord  with  decisions  elsewhere),  the  result  is  that  neither 
Torrey,  the  judgment  creditor,  nor  Condit,  the  judgment  debtor, 
nor  both  of  them,  could  revive  this  judgment,  if  it  had  been 
paid,  so  as  to  restore  its  lost  priority  of  lien,  or  to  give  it  force 
as  against  appellants  who  acquired  rights  intermediate  the  judg- 
ment and  the  time  of  the  assignment,  when  its  revival  must  be 
claimed  to  have  been  brought  about,  if  at  all.  If  the  opinion 
below  was  intended  to  declare  that  McCabe,  the  assignee,  could 
enforce  this  judgment  so  as  to  cut  off  appellants'  liens,  I  think 
it  opposed  to  these  principles,  and  erroneous. 

The  court  below,  assuming  this  judgment  to  have  been  paid 
before  assignment,  further  held  that,  whether  the  judgment  was 
enforceable  or  not,  relief  must  be  denied  to  appellants,  as  against 
the  assignee,  because  he  was  a  purchaser  in  good  faith,  for  value, 
and  without  notice.  As  against  him,  it  is  declared  that  a  court 
of  equity  will  not  lift  a  finger,  although  applied  to  by  interven- 
ing encumbrancers,  whose  rights,  we  have  seen,  the  judgment 
creditor  and  debtor  cannot  in  such  case  affect. 

If  this  is  the  equitable  rule  which  is  to  be  applied  in  such  a 
case  as  is  here  presented,  I  think  it  is  seriously  questionable 
whether  appellants  have  any  effectual  protection  for  the  rights, 
which,  as  we  have  seen,  are  unquestionable. 

But  I  will  not  stop  to  examine  that  question,  for,  in  my 
opinion,  appellants  have,  if  the  judgment  was  paid,  ample  right 
to  relief,  which  should  not  be  denied  in  a  court  of  equity.  The 
jUiTisdiction  of  such  a  court  to  remove  the  lien  of  a  judgment 
which  has  been  discharged,  but  remains  unsatisfied  of  record,  to 
the  relief  of  other  encumbrancers,  is  indisputable.  The  denial 
of  relief  in  this  case  results  from  the  application  to  it  of  the  rule 
respecting  bona  fide  purchasers,  which  is  entirely  inapplicable. 

By  the  assignment,  Lyons  acquired  no  estate  in  or  title  to 
anything,  whether  lands  or  chattels.  What  he  did  acquire  was 
such  right  as  Torrey  had  in  the  obligation  of  Condit,  which  was 


618         COURT  OF  ERRORS  AND  APPEALS.  [38  Eq. 

Traphagen  v.  Lyons. 

of  record.  When  the  judgment  was  obtained,  Torrey  acquired 
this  obligation,  and  incident  to  it  was  a  lien  on  Gondii's  lands 
capable  of  being  enforced  by  him.  If  the  obligation  was  paid, 
the  incident  of  the  lien  and  the  right  to  enforce  it  by  Torrey 
ceased.  He  could  convey  to  Lyons  no  other  or  greater  right 
than  he  had,  nor  could  he  increase  the  right  conveyed  by  any 
assertion  that  it  was  greater  than  it  was  in  fact. 

If,  therefore,  Lyons  took  the  assignment  without  any  inter- 
vention on  the  part  of  Condit,  he  acquired  only  what  Torrey 
had,  and  his  rights  were  subject  to  every  equity  and  defence 
which  Condit  and  those  in  privity  with  him  had  against  Torrey 
prior  to  the  assignment. 

If  Lyons  took  the  assignment  by  the  intervention  of  Condit 
and  upon  his  assertion  of  its  validity  and  force,  then  Lyons  ac- 
quired more  than  Torrey's  right,  for  he  also  acquired,  by  estop- 
pel arising  from  Condit's  acta,  a  right  to  enforce  the  judgment 
against  Condit  to  the  extent  his  acts  estopped  him.  But,  as  we 
have  seen,  neither  Torrey  nor  Condit  could  by  the  assignment 
revive  the  paid  judgment  so  as  to  aflPect  appellants. 

The  right  purchased  by  Lyons  was  therefore,  in  any  event, 
subject  to  the  rights  of  appellants.  His  purchase  in  good  faith 
could  extend,  and  he  must  have  known  it  could  extend  no 
farther  than  to  the  interest  which  Torrey  had,  or  such  additional 
right  as  Condit  could  create  by  estoppel.  Appellants'  rights 
were  incapable  of  being  aifected  thereby.  But  they  appear  to  be 
so  by  reason  of  the  unconscientious  retention  of  the  judgment  un- 
satisfied of  record,  which  justifies  the  relief  appellants  have 
sought. 

Nor  do  I  consider  that  appellants'  rights  are  latent  equities. 
They  did  not  acquire  their  rights  from  Torrey  but  from  Condit. 
They  stand  in  his  shoes,  insisting  on  the  defences  and  relief 
which  he  would  be  entitled  to  against  this  paid  judgment,  which 
defences  and  relief  Condit  cannot  deprive  them  of  by  any  attempt 
to  revive  the  judgment. 

With  this  expression  of  my  dissent  from  the  equitable  con- 
siderations which  moved  the  chancellor's  judgment,  I  proceed  to 
examine  the  question  of  fact  which  lies  at  the  foundation  of  a 
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correct  determination  of  this  case.  That  question  is  whether 
the  judgment  of  Torrey,  on  June  22d,  1875,  was  paid  or  unpaid. 
For,  if  paid,  nothing  has  occurred  to  infuse  vitality  in  it  as 
against  appellants,  who,  in  that  event,  would  be  entitled  to  the 
relief  they  ask.  If  unpaid,  the  judgment  passed  by  the  assign- 
ment, and  appellants  cannot  disturb  it. 

The  claim  of  the  bill  is  restricted  to  the  equity  arising  from 
the  payment  of  the  judgment  and  the  unconscientiousness  of 
retaining  it  unsatisfied  of  record. 

Relief  is  not  claimed  on  the  ground  of  fraudulent  practices 
tending  to  hinder,  delay  or  defeat  creditors,  nor  on  the  ground  of 
an  equity  arising  from  the  fact  that  Torrey,  while  holding  the 
judgment,  received  collateral  security  therefor,  which  did  not 
pass  with  the  judgment  when  assigned.  The  relief  claimed  is 
put  solely  on  the  fact  of  payment.  That  fact  having  been  denied, 
the  burden  of  establishing  it  by  sufficient  and  satisfactory  proof 
was  upon  appellants. 

In  dealing  with  this  question,  after  a  deliberate  decision  of  so 
competent  a  court,  a  different  conclusion  ought  not  to  be  reached 
except  upon  very  clear  grounds.  Although  the  opinion  below 
expresses  perhaps  rather  an  assumption  than  a  determination  of 
this  question  of  fact,  and  the  case  turned  on  other  points,  yet  I 
have  kept  this  rule  in  view,  and  after  a  careful  examination  of 
the  evidence,  have  been  forced  to  conclude  that  appellants  failed 
to  prove  that  the  judgment  in  question  had  been  paid  on  June 
22d,  1875,  when  it  was  assigned. 

The  sole  witness  relied  on  for  this  proof  was  Condit,  the  judg- 
ment debtor.  He  testified  in  positive  terms  that  the  claims  on 
which  the  judgment  was  founded  were  paid  before  its  entry  by 
the  transfer  to  Torrey  of  certain  mortgages  on  a  mill  in  New 
York.  But  I  am  constrained  to  say  that  this  testimony  was  so 
shaken  and,  in  my  judgment,  overcome  by  the  direct  contradic- 
tion of  Torrey,  by  the  circumstances  proved  and  admitted,  and 
above  all,  by  his  own  acts  and  admission,  that  it  ought  not  to  be 
relied  on. 

Torrey  distinctly  denied  that  the  mortgages  were  originally 
taken  by  him  as  payment,  and  averred  that  they  were  given  and 
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received  as  security  for  his  claims  against  Condit.  He  testified 
that  he  subsequently  settled  with  Condit  and  then  credited  him 
with  the  mortgages  and  paid  Condit  a  balance  of  $150  which 
was  then  due  him.  He  fixed  the  date  of  that  settlement  as 
October  6th,  1876.  The  circumstances  render  improbable  Con- 
dit's  account  of  the  transaction.  He  claims  that  the  mortgages 
were  received  in  payment  before  the  entry  of  the  judgment;  yet 
he  knew  of  its  existence ;  it  was  a  lien  on  his  laud,  and,  if  paid, 
embarrassing  to  him,  and  he  made  no  effort  to  set  it  aside  or 
have  satisfaction  entered. 

The  mortgages  originally  secured  $26,000.  Some  time  about 
May  13th,  1875,  they  were  reduced  to  $20,000.  Either  amount 
was  in  excess  of  Torrey's  claims.  If  taken  as  payment,  there 
seems  to  have  been  no  provision  as  to  the  balance,  except  that 
Torrey  was  therefor  to  assume  and  pay  Condit's  share  of  certain 
debts,  for  which  both  of  them  were  liable.  As  to  the  terms  of 
that  assumption  they  do  not  agree. 

Condit  declares  that  it  was  included  in  Torrey's  agreement  on 
receiving  the  mortgages.  But  Torrey  rendered  to  him  a  state- 
ment of  account  between  them  for  the  whole  of  the  year  1874, 
and  it  seems  to  have  been  received  without  objection.  In  it  all 
of  Torrey's  claims  were  included  and  no  credit  was  given  for  the 
mortgages,  nor  was  there  a  charge  of  the  debts  alleged  to  be 
assumed. 

No  notice  was  taken  of  the  mortgages  in  Torrey's  account 
with  Condit  until  May  13th,  1875,  when  Torrey  credited  the 
account  with  "  F.  R.  Condit's  bonds,  $20,000."  These  were 
bonds  secured  by  the  mortgages.  This  entry,  unexplained,  tends 
to  contradict  Torrey,  though  it  cannot  be  claimed  to  corroborate 
Condit,  for  his  testimony  is  that  the  mortgages  were  accepted  as 
full  })ayment  nearly  a  year  before.  But  the  entry  is,  I  think, 
explained.  Torrey  admits  that  he  did  enter  into  some  under- 
taking to  pay  the  share  due  from  Condit  on  certain  joint  debts. 
Simultaneously  with  the  entry  crediting  the  bonds,  he  charged 
iiimselfwith  these  assumptions,  not  as  definite  obh'gations  but 
conditionally,  "to  be  paid  by  me  when  F.  R.  Condit's  bonds  are 
paid."     The  credit  was,  therefore,  not  absolute  nor  intended  so 
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to  be,  aud  timt  so  explains  the  entry  as  not  to  necessarily  contra- 
dict Torrey's  express  statement  that  he  held  the  mortgages  as 
collateral  until  the  settlement. 

But  Torrey's  statement  is  further  corroborated  and  Condit's 
statement  contradicted  by  the  subsequent  conduct  and  admission 
of  the  latter. 

He  took  an  active  part  in  transferring  this  judgment  to  Lyons 
as  a  subsisting  unsatisfied  judgment.  If  he  now  claims  credit 
for  his  statement  that  it  was  paid,  it  must  be  by  asking  us  to 
believe  that  he  was  engaged  in  a  conspiracy  to  defraud  Lyons. 

On  June  24th,  1875,  he  entered  into  a  written  agreement  with 
Torrey  respecting  their  transactions.  In  it  he  expressly  admitted 
a  subsisting  indebtedness  from  him  to  Torrey,  which  he  agreed 
should  continue,  and  that  Torrey  should  hold  the  mortgages  as 
security  therefor.  This  agreement  is  impossible  of  reconciliation 
with  his  claim  that  the  indebtedness  was  paid  by  these  mortgages 
long  before. 

The  result  is  that  appellants  have  not  proved  that  the  judg- 
ment was  paid  before  assignment.  The  preponderance  of  evi- 
dence is  that  Torrey  then  held  the  judgment  unpaid,  with  the 
mortgages  as  collateral  security  for  all  his  claims  against  Condit, 
including  those  merged  in  the  judgment. 

In  this. situation  it  is  plain  that  Torrey  might  sell  his  judg- 
ment to  any  person  aud  loan  the  proceeds  of  the  sale  to  Gondii, 
who  might  pledge  the  mortgages  as  security  for  the  loan.  It  is 
also  plain  that  Torrey  might,  at  Condit's  request  and  for  his 
benefit,  assign  the  judgment  to  any  person.  Upon  an  express 
promise  on  the  part  of  Condit,  or  upon  a  promise  implied  from 
the  assignment  at  his  request  aud  for  his  benefit,  a  new  obliga- 
tion would  arise,  for  which  Condit  might  pledge  the  mortgages 
as  security. 

Whether  subsequent  creditors  could  impeach  such  a  transaction, 
if  designed  to  defeat  or  hinder  their  claims,  or  as  inequitably 
imposing  additional  burdens  on  a  fund  on  which  they  had  subse- 
quent liens,  are  questions  not  raised  in  the  case.  Nor  do  I  think 
such  a  transaction  invalidated  by  reason  of  Condit's  arranging 
the  transfer,  or  because   Lyona  knew  that  it  was  to  enure  to 
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Condit's  benefit.     It  is  clear  the  transaction  itself  was  not  in- 
tended to  be,  and  therefore  was  not,  a  payment  of  the  judgment. 

The  transaction  was  substantially  this :  Torrey  holding  the 
judgment  unpaid  and  the  mortgages  as  collateral,  Condit  applied 
for  and  obtained  an  assignment  of  the  judgment  for  his  benefit^ 
expressly  promising  to  repay  Torrey  the  amount  and  pledging 
the  mortgages  as  security  therefor.  This  was  not  intended  to  be 
payment  of  the  judgment,  which  passed  unaffected  and  unsatisfied 
to  the  assignee. 

My  conclusion,  therefore,  is  that  the  decree  of  the  court  of 
chancery  dismissing  the  bill  ought  to  be  affirmed,  not  on  the 
ground  there  assigned,  but  because  appellants  failed  to  establish, 
by  sufficient  and  satisfactory  proof,  that  the  judgment  had  been 
paid  before  assignment. 

Decree  unanimously  affirmed. 


Anthony  A.  Jacobus  et  al,  appellants, 

V. 

John  L.  Munn,  respondent. 

When  an  executor  and  trustee,  charged  with  the  care  and  renting  of  real 
estate,  is  shown  to  have  received  for  his  personal  use,  gifts  in  money  from 
those  employed  by  him  to  make  repairs,  and  from  tenants,  a  decree  merely 
requiring  him  to  account  to  the  estate  for  moneys  so  received,  does  not  impose 
an  adequate  penalty  for  such  misconduct.  Upon  such  proof  in  ordinary  cases 
the  trustee  should  be  deprived  of  commissions  ;  but  when  the  circumstances 
show  that  his  services  have  been  such  that  the  deprivation  of  all  commissions 
would  impose  too  heavy  a  penalty  for  the  offence,  the  court  will,  in  considera- 
tion thereof,  deprive  him  only  of  so  much  as  will  serve  to  mark  the  court's 
disapprobation  of  his  conduct,  and  to  be  a  warning  to  others. 


On  appeal  from  a  decree  of  the  court  of  chancery  based  on  the 
opinion  of  the  chancellor,  reported  in  Jacobus  v.  Munn,  10  Stew, 
Eq.  48. 
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Mr.  H.  C.  Pitney,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Maqie,  J. 

This  appeal  brings  into  question  the  decree  of  the  court  of 
chancery  made  upon  exceptions  to  the  report  of  a  master,  before 
whom  the  respondent,  Munn,  had  been  ordered  to  state  and 
settle  his  accounts  as  executor  of  Anthony  A.  Jacobus,  deceased. 
The  points  raised  by  the  exceptions  and  the  facts  shown  before 
the  master,  are  detailed  so  fully  in  the  opinion  of  the  chancellor, 
that  it  is  unnecessary  to  repeat  them. 

On  this  appeal  it  is  contended  that  the  chancellor  erred  in  not 
charging  against  the  executor  the  loss  alleged  to  have  been  sus- 
tained by  reason  of  his  having  rented  the  real  estate  in  his  charge, 
for  a  long  time,  at  less  rents  than  could  have  been  obtained.  It 
is  further  urged  that  the  executor  ought  also  to  have  been  charged 
with  certain  amounts  claimed  to  have  been  unnecessarily  and 
wastefully  expended  by  him  in  repairs  of  the  houses  of  which 
he  had  charge. 

After  a  careful  review  of  the  evidence,  I  find  myself  unable  to 
discover  sufficient  proofs  of  neglect  or  mismanagement  in  these 
respects,  or  of  any  such  loss  to  the  estate,  as  would  justify  a 
different  conclusion  from  that  reached  by  the  chancellor,  or  would 
warrant  any  specific  charge  against  the  accountant.  There  is  much 
in  the  evidence  to  raise  grave  suspicions,  but  not  enough  to 
require  the  court  to  further  charge  the  executor  on  these  claims 
under  the  circumstances  of  the  case. 

Nor  does  the  evidence  warrant  a  reversal  of  the  chancellor's 
conclusions  in  reference  to  appellants'  claim  that  the  executor  was 
derelict  in  duty  in  respect  to  investments  or  the  use  of  the  money 
of  the  estate. 

It  is,  however,  further  urged  that  the  decree  below  does  not 
properly  deal  with  the  executor  in  regard  to  his  conduct  in  man- 
aging the  estate.     It  was  amply  proved  and  ingenuously  admit- 
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ted  by  him  tliat  he  had  habitually  received  from  those  employed 
by  him  to  repair  the  estate  property,  and  at  least  from  one  tenant 
of  such  property,  gratuities  or  gifts  in  money. 

The  chancellor  very  properly  held  that  such  transactions  on 
the  part  of  a  trustee  are  not  to  be  allowed,  and  required  the 
executor  to  account  to  the  estate  for  such  sum  as,  under  the 
meagre  evidence  of  the  amount,  would  probably  cover  what  he 
had  acquired  by  conduct  so  grossly  improper.  This  sum  was 
fixed  at  $500,  to  which  was  added  $300  to  cover  interest.  But 
he  declined  to  deprive  the  executor  of  any  of  his  commissions 
(which  were  fixed  in  the  report  at  the  highest  rate  permitted  by 
law)  or  to  ira[)ose  costs  upon  him. 

This  leniency  of  dealing  with  this  trustee  was  apparency  based 
upon  the  notion  that  he  did  not  know  his  conduct  was  improper, 
and  that  the  estate  has  not  suffered  loss  therefrom.  I  am  unable 
to  take  that  view.  The  person  who,  for  twenty-five  years,  man- 
aged this  property,  must  have  had  intelligence  enough  to  perceive 
that  the  acceptance  by  him,  for  his  personal  use,  of  $50  per  year 
for  five  successive  years,  from  a  tenant  of  the  estate,  was  a 
diminution  of  the  revenue  of  the  estate  for  his  benefit,  for  which 
no  excuse  could  be  pleaded  inforo  oonscienticB.  The  payment  of 
gratuities  l?y  workmen  whose  bills  he  was  to  vscrutinize  and  only 
pay  if  reasonable  and  correct,  could  not  be  viewed  by  any  one 
of  competent  intellect  as  other  than  an  inducement  to  diminish 
scrutiny  or  bring  about  the  payment  without  due  examination. 

Nor  do  I  think  that  it  is  shown  that  the  estate  has  suffered  no 
loss.  While  the  evidence  lacks  sufficient  force  to  establish  and 
charge  the  executor  with  positive  loss  other  than  the  gains  he 
received,  it  by  no  means  follows  that  loss  did  not  occur. 

But  whether  loss  to  the  estate  resulted  or  not,  is,  in  my  judg- 
ment, immaterial.  For  if  it  be  admitted  that  no  loss  resulted 
beyond  that  acquired  by  the  executor,  I  am  still  of  the  opinion 
that  a  decree  against  an  executor  who  has  thus  misconducted  him- 
self, which  only  deprives  him  of  his  improper  gain,  does  not 
inflict  an  adequate  penalty  upon  him.  If  such  a  rule  should  be 
established,  it  would  be  attended,  I  apprehend,  with  disastrous 
results.     To  restrain  the  tempted  trustee  from  misconduct,  there 
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needs  some  other  penalty  than  the  mere  liability,  in  case  of  dis- 
covery, to  be  forced  to  account  to  the  estate  for  ill-gotten  gains. 
On  grounds  of  plain  public  policy,  courts  ought  not  to  relax  the 
obligations  of  trustees,  or  relieve  them  from  adequate  penalties. 

Were  the  question  now  raised  for  the  first  time  and  in  an 
ordinary  case,  I  should  strongly  incline  to  the  view  that  the 
executor  should  be  deprived  of  all  his  commissions.  But  it  is 
within  the  discretion  of  the  court  whether  to  deprive  him  of  all 
or  of  only  part  of  his  commissions — a  discretion  to  be  exercised 
in  view  of  all  the  circumstances  of  the  case. 

In  this  case  the  executor  has  been  in  the  active  management 
of  the  estate  for  about  twenty-five  years.  During  that  time  he 
has  received  and  disbursed  a  large  amount  of  money.  It  may 
fairly  be  inferred  that  no  serious  diminution  of  the  estate  has 
occurred.  He  has,  moreover,  in  almost  every  year  of  his  service, 
stated  and  settkd  his  accounts  as  executor,  in  the  orphans  court 
of  the  proper  county.  These  accounts — most  of  them,  at  least — 
seem  to  have  been  allowed  by  that  court,  without  any  objection, 
although  some  of  the  grounds  of  objection  now  urged,  and  out 
of  which  the  discovery  of  this  misconduct  came,  seem  to  have 
been  longago  known  tosome  of  appellants.  The  accounts  included, 
as  the  master  reports,  commissions  to  the  amount  of  $9,818.46. 
The  decree  approves  the  report  which  fixes  the  commissions  at  a 
higher  rate  and  the  amount  of  $11,620.74.  In  this  respect  I  think 
the  decree  deals  too  leniently  with  the  executor.  In  my  view,  he 
should  be  allowed  the  commissions  contained  in  the  accounts 
rendered  to  the  orphans  court,  and  no  more. 

By  reason  of  this  misconduct  I  also  think  that  the  executor 
should  have  been  required  to  pay  the  costs  of  this  suit  in  the 
court  of  chancery. 

The  amounts  which  will  thus  be  charged  against  the  executor 
will  be  no  more  than  is  proper  to  mark  the  court's  disapproba- 
tion of  his  conduct. 

My  conclusions  therefore  are,  that  the  decree  should  be  af- 
firmed, except  so  far  as  it  awards  commissions  to  the  executor, 
and  directs  costs  to  be  paid  out  of  the  estate  or  by  the  bene- 
ficiaries under  the  will.     In  these  respects  the  decree  should  be 

40 
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reversed  and  modified  so  as  to  allow  the  executor  only  §9,818.46 
for  his  commissions  and  to  charge  him  with  the  costs  of  the  suit 
below. 

The  appellants  ought  also  to  have  their  costs  in  this  court,  to 
be  paid  by  respondent. 

Decree  unanimously  reversed. 


Dempsey  D.  Butler,  appellant, 

V. 

Martha  Butler,  respondent. 

A  decree  for  a  divorce  obtained  by  a  husband  on  the  ground  of  adultery^ 
was  opened  on  account  of  surprise  and  fraud,  and  the  wife  allowed  to  answer 
and  defend.  While  the  suit  was  in  progress,  temporary  alimony  was  granted 
to  the  wife.  The  husbaud  then  applied  for  leave  to  dismiss  his  bill.  The 
wife  opposed  and  filed  a  petition  for  permanent  alimony,  which  was  allowed. 
— Held,  that  the  court  had  power  to  grant  the  wife  permanent  alimony. 

On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows  : 

This  petition  is  for  alimony.  The  circumstances  of  this  case 
will  justify  the  court  in  decreeing  the  highest  sum  that  the  in- 
come of  the  defendant  and  circumstances  of  the  parties  will 
allow  under  the  rules  which  have  loug  been  established  as  a 
guide.  The  defendant  should  pay  as  much  as  will  support  the 
wife  in  the  same  degree  of  comfort  as  she  might  reasonably 
expect  to  enjoy  if  living  with  him  in  a  state  of  domestic  happi- 
ness. Regard  is  ever  had  to  the  income  of  the  h.usband.  There 
has  been  considerable  evidence  on  the  subject  of  income.  It 
appears  that  his  sources  of  income  are  houses  and  lots  and  his 
personal  eifects,  although  there  was  no  evidence,  I  believe,  as  to 
his  capacity  to  labor. 

The  net  income  from  his  houses  is  stated  at  $640.90.     I  will 
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add  to  this  $200  for  net  earnings  from  his  own  personal  exer- 
tions. He  is  a  strong,  able-bodied  man,  and  can  doubtless  earn 
considerably  more  than  enough  to  support  himself.  If  I  give 
her  $6  per  week  it  will  be  more  than  one-third  of  his  entire 
income.  I  will  advise  a  decree  that  he  be  required  to  pay  that 
amount  every  week.  I  think  the  law  justifies  this,  but  am  not 
satisfied  to  advise  a  greater  sura  at  present.  The  court  is  at  all 
times  open  for  these  suitors,  and  leave  can  be  had  to  take  further 
steps  whenever  it  appears  that  circumstances  require  it.  The 
payment  should  date  from  January  14th,  1883.  From  what 
has  passed  in  the  presence  of  the  court,  I  cannot  allow  beyond 
that  time. 

Mr.  David  J.  Pancoast,  for  appellant. 

Mr.  Thomas  B.  Hamed,  for  respondent. 

The  appellant  in  this  case  filed  his  petition  in  the  court  of 
chancery  for  a  divorce  on  the  ground  of  adultery.  The  cause 
came  on  ex  parte,  and  the  divorce  was  granted.  This  decree  was 
afterwards  opened  upon  the  ground  of  surprise,  and  that  it  had 
been  obtained  through  gross  fraud,  and  the  defendant  was  per- 
mitted to  answer  and  defend.  Tiie  testimony  taken  under  the 
proceedings  to  open  the  decree  was  very  voluminous,  disclosing  a 
case  of  unusual  heartlessuess,  fraud  and  abandonment  on  the  part 
of  the  husband,  who  had  sought  the  aid  of  the  court  to  rid  him- 
self of  his  innocent  and  unsuspecting  wife. 

Pending  these  proceedings  the  court  granted  alimony.  After 
the  husband  was  foiled  in  his  scheme,  and  for  the  manifest  pur- 
pose of  escaping  the  payment  of  alimony,  he  made  an  application 
to  the  court  for  leave  to  abandon  his  suit  and  dismiss  his  bill. 
This  application  was  resisted,  and  defendant  asked  leave  to  file 
her  petition  for  permanent  alimony.  The  motion  to  dismiss  bill 
was  made  in  the  latter  part  of  the  year  1882,  and  the  husband 
ceased  at  that  time  to  pay  any  alimony  and  has  paid  none  since. 
The  court  afterwards  made  the  order  dated  February  8th,  1883. 
After  said  order  had  been  made,  the  husband  made  no  objection 
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and  took  no  appeal.  The  court  having  control  of  the  parties 
and  the  testimony  up  to  that  time  taken,  had  a  full  right  in  its 
discretion,  and  for  the  purpose  of  administering  justice,  to  make 
the  order  aforesaid,  and  especially  under  the  circumstances  of 
this  case.  The  vice-chancellor,  in  his  conclusions  in  this  case, 
said :  "The  cases  in  England  which  bear  upon  this  subject  favor 
this  method.  Schira  v.  Schira,  L.  R.  {1  Proh.  &  Div.)  4^6,  was 
very  similar  in  all  essential  features  to  the  case  we  are  now  con- 
sidering. The  court  allowed  the  wife  to  proceed  on  her  petition 
for  divorce  for  desertion  and  alimony.  The  only  reason  assigned 
was  that  it  was  more  favorable  for  the  original  petitioner,  in  sav- 
ing him  costs,  than  for  the  wife  to  commence  de  novo  and  bring 
him  in  by  subpceua." 

It  is  submitted  that  said  order  was  not  in  contravention  of  the 
practice  of  our  court  of  chancery,  but  in  the  full  spirit  of  its  rules, 
^hich  aim  at  a  speedy  method  of  determining  equities  between 
the  parties.  If  husband  felt  aggrieved,  he  had  a  right,  and 
should  have  appealed  from  said  order,  but  he  chose  to  acquiesce. 
The  wife  duly  filed  her  petition,  pursuant  to  said  order,  and  the 
day  fixed  for  a  hearing  thereon  was  delayed  from  time  to  time, 
by  mutual  arrangement,  when  said  parties  submitted  proofs, 
under  the  said  petition,  filed  under  said  order,  and  argument  was 
had  on  same.  No  objection  was  made  by  the  husband  or  his 
counsel  as  to  technical  practice,  but  the  facts  were  submitted  and 
argument  had  upon  the  merits  alone.  The  court,  upon  said  testi- 
mony and  arguments,  granted  permanent  alimony,  and  decree 
was  entered  accordingly,  September  28th,  1883.  The  appellant, 
by  his  appeal,  at  this  time  attempts  to  escape  said  decree,  upon 
the  merest  technical  objection.  He  does  not  attack  the  merits, 
but  asks  the  court  to  relieve  him  of  a  solemn  duty,  after  he  has  had 
a. full  chance  to  defend,  and  actually  defends,  without  objection 
to  the  practice  by  which  he  is  before  the  court.  He  is  deprived 
oi"  no  right,  legal  or  equitable,  but  at  this  late  day  asks  this  court 
to  set  aside  above  decree,  after  he  has  submitted  his  defence  before 
tiie  court  on  the  merits  and  been  defeated. 

It  is  submitted — 1.  That  said  order  allowing  respondent  to 
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file  her  petition  was  lawful,  and   in  no  wise  worked  an  injury  to 
appellant  or  deprived  him  of  any  lawful  right. 

2.  That  the  appellant  having  proceeded  to  hearing  under  said 
])etition  without  objection,  and  submitted  his  case  to  the  court 
upon  its  merits,  he  is  bound  by  the  finding  of  the  court  and  must 
obey  the  decree. 

Per  Curiam. 

This  order  unanimously  afifirmed,  for  the  reasons  given  by 
Vice-Chancellor  Bird. 


Daniel  Morris,  appellant, 


Richard  A.  F.  Penrose  et  al.,  respondents. 

In  1861,  the  complainant  conveyed  certain  lands  to  Qiiigleys,  together  with 
a  plot  twenty  feet  square,  in  an  adjoining  tract.  In  1873,  he  conveyed  all  the 
adjoining  tract  to  Mrs.  Penrose,  without  excepting  the  said  plot.  In  1879, 
^Irs.  Penrose,  who  had  exclusive  possession  of  the  whole  tract  conveyed  to 
her,  was  evicted  by  the  Quigleys,  who  had,  meanwhile,  obtained  a  riparian 
title  to  the  whole  tract  between  complainant's  original  lands  and  the  ocean. 
In  1881,  Mrs.  Penrose  died,  and  in  1882  her  executor  brought  an  action  at  law 
against  complainant  for  breach  of  the  covenant  of  warranty  in  her  deed. 
Thereupon,  complainant  filed  his  bill  to  enjoin  that  action,  on  the  ground  of 
mistake  in  Mrs.  Penrose's  deed,  and  asking  that  her  deed  be  reformed,  by 
inserting  therein  an  exception  of  the  said  plot. — Held,  that  the  application 
should  be  denied,  on  the  ground  that  there  was  no  proof  that  the  mistake 
was  mutual,  and  that,  even  if  there  had  been  proved  a  promise  made  to  com- 
plainant by  Mrs.  Penrose's  attorney,  at  the  time  her  deed  was  executed,  to 
insert  an  exception  of  said  plot,  in  her  deed,  such  promise  could  not  be 
deemed  hers,  so  as  to  entitle  complainant  to  the  relief  sought. 


On  appeal  from  a  decree  advised  by  Vice-Chancellor  Bird, 
whose  opinion  is  as  follows : 
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I  am  uot  satisfied  that  the  complaiuant  has  made  his  case. 
The  evideuce  is  circumstantial,  at  best,  and,  if  it  deserves  that 
name,  is  very  frail ;  in  other  words,  inferential.  Undoubtedly, 
there  was  an  agreement  between  complaiuant  and  Mrs.  Penrose 
by  which  he  agreed  to  sell  her  a  lot  of  land,  but  there  is  no  sem- 
blance of  an  agreement  between  them  produced  in  the  testimony, 
oral  or  otherwise.  The  only  intimation  in  the  proof  is  by  the 
complaiuant  himself,  when  he  says  he  told  Mr.  Dayton  that  the 
exception  of  the  Quigley  lot  was  omitted  from  the  deed  which 
he,  Mr.  Dayton,  had  drawn  and  presented  to  the  complainant 
for  execution,  and  when  he  says,  upon  being  recalled,  that  he 
made  Mrs.  Penrose  acquainted  with  it — that  is,  with  the  rights 
of  the  Quigleys. 

Now,  I  can  see  nothing  in  all  this  which  brings  the  case  within 
the  requirements  of  the  well-settled  rule  that  mistakes  in  agree- 
ments, to  authorize  the  interference  of  the  court,  must  be  mutual. 
There  is  nothing  whatever  to  show  that  Mrs.  Penrose  agreed  to 
take  a  deed  for  the  lot  in  question,  subject  to  the  rights  of  the 
Quigleys  to  the  use  of  twenty  feet  of  it  for  a  bath-house.  The 
complainant  says  that  when  Mr.  Dayton  presented  him  the  deed, 
he  informed  him  it  was  not  complete,  because  it  did  not  contain 
the  stipulated  reservation,  and  that  Mr.  Dayton  prevailed  upon 
him  to  execute  the  deed,  and  that  he  did  execute  it,  upon  the 
promise  of  Mr.  Dayton  that  he  would  not  deliver  it  to  Mrs. 
Penrose  until  he  had  inserted  the  reservation  of  the  right  of 
the  Quigleys.  Mr.  Dayton  failed  to  insert  any  such  reservation. 
His  omission,  however,  is  not  discovered  until  the  period  of 
eight  years  has  elapsed.  It  is  claimed  that  this  promise  and 
omission  upon  the  part  of  Mr.  Dayton  were  the  promise  and 
omission  of  Mrs.  Penrose,  because  Mr.  Dayton  was  her  agent. 
The  only  evidence  of  his  agency  is  the  fact  that  he  had  prepared, 
carried  to  and  presented  to  the  complainant  the  deed  which  is 
sought  to  be  reformed,  and  witnessed  the  signature  of  the  com- 
plainant and  took  his  acknowledgment  thereof.  As  above  stated, 
the  complainant  says  at  this  period  he  exacted  a  promise  from  Mr. 
Dayton  that  he  would  not  deliver  the  deed  until  the  reservation 
had  been  inserted.     Supposing,  therefore,  that  Mr.  Dayton  had 
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been  selected  as  the  agent  of  Mrs.  Penrose,  to  procure  the  execu- 
tion of  the  deed  in  question,  it  must  be  presumed  that  he  was 
her  agent  for  the  execution  of  the  deed  as  it  is  and  as  it  was  pre- 
sented to  the  complainant  and  not  her  agent,  to  procure  the  exe- 
cution of  another  and  a  very  different  deed,  and  consequently, 
when  the  complainant  relied  upon  Mr.  Dayton  to  change  the 
deed  by  inserting  the  reservation,  he  made  Mr.  Dayton  his  own 
agent,  and,  as  a  matter  of  law,  the  neglect  or  omission  was  his 
own. 

It  is  true  the  complainant  says  he  made  Mrs.  Penrose  acquainted 
with  the  exception,  but  when  or  under  what  circumstances  does 
not  appear — whether  before  the  agreement  was  completed  or  at 
the  time  or  after  the  execution  and  delivery  of  the  deed.  Be- 
sides, it  must  be  noticed  that  the  complainant  did  not  make  this 
known  until  after  his  cross-examination  was  concluded  and  he 
had  signed  his  testimony  and  was  recalled. 

This  view  of  the  case  makes  it  unnecessary,  as  well  as  unprofit- 
able, to  investigate  and  determine  how  far  the  complainant  was 
a  competent  witness,  and  whether  the  objection  to  him  as  such, 
or  to  any  portions  of  his  testimony,  was  made  in  due  time. 

Mr.  Harry  L.  S-lape,  for  appellant. 

In  this  case,  the  answer  is  not  evidence,  though  sworn  to, 
because  its  denials,  or  the  facts  it  alleges  are  not  within  the 
knowledge,  and  are  not  averred  so  to  be  of  the  parties  who 
answer,  so  that  the  rule  that  two  witnesses,  or  evidence  equiva- 
lent thereto,  is  necessary  to  overcome  the  answer,  does  not  apply. 
Broim  V.  Buckley,  1  McCart.  298 ;  9  Cranch  160 ;  2  Bern. 
^17 ;  4,  C.E.  Gr.280. 

One  who  seeks  to  rectify  an  instrument  on  the  ground  of  a 
mistake,  must  be  able  to  prove  not  only  that  there  has  been  a 
mistake,  but  must  be  able  to  show  the  exa«t  form  to  which  the 
deed  ought  to  be  brought,  in  order  that  it  can  be  set  right, 
according  to  what  was  really  intended  by  the  parties,  and  must 
be  able  to  establish,  in  the  clearest  and  most  satisfactory  manner, 
that  the  alleged  intention  of  the  parties  to  which  he  desires  to 
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make  it  comformable,  continued  concnrrently  in  the  minds  of  all 
parties  down  to  the  time  of  its  execution.  Ramsey  v.  •'^mith,  5 
Stew.  Eq.  31;  Loss  v.  Obry,  7  C.  E.  Gr.  51^;  Stines  v.  Hays,  9 
Stew.  Eq.  369.  As  a  general  rule,  a  court  of  equity  will  only 
interfere  to  correct  a  mistake  in  a  written  instrument  when  it 
has  been  mutual,  and  does  not  embody  the  terms  as  fully  under- 
stood by  both  parties.  But  this  rule  does  not  prevail  either 
where  the  party  against  whom  the  relief  is  sought  has  acted  in 
bad  faith  or  disingenuously,  with  full  apprehension  that  the 
instrument  did  not  express  what  the  other  party  desired  or 
intended,  or  where  confidence  was  reposed  in  him,  and  he  wa& 
entrusted  with  and  assumed  the  preparation  of  the  instrument, 
but  has,  in  its  preparation,  either  willfully  or  negligently,  omit- 
ted what  had  been  clearly  stated  to  him  as  the  intention  of  the 
other  party  [1  Beas.  168),  who,  relying  on  its  correctness,  and 
without  any  particular  examination  of  the  document  so  prepared, 
incautiously  assented  to  it,  under  the  supposition  that  it  conforms 
to  the  verbal  negotiation  as  previously  agreed  upon.  Brisco  v. 
Pacific  Mutual  Ins.  Co.,  4-  DoJy  ^A^  ;  Hardigree  v.  Mitchum,  15 
Ala.  151 ;  Thurmond  v.  Clark,  4,7  Oa.  500;  Boyce  v.  Loril- 
lard,  55  N.  Y.  24O ;  Iverson  v.  Wilburn,  65  Ga.  103;  Stines  v. 
Hays,  9  Stew.  Eq.  369. 

There  can  be  no  laches,  because  the  bill  alleges  that  it  was 
only  a  short  time  prior  to  her  death  that  he  learned  of  the 
omission,  and  the  answer  does  not  deny  it.  68  111.  138 ;  ^7 
Md.  4S3. 

Chancery  will  grant  relief  where  injustice  is  done  by  mistake 
or  otherwise,  and  the  party  is  otherwise  without  remedy.  Doty 
V.  Judson,  2  Root  4-^7. 

A  court  of  equity  is  competent  to  correct  Dr  reform  any  mate- 
rial mistake  in  a  deed,  whether  that  mistake  arises  from  the 
omission  or  insertion  of  a  material  stipulation,  and  whether  it  be 
made  out  by  parol  testimony  or  confirmed  by  more  cogent  proof. 
Tilton  V.  Tilton,  9  N.  H  385. 

A  mistake  may  be  corrected  between  the  original  parties,  or 
those  claiming  under  them  in  priority,  as  heirs,  devisees,  legatees, 
assignees,  voluntary  grantees  or  judgment  creditors,  or  purchasers 
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from  them  without  notice.  Simmons  v.  North,  3  Sm.  &  Marsh. 
67 ;  Wall  v.  Arrington,  IS  Ga.  88 ;  Strang  v.  Beach,  11  Ohio 
St.  383  ;  Kerr  on  Fraud  and  Mistake  ^19,  note. 

If  the  mind  of  the  court  is  satisfied,  the  requirement  of  the 
court  is  complied  with.     Kerr  on  Fraud  and  Mistake  4^1,  note. 

The  court  will  act  where  the  mistake  is  clearly  established  by 
parol  evidence,  even  though  there  is  nothing  in  writing  to  which 
the  parol  evidence  may  attach.  Kerr  on  Fraud  and  Mistake 
4^3;  3  Dru.  <i'  War.  373. 

A  party  cannot  avail  himself  of  an  advantage  that  has  been 
obtained  through  the  misrepresentations  of  a  third  person,  although 
such  third  person  is  not  his  agent.  Kerr  on  Fraud  and  Mis- 
take 11 4-,  note. 

There  is  no  doubt  but  that  parol  testimony  is  competent  to 
establish  tliat  the  deed  does  not  express  the  intention  of  the 
parties,  and  forms  one  of  the  exceptions  to  the  rule  which 
excludes  parol  evidence  offered  to  vary  a  written  contract.  Mc- 
Kelway  v.  Armour,  S  Stock.  115  ;  6  Stew.  Eq.  64^  ;  2  Johns  Ch. 
683 ;  3  Lead.  Cas.  in  Eq.  {4th  ed.)  979,  994,  1,003,  1,009. 

The  complainant's  case  rests  largely  upon  his  own  testimony. 
Is  he  a  competent  witness?  We  claim  that  he  is,  upon  the  fol- 
lowing grounds : 

First.  The  bill  alleges,  and  the  answer  admits  a  devise  of 
the  land  (the  deed  of  which  a  correction  is  sought)  to  Richard 
A.  F.  Penrose,  during  his  natural  life,  and  after  his  death,  to 
the  children  of  the  testatrix,  all  of  whom  are  defendants,  in- 
cluding Richard  A.  F.  Penrose,  on  the  ground  of  their  indi- 
vidual interests  in  the  land  covered  by  the  deed  sought  to  be 
reformed ;  the  said  Richard  A.  F.  Penrose  having  a  life  estate, 
the  other  defendants  the  remainder.  The  bill  also  alleges  that, 
under  certain  chancery  proceedings,  the  land  was  sold  at  public 
vendue  to  said  Richard  A.  F.  Penrose,  in  fee,  but  that,  at  the 
time  of  filing  the  bill,  no  deed  had  been  delivered.  This  the 
answer  admits.  The  bill  and  prayer  for  process  is  against  Rich- 
ard A.  F.  Penrose,  in  his  individual  capacity,  because  his  interest 
in  the  relief  sought  in  this  court  does  not  arise  from  his  execu- 
torship, but  from  his  individual  ownership  of  the  land  covered 
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by  the  deed — that  is,  he  is  not  a  party  to  the  suit  or  relief  prayed 
for,  by  reason  of  his  being  the  executor  of  Mrs.  Penrose,  but  by 
reason  of  his  being  the  owner  of  the  land.  It  is  true  that  he  is 
mentioned  as  executor,  in  the  bill,  but  it  is  outside  of  the  equity 
of  this  suit.  He  is  mentioned  in  the  bill  and  prayer  for  injunc- 
tion, in  which  the  court  is  requested  to  stay  certain  proceedings 
that  Penrose,  as  executor,  has  commenced  in  a  court  of  law, 
until  this  court  shall  determine  whether  or  not  a  deed  which  is 
a  part  of  his  title  to  lands  in  which  he  claims  a  life  estate  or  is 
owner  in  fee,  shall  be  reformed.  And  he  is  brought  into  this 
court  to  answer,  in  his  individual  right,  why  a  deed  which  is  a 
part  of  his  title  to  lands  which  he  claims,  should  not  be  reformed. 
Bodge  v.  Cornell,  15  Vr.  457. 

Second.  Even  if  we  are  not  correct  in  the  position  taken 
above,  yet  the  testimony  of  the  complainant  is  competent,  even 
where  it  includes  transactions  with,  or  statements  by,  the  testa- 
trix.    P.  L.  of  1880  p.  52. 

(a)  Because,  at  the  time  of  taking  the  testimony  or  recall, 
the  statutory  objection  was  not  interposed  by  defendant's  counsel. 
Laing  v.  Byrne,  7  Stew.  Eq.  54;  Osborn  v.  Reilly,  7  Stew.  Eq. 
66  ;  Boon  v.  Bidgway,  2  Stew.  Eq.  5^5. 

(6)  Because  the  agreement  with  Dayton,  the  attorney  of  Mrs. 
Penrose,  does  not  come  within  the  provisions  of  the  act  of  1880 
— that  is,  it  does  not  include  transactions  with,  or  statements  by, 
the  testatrix. 

There  can  be  no  doubt  that,  in  this  matter,  James  B.  Dayton 
was  acting  as  the  attorney  of  Mrs.  Penrose. 

1.  Has  there  been  a  mistake?  The  deed  Exhibit  1,  Morris 
to  Qhigley,  dated  October  1st,  1861,  shows  that  Morris  then 
conveyed  to  the  Quigleys  a  lot  twenty  feet  square,  on  the  beach, 
fronting  on  the  surf,  for  bath-house  accommodations,  out  of  a 
large  tract  of  land  which  he,  over  twelve  years  afterwards,  sold 
to  Mrs.  Penrose.  The  production  of  deed  Exhibit  2,  Morris  to 
Penrose,  dated  September  10th,  1873,  shows  tiiat  its  metes  and 
bounds  include  this  lot,  and  that  there  is  no  reservation  in  the 
deed. 

2.  Was  it  the  intention  of  the  parties  to  reserve  out  of  the 
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land  sold  to  Penrose,  the  lot  previously  conveyed  to  the  Quig- 
leys? 

3.  Was  it  the  intention  of  the  parties  that  the  Quigley  reser- 
vation should  be  inserted  in  the  deed,  and  did  that  intention 
continue  concurrently  in  the  minds  of  all  parties  down  to  the 
execution  of  the  same  ? 

Mr.  Howard  31.  Cooper,  for  respondents. 

On  October  1st,  1861,  the  complainant,  Daniel  Morris,  con- 
veyed certain  premises  to  Francis  and  Patrick  Quigley,  together 
with  a  plot  twenty  feet  square,  in  an  adjoining  tract  belonging  to 
him.  On  September  10th,  1873,  twelve  years  after,  he  conveyed 
the  whole  adjoining  tract,  without  mentioning  the  plot  aforesaid, 
to  Sarah  H.  E.  Penrose,  in  fee.  In  the  summer  of  1879,  Mrs. 
Penrose,  having  had  exclusive  possession  of  the  tract  down  to 
that  time,  was  evicted  by  the  Quigleys,  who  had  obtained  a 
riparian  deed  over  the  whole  distance  from  the  original  plot  to  the 
ocean,  which  had  receded  very  greatly.  On  March  30th,  1881, 
Mrs.  Penrose  died.  On  June  6th,  1882,  her  executor  brought  an 
action  against  Morris  for  breach  of  covenant  of  warranty  of  title. 
On  September  1st,  1882,  the  complainant  filed  the  bill  in  this 
case,  asking  that  the  respondent  be  enjoined  from  proceeding  in 
said  action,  and  that  the  deed  to  Mrs.  Penrose  be  reformed  so  as 
to  contain  an  exception  of  the  Quigley  lot,  which  was  omitted 
therefrom  by  mutual  mistake. 

The  bill  charges  (1)  that  the  land  was  sold  to  Mrs.  Penrose 
subject  to  the  Quigley  reservation ;  (2)  that  the  complainant 
refused  to  sign  the  deed  until  Mr.  Dayton,  Mrs.  Penrose's  attor- 
ney, promised  to  insert  the  reservation,  which  he  did  not  do;  (3) 
that  the  Quigleys  had  open  and  notorious  occupation  of  the  plot 
in  question  at  the  time  the  sale  was  made,  and  had  kept  it  ever 
since,  and  Mrs.  Penrose  never  did  occupy  it. 

The  answer  alleges  (1)  that  the  deed  made  correctly  expresses 
the  contract;  (2)  denies  that  Mr.  Dayton  promised  to  insert  the 
reservation;  (3)  denies  that  the  Quigleys  occupied  any  part  of 
the  premises,  and  alleges  that  Mrs.  Penrose  was  in  the  exclusive 
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occupation  thereof  from  the  date  of  the  deed  until  the  summer  of 
1879,  when  she  was  evicted  from  this  portion  by  the  Quigleys. 

The  defendants  have  taken  no  testimony. 

The  only  evidence  produced  by  the  complainant,  other  than 
the  deed  itself,  to  show  what  the  contract  was  between  him  and 
Mrs.  Penrose,  is  his  own  testimony. 

The  first  question  that  arises  is.  Is  the  complainant  a  compe- 
tent witness  to  testify  as  to  the  contract  with  Mrs.  Penrose,  she 
being  dead  ?  The  deed  was  to  her,  and  tlie  bill  alleges  that  the 
sale  was  made  and  notice  of  the  reservation  given  to  her.  The 
bill  was  filed  after  her  death,  calls  for  an  answer  under  oath, 
and  makes  her  executor  a  party.  The  answer  is  upon  oath  by 
a  person  in  a  representative  character,  viz.,  her  executor.  The 
complainant  is  incompetent  as  a  witness,  except  to  disprove  such 
parts  of  the  answer  as  are  responsive.  Sweet  v.  Pwker,  7  C.  E. 
Gr.  465. 

But  the  answer  is  a  denial,  not  upon  the  facts  stated  to  be 
within  the  knowledge  of  respondents,  but  in  the  way  of  plead- 
ing. Neither  the  bill  nor  the  complainant's  testimony  asserts 
anything  done  or  said,  or  taken  part  in  by  the  respondents,  in 
their  individual  capacity.  Therefore,  it  is  not  to  be  treated  as 
evidence,  and  the  complainant  does  not  fall  within  the  exception 
of  Lanning  v.  Lanning,  2  C.  E.  Gr.  228. 

If  it  be  evidence,  two  witnesses  are  required  to  overcome  it. 

At  all  events,  by  the  act  of  February  25th,  1880  (P.  L.  of 
1880  p.  62),  the  complainant  is  not  competent  to  testify  "  as  to 
any  transaction  with,  or  statement  by,  any  testator  or  intestate 
represented  in  the  said  action."  Clawson  v.  Riley,  7  Sterv.  Eq. 
3^8  ;  Smith  v.  Burnett,  7  Stew.  Eq.  219,  8  Stew.  Eq.  SU  ;  Lari- 
son  V.  Folhemus,  9  Stew.  Eq.  606. 

In  the  second  place,  supposing  him  to  be  competent,  is  his 
testimony  such  as  to  justify  a  chancellor  in  reforming  the  deed? 
The  ground  alleged  is  that,  by  a  mutual  mistake,  the  Quigley 
reservation  was  omitted  from  it.  It  has  been  intimated,  in  thi's 
state,  that  a  deed  should  not  be  reformed  on  verbal  testimony 
only.     Durant  v.  Bacot,  2  IlcCart.  4-1^2. 

Certainly,  the  proof  must  be  so  clear  as  to  leave  no  rational 


11  Stew.]  JUNE  TERM,  1884.  G37 

Baldwin  v.  Taylor. 


room  for  doubt.    Id.  Jfllf. ;  Flaacke  v.  Mayor  &c.  of  Jersey  City, 
1  Stew.  Eq.  110, 115;  Rowley  v.  Flannelly,  3  Steiv.  Eq.  613,  6U. 

Per  Curiam. 

This  decree  unanimously  affirmed,  for  the  reasons  given  by 
Vice-Chancellor  Bird. 


JosiAH  L.  Baldwin  et  al.,  executors,  appellants, 

V. 

Jerome  Taylor  et  al.,  executors,  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Baldwin  v.  Taylor,  10  Stew.  Eq.  78. 

Mr.  William  S.  Gumrnere,  for  appellants. 

The  question  for  determination  in  this  case  is,  Whether,  upon 
the  death  of  Samuel  Baldwin  (whose  surviving  executors  are 
the  appellants),  his  son,  Harris  M.  Baldwin,  took  an  absolute, 
indefeasible  estate  in  the  property  given  to  him  by  the  will  of 
his  father,  or  whether  he  took  an  estate  which  was  divested  by 
his  dying  without  issue,  leaving  his  two  brothers  surviving  him. 

By  the  terms  of  the  will  of  their  testator,  it  is  their  duty  to 
divide  this  share  of  the  testator's  estate  among  the  surviving 
children  of  the  testator,  upon  the  death  of  Harris  M.  Baldwin 
without  issue. 

The  same  objection  was  raised  in  tiie  case  of  Annin  v.  Van 
Doren,  1  MeCart.  135,  and  it  was  there  decided  that  the  execu- 
tors of  the  testator  were  proper  parties  to  bring  suit  against  the 
administrator  of  a  deceased  daughter  for  the  purpose  of  recover- 
ing the  share  of  the  testator's  estate  which  had  been  bequeathed 
to  such  daughter,  but  had  been  limited  over  upon  her  death 
without  issue.     See,  also,  Moffat  v.  Strong,  10  Johns.  1'2. 
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The  chancellor  held,  when  the  case  was  before  him,  that  it 
clearly  appeared  from  the  language  of  the  will,  that  it  was  the 
testator's  intention  that  those  of  his  children  who  survived  him 
should  take  an  absolute,  indefeasible  interest  in  the  shares  of  his 
estate  bequeathed  to  them  respectively ;  and  also  that  this  was 
the  effect  which  the  rule  of  construction  governing  devises  and 
bequests  of  the  kind,  gives  to  the  language  contained  in  the  tenth 
section  of  the  will. 

But  I  submit  that  the  language  used  by  the  testator  in  the 
will,  and  the  facts  and  circumstances  existing  at  the  time  it  was 
made,  show  clearly  that  what  caused  the  testator  to  add  the  tenth 
section  to  his  will  was  the  fact  that  his  sons — Harris  and  Josiah 
— had  no  children,  although  Harris  had  been  married  for  twenty 
years ;  that  Josiah  had  never  married,  and  that  the  probability 
was  that  neither  of  them  would  ever  have  issue;  and  his  desire 
that  his  own  flesh  and  blood,  and  not  strangers,  should  enjoy  the 
fruits  of  his  labor. 

And  not  only  was  it  tiie  intention  of  the  testator  that  the 
estate  given  to  his  children  by  his  will  should  be  divested  at 
their  death,  if  they  left  issue,  or  a  brother  or  a  sister  surviving 
them,  but  this  is  the  effect  which  the  rules  of  law  give  to  the 
language  used  by  him. 

The  only  thing  which  throws  any  doubt  whatever  upon  the 
meaning  of  the  tenth  section,  is  the  fact  that  the  testator,  in  it, 
uses  a  word  of  contingency  in  connection  with  an  event  which  is 
absolutely  certain,  i.  e.,  death.  He  says :  "  If  any  of  them  shall 
die,  leaving  heirs,  their  portion  shall  go  to  such  heirs;  if  not 
[i.  e.,  if  any  of  tiiem  shall  die  not  leaving  heirs],  it  shall  <&c." 

But  the  use  of  the  word  "  if,"  in  connection  with  death,  has 
so  often  received  judicial  construction,  and  its  meaning  in  the 
various  classes  of  cases  in  which  it  has  been  so  used  has  been  so 
well  settled,  that  it  is  no  longer  doubtful  what  effect  the  rules  of 
law  give  to  the  language  used  by  the  testator. 

In  the  case  of  Edwards  v.  Edwards,  16  Beav.  S57,  Sir  John 
Romilly,  the  master  of  the  rolls,  divides  the  cases  in  which  death 
is  spoken  of  as  a  contingent  event,  into  four  classes,  as  follows : 
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1.  Cases  where  there  is  a  gift  to  A,  and,  if  he  shall  die,  then 
over. 

2.  Cases  where  there  is  a  gift  to  A,  and,  if  he  shall  die  with- 
out issue,  then  over. 

3.  Cases  where  there  is  a  gift  to  A,  to  take  effect  at  a  period 
subsequent  to  the  death  of  the  testator  (as,  for  example,  after  tiie 
termination  of  a  life-estate  in  the  subject  of  the  gift ;  or,  when 
A  reaches  the  age  of  twenty-one) ;  and  if  A  shall  die,  then  over. 

4.  Cases  where  there  is  a  gift  to  A,  to  take  effect  at  a  period 
subsequent  to  the  death  of  the  testator ;  and  if  A  shall  die  with- 
out issue,  then  over. 

[Two  more  classes  of  cases  might,  naturally,  have  been  added 
to  such  a  division,  i.  e. : 

A.  Cases  where  there  is  a  gift  to  a  class  (as,  for  instance,  the 
children  of  the  testator),  and  if  any  one  of  the  class  shall  die 
leaving  issue,  the  share  of  the  one  so  dying  to  go  to  such  issue ; 
but,  if  any  one  of  the  class  shall  die  without  issue,  then  the 
share  of  the  one  so  dying  to  go  to  the  survivors  of  the  class. 

B.  The  same  as  the  above,  except  that  the  time  when  tiie  gift  to 
the  class  takes  effect  is  postponed  to  a  period  subsequent  to  the 
death  of  the  testator]. 

The  master  of  the  rolls,  after  making  the  above  division  into 
four  classes  of  cases  where  death  is  spoken  of  as  a  contingent 
event,  lays  down  the  rule  of  construction  which  governs  in  each 
class,  as  follows : 

Rule  1.  The  rule  of  construction  governing  in  the  first  class 
of  cases  is,  that  if  the  devisee  (or  legatee)  survives  the  testator, 
he  takes  the  subject  of  the  gift  absolutely,  and  the  limitation 
over  is  defeated. 

The  reason  of  this  rule  is,  that  the  only  possible  contingency 
which  the  testator,  in  such  a  case,  could  have  intended  to  provide 
against  was  tiie  death  of  the  devisee  in  his  (testator's)  own  life- 
time. Home  V.  Pillam,  2  Myl.  &  K.  15  ;  Hawkins  on  Wills  254.. 

But  this  construction  is  only  adopted  ex  necessitate  rei ;  and 
courts  are  so  unwilling  to  hold  that  the  testator  intended  to  pro- 
vide for  the  event  of  himself  surviving  the  objects  of  his  bounty, 
that,  even  in  oases  of  this  class,  they  are  quick  to  adopt  another 
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construction  whenever  it  is  possible  to  do  so.  2  Jarm.  on  Wills 
665  {Rand.  &  Tal.  ed.  vol.  3)  611 ;  Billings  v.  Random,  1 
Br.  Ch.  393 ;  Nowlan  v.  NelUgan,!  Br.  Ch.  4-S9 ;  Douglass  v. 
Chalmer,  2  Ves.,  Jr.,  601. 

Rule  2.  The  rule  of  construction  governing  in  the  second 
class  of  cases,  as  laid  down  in  Edwards  v.  Edwards,  is,  that  the 
devisee  (or  legatee)  takes  a  present  vested  interest  in  the  subject 
of  the  gift,  liable  to  be  divested  upon  his  dying  without  issue,  no 
matter  when  the  death  occurs.  In  other  words,  that  the  con- 
tingency, in  the  mind  of  the  testator,  is  not  the  time  of  death, 
but  the  condition  of  the  devisee  with  respect  to  issue  at  death. 
Forth  V.  Chapman,  1  P.  Wms.  663 ;  Smith  v.  Stewart,  If,  De 
G.  &  Sm.  253;  3Ioff'att's  Exrs.  v.  Strong,  10  Johns.  12. 

And  this  is  the  established  rule  of  construction  in  this  state,  in 
cases  of  this  class.  Den  v.  Schenck,  3  Hal.  29 ;  Hull  v.  Eddy, 
2  Gr.  169 ;  Seddell  v.  Wills,  Spen.  223 ;  Kennedy  v.  Kennedy, 
5  Dutch.  185 ;  Rowe's  Exrs.  v.  White,  1  C.  E.  Gr.  J^ll ;  Groves 
V.  Cox,  11  Vr.  4-0  ;  Den  v.  Allaire,  Spen.  6. 

And  the  only  exception  to  the  rule,  in  cases  of  this  class,  is 
where  the  testator  couples  with  the  original  gift  an  absolute  power 
of  disposal  in  express  terms.  In  such  cases  the  limitation  over  is 
defeated  if  the  devisee  (or  legatee)  survives  the  testator.  Such 
was  the  case  of  Annin  v.  Van  Doren,  1  McCart.  135. 

Rule  3.  The  rule  of  construction  governing  the  third  class  of 
cases,  as  laid  down  in  Edwards  v.  Edwards,  is,  that  if  the  devi- 
see (or  legatee)  lives  until  the  event  happens  which  gives  him  a 
right  of  possession  or  payment,  i.  e.,  until  the  death  of  the  tenant 
for  life,  or  until  he  reaches  the  age  of  twenty-one,  as  the  case 
may  be,  then  he  takes  the  subject  of  the  gift  absolutely,  and  the 
limitation  over  is  defeated,  but  that,  if  he  dies  before  his  estate 
tails  into  possession,  then,  even  if  he  has  survived  the  testator,  the 
limitation  over  takes  effect. 

And  this  is  undoubtedly  the  true  rule.  Gii'dlestone  v.  Doe, 
^  Sim.  225 ;  Hervey  v.  MeLaughlin,  1  Price  264-;  Beatty  v. 
Montgomery,  6  C.  E.  Gr.  326  ;  HawJcins  on  Wills  254,  ^55. 

And  even  if  the  gift  vests  at  the  death  of  the  testator,  it  is 
liable  to  be  divested  again  by  the  death  of  the  devisee  (or  lega- 
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tee)  before  the  time  of  possession  or  payment  arrives.  Hervey 
V.  McLaughlin,  supra  ;  Beatty  v.  Montgomery,  supra. 

Rule  4-  The  rule  of  construction  governing  the  fourth  class 
of  cases,  as  laid  down  in  Edwards  v.  Edwards,  is,  that  if  the 
devisee  (or  legatee)  lives  until  the  event  happens  which  gives 
him  a  right  of  possession  or  payment,  he  takes  absolutely,  and 
the  gift  over  is  defeated,  even  if  he  should  subsequently  die 
without  issue.  In  other  words,  that  cases  of  the  fourth  class  are 
governed  by  the  rule  of  construction  prevailing  in  cases  of  the 
third  class,  and  not  by  the  rule  prevailing  in  the  second  class. 

This  fourth  rule  of  construction,  laid  down  in  Edwards  v. 
Edwards,  was  followed  by  the  English  courts,  in  cases  of  that 
class,  from  the  date  of  the  decision  (1852)  until  the  year  1874; 
and  then  the  house  of  lords,  in  the  cases  of  G'Mahoney  v.  Bur- 
ddte,  L.  R.  (7  H.  of  L.)  388;  Ingram  v.  8outten,  L.  R.  {7  H.  of 
L.)  4-08  held  that  the  fourth  rule  of  construction  laid  down  in 
Edwards  v.  Edwards,  was  unsound ;  and  that,  in  cases  of  that 
class,  as  well  as  in  cases  of  the  second  class,  the  limitation  over 
would  take  effect  if  the  primary  devisee  (or  legatee)  should  die 
without  issue,  no  matter  when  the  death  occurred. 

The  rule  in  New  Jersey,  governing  cases  of  this  class,  seems 
to  be  in  a  somewhat  unsettled  condition.  Pennington  v.  Van 
Houten,  If,  Hal.  Ch.  7Ji5  ;  Williamson  v.  Chamber-lain,  2  Stock. 
S75  ;  Wurts's  Exrs.  v.  Page,  4,  C.  E.  Or.  365,  follow  the  rule  laid 
down  in  Edwards  v.  Edwards,  while  Acherman  v.  Vreeland,  1 
McCart.  S3 ;  Drvnnmond  v.  Drummond,  11  C.  E.  Gr.  234,  are 
decided  in  accordance  with  the  rule  laid  down  in  the  house  of 
lords. 

Class  A.  The  fifth  class  of  cases,  which  I  have  called  class 
A,  (i.  e.,  cases  where  there  is  a  gift  to  a  class  [as,  for  instance,  to 
the  children  of  the  testator],  and  if  any  one  of  the  class  shall 
die  leaving  issue,  the  share  of  the  one  dying  to  go  to  such  issue ; 
but  if  any  one  of  the  class  shall  die  without  issue,  then  the  share 
of  the  one  so  dying  to  go  to  the  survivors  of  the  class),  is,  at 
first  blush,  very  similar  in  effect  to  the  first  class  of  cases  men- 
tioned in  Edwards  v.  Edwards ;  for  it  is  just  as  certain  that  a 
person  will  die  either  with  issue  or  without  issue,  as  it  is  that  he 
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will  die  at  all ;  and  therefore  it  may  be  argued  with  a  good  deal 
of  force  that,  in  ascertaining  whether  the  devisees  take  an  abso- 
lute, indefeasible  estate,  if  they  survive  the  testator,  the  double 
contingency  should  have  the  same  effect  as  if  the  testator  had 
used  the  expression  "  if  he  shall  die,"  and  that  any  other  con- 
struction would  cut  down  the  original,  absolute  gift  into  an  estate 
for  life. 

Consequently,  in  the  cases  of  Doe  v.  Sparrow,  13  East  359  ; 
Clayton  v.  Lowe,  5  Barn.  &  Aid.  636 ;  Gee  v.  Manchester ,  17  Q. 
B.  737,  it  was  held  that,  if  the  devisees  survived  the  testator^ 
they  took  an  absolute,  indefeasible  interest  in  the  subject  of  the 
gift ;  in  other  words,  that  t\\B  first  rule  of  construction  laid  down 
in  Edwards  v.  Edwards,  governed  in  devises  and  bequests  of 
this  character. 

But  it  should  be  observed  that  in  these  cases  the  primary  gift 
was  of  an  absolute  estate  in  fee  simple  in  express  tei'ms. 

On  the  other  hand,  in  the  cases  of  Allen  v.  Farthing,  2  Madd. 
503  ;  Cooper  v.  Cooper,  1  Kay  cS:  /.  658;  Gosling  v.  Townsend^ 
17  Beav.  ^4^ ;  [affirmed  by  the  lord  chancellor  and  lords  justices, 
2  W.  R.  S3) ;  Gee  v.  Manchester,  Uf,  Jur.  825 ;  Bowers  v.  Bow- 
ers, L.  R.  {5  Ch.  App.)  ^44}  it  was  held  that  if  a  devisee  died 
leaving  issue,  the  issue  took,  and  if  he  died  without  issue,  the  gift 
over  took  effect,  no  matter  at  what  period  the  death  occurred. 

Hawkins  on  Wills  258.  See,  also,  $  Jarm.  on  Wills.  {Band.  & 
Tal.  ed.)  6U- 

Class  B.  The  sixth  class  of  cases,  which  I  have  designated 
class  B,  is  the  same  as  the  class  above  mentioned,  except  that 
the  time  of  enjoyment  is  postponed  until  a  period  subsequent  to 
the  death  of  the  testator. 

It  is  not  necessary  to  the  decision  of  this  case  to  ascertain 
whether  the  second  or  third  rule  of  construction  laid  down  in 
Edwards  v.  Edwards,  governs  in  cases  of  this  last  class. 

Hawkins  considers  cases  of  this  class  identical  in  principle 
with  those  which  I  have  designated  class  A.  See  citation  above. 

In  the  cases  of  Galland  v.  Leonard,  1  Lev.  161 ;  Da  Costa  v. 
Kier,  3  Buss.  360,  the  third  rule  of  construction  was  adopted. 
But  see  the  case  of  Jones  v.  Stiies,  4  C'  E.  Gr.  32^. 
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The  tenth  section  of  the  will  now  before  the  court  is  almost 
identical  with  the  language  of  the  bequest  in  the  case  of  Botvers  v. 
Bowers,  and  is  governed  by  the  rule  adopted  in  cases  of  that 
class,  (Class  A.)  Beatty  v.  Montgomery,  6  C.  E.  Gr.  3^5 ; 
Pennington  v.  Van  Houten,  1  Hal.  Ch.  74S ;  Wwis  v.  Page,  4- 
C.  E.  Gr.  365 ;    Williamson  v.  Chamberlain,  3  Stock  373. 

But  the  respondents  insist,  and  his  honor  the  chancellor  was 
of  opinion,  that  the  language  of  the  will  showed  that  the  testator 
intended  that  his  children  should  take  absolute,  indefeasible 
estates,  in  case  they  survived  him ;  and  it  is  said  that  this  inten- 
tion appears — 

First.  In  the  expression  "among  my  surviving  children," 
contained  in  the  end  of  the  tenth  section  ,  and 

Second.  In  the  fact  that,  by  the  ninth  section  of  his  will,  the 
testator,  in  the  gift  of  his  residuary  estate  to  his  children,  evi- 
dently provided  for  the  event  of  any  of  them  dying  in  his  own 
lifetime. 

And,  first,  as  to  the  expression  "  among  my  surviving  chil- 
dren," the  respondents  insist  that  the  testator  meant  "  among  my 
children  who  survive  me,"  and  his  honor  the  chancellor  so 
decides  on  the  strength  of  Williamson  v.  Chamberlain,  supra. 

But  it  is  entirely  settled  in  this  state  that  the  meaning  of  this 
expression  when  used  as  in  the  tenth  section,  is  "  those  children 
of  the  testator  who  survive  the  one  dying  without  issue."  Den 
V.  Allaire,  Spen.  6;  Seddell  v.  Wills,  Spen.  ^23 ;  Holcomh  v. 
Lake,  4-  Zab.  686 ;  Kennedy  v.  Kennedy,  5  Dutch.  185  ;  Groves 
V.  Cox,  11  Vr.  Jfi. 

Second.  As  to  the  fact  that  by  the  ninth  section  of  his  will, 
the  testator  provided  against  the  death  of  any  of  his  children  in 
his  own  lifetime. 

His  honor  the  chancellor  says  that  "the  tenth  section  is 
merely  an  extension  of  the  substitutionary  provision  of  the 
ninth,"  and  he  so  holds,  because  the  tenth  section  immediately 
follows  this  substitutionary  provision. 

This  conclusion  entirely  overlooks  two  well-settled  rules  of 
construction  : 

First.  That  if  possible,  some  effect  shall  be  given  to  each  dis- 
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tinct  provision  of  a  will,  rather  than  that  any  part  thereof  should 
be  annihilated.      Chrystie  v.  Phyfe,  19  N.  Y.  SJfS ;    G'Hara  on 
Wills  33. 

Second.  That  courts  will  never  construe  a  gift  over  to  be  a 
provision  against  a  lapse,  without  they  are  driven  to  it  ex  necessi- 
tate rei,  and  that,  if  any  other  construction  can  be  put  upon  the 
gift  over,  such  construction  will  be  adopted.  3  Jarm.  on  Wills 
{Rand.  &  Tal.  ed.)  611;  Home  v.  Pillans,  2  Myl.  &  K.  15; 
Cowley  V.  Kna^p,  13  Vr.  297. 

Mr.  Barker  Gummere,  for  appellants. 

The  only  questions  before  the  court  are :  First.  Did  Harris 
M.  Baldwin  take  an  estate  which  became  a  fee  simple  in  the 
lands  devised  to  him,  an  interest  which  became  absolute,  and  the 
moneys  given  to  him  by  the  will  of  his  father,  Samuel  Baldwin, 
upon  the  death  of  the  mother  of  Harris  in  his  lifetime  ?  Or, 
Second.  Did  Harris  take  an  estate  in  said  lands  and  an  interest 
in  said  moneys,  which,  upon  his  death,  leaving  no  children,  was 
limited  over  and  vested  in  the  appellant  by  force  of  the  executory 
devise  contained  in  section  10  of  said  will  ? 

I  submit  that  tliis  court  has  established  the  principles  of  con- 
struction which  are  to  be  applied  to  this  case,  in  Van  Houten  v. 
Pennington,  4-  Hal.  Ch.  745,  74-7. 

The  case  of  Williamson  v.  Chamberlain,  2  Stock.  373,  does 
not  purport  to  dissent  from  Van  Houten  v.  Pennington  ;  in  fact, 
does  not  mention  that  case — justification  that  there  was  in  the 
will  a  future  event  prescribed,  upon  the  happening  of  which  the 
beneficiaries  were  to  enter  into  possession.  It  does  not  impugn 
the  principle  that  the  apposition  of  the  limitation  to  the  devise 
itself  is  controlling,  even  if  enjoyment  is  contingent  upon  such 
future  event.  Aokerman  v.  Vreeland,  1  McCart.  23-25 ;  Rowe 
V.  White,  1  C.  E.  Gr.  411 ;  Drummond  v.  Ih-ummond,  11  C.  E. 
Gr.  234;   Wurt£s  Exr.  v.  Page,  4  C.  E.  Gr.  365,  374. 

So  far,  then,  as  the  decisions  of  our  equity  courts  are  con- 
cerned, the  authority  of  Van  Houten  v.  Pennnington,  proclaimed 
by  the  court  of  errors  and  appeals,  is  absolute,  and  it  has  never 
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beeu  questioned  or  unwillingly  submitted  to  by  any  inferior 
tribunal. 

The  law  courts  have  in  repeated  decisions,  both  before  and 
since  Van  Houten  v.  Pennington,  practically  affirmed  the  prin- 
ciples of  that  case.  Den  v.  Sayre,  Penn.  598  ;  Den  v.  Schenck, 
3  Hal  29;  Den  v.  Snediker,  2  Gr.  53;  Hall  v.  Eddy,  Id. ;  Den 
V.  Allaire,  Spen.  6 ;  Kennedy  v.  Kennedy,  5  Dutch.  185 ;  Hol- 
comb  V.  Lahe,  4-  Zab.  686. 

And  it  is  to  be  noticed  that  in  Seddel  v.  Wells,  Spen.  223 ; 
Groves  v.  Cox,  12  Vr.  Jfi,  JfJf.,  Jf5,  an  entirely  independent  clause 
of  limitation  was  referred  to  the  devise ;  and  that  in  the  latter 
case  the  limitation  was  so  referred,  notwithstanding  the  land 
devised  embraced  lands  devised  to  the  mother  for  life,  and  as  to 
such  land  the  limitation  might  have  been  referred  to  the  period 
of  her  death. 

It  is  submitted,  then,  that  the  following  rules  are  established 
by  the  judgment  in  Van  Hovien  v.  Pennington,  and  are  settled 
law  in  this  state : 

1.  If  land  be  devised  to  A  in  fee,  and  a  subsequent  clause  in 
the  will  limit  such  land  over  to  designated  survivors  in  case  A 
die  without  "heirs"  or  "issue"  or  "children,"  and  A  so  die, 
and  the  survivors  be  in  esse  at  his  death,  and  if  there  be  no  other 
period  or  event  expressed  in  the  will  to  which  the  limitation  over 
can  be  fairly  referred,  then  A  takes  a  vested  fee,  which  is  divested 
at  his  death  and  vested  in  fee  in  such  survivors  then  in  esse. 

2.  Even  if  there  be  periods  or  events  expressed  in  the  will  to 
which  the  limitation  over  may  be  referable  {i.  e.,  postponement 
of  enjoyment  by  the  devisee  until  arrival  at  full  age  or  until 
th-e  death  of  a  life-tenant),  the  limitation  will  be  referred  to  such 
period  of  enjoyment,  or  to  the  death  of  the  devisee,  according  as 
the  Qourt  may  determine  from  the  context  of  the  will,  that  the 
limitation  clause  is  in  apposition  to  the  period  of  enjoyment  or 
to  the  devise  itself. 

I  have  only  to  add  that  my  associate  has  demonstrated  that 
the  preponderating  weight  of  English  authority  supports  the 
construction  of  the  will  in  this  cause  for  which  we  have  con- 
tended, and  I  submit  that  if  this  court  determine  to  overrule 
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Van  Houten  v.  Pennington,  it  will  be  by  adopting  the  weighty 
arguments  and  conclusions  of  Lords  Cairns,  Hatherly  and  Sel- 
borne  in  G'Mahoneij  v.  Burdette,  L.  R.  (7  H.  of  L.)  388  ;  Ingram 
V.  Soulier,  Id.  IfiS. 

Mr.  C.  8.  Titsworth,  for  respondents. 

Testator  died  September,  1856.  His  widow  and  his  four  chil- 
dren, viz.,  Harris  M.,  Josiah  L.,  Samuel  O.  Baldwin,  and  Mrs. 
Mary  Belcher,  survived  him.  Mrs.  Belcher  died  in  1866,  leav- 
ing children.  The  widow  occupied  the  whole  farm  until  her 
death,  in  1868.  In  December,  1871,  the  entire  estate  (including 
widow's  allotment)  having  been  sold  and  converted  into  money, 
was  finally  settled  in  the  orphans  court,  leaving  a  balance  in 
hands  of  executors  of  $96,253.51.  "  This  sum  was  divided  in 
January,  1872,  equally  among  the  four  children  or  their  heirs." 
"  It  was  divided  by  mutual  consent  all  round" — the  guardian  of 
Mrs.  Belcher's  children  taking  one  equal  fourth  part.  Harris 
M.  Baldwin  died  childless,  January,  1882.  His  brothers,  the 
complainants  and  appellants,  now  claim  that  his  estate  should 
pay  back  to  them,  as  surviving  executors,  the  fourth  part  of  "  the 
balance  "  mentioned  in  the  ninth  section,  so  divided  and  paid  to 
him,  basing  their  claim  on  the  tenth  section.  The  respondents, 
his  executors,  insist  that  by  the  true  construction  of  this  tenth 
section,  he  took  his  portion  of  this  "^  balance  "  under  the  provi- 
sions of  the  ninth  section,  absolutely.  The  chancellor  has  so 
decreed,  and  we  submit  the  decree  is  well  grounded. 

I.  It  is  in  accordance  with  testator's  intention,  as  appears  on 
examination  of  the  will.  By  it  the  testator  means  to  make,  and 
does  make,  a  full  and  complete  disposition  of  all  the  residue  of 
his  estate,  real  and  personal,  and  gives  definite  and  particular 
directions  to  that  end. 

II.  The  decree  is  in  harmony  with  sound  principle  and  with 
the  general  current  of  authority. 

1.  "  The  balance  "  is  personal  property.  It  is  a  settled  rule  in 
equity  "  that  when  lands  are  directed  to  be  converted  into  money 
and  the  proceeds  given  as  a  legacy,  it  will  be  treated  as  a  legacy 
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of  personal  estate."  Scudder  v.  Van  Arsdate,  2  Beas.  109 ; 
Wurts,  Exr.  v.  Page,  ^  C.  E.  Gr.  373;  Herbert  v.  Tuihill,  Sax. 
Ul. 

2.  The  bequest  is  held  to  be  absolute  if  made  in  such  terms  as 
to  authorize  the  legatee  to  take  possession  and  consume  it  or  dis- 
pose of  it  in  whole  or  in  part.  Amxin  v.  VandoreUy  1  McCart. 
135  ;  Armstrong  v.  Kent,  1  Zah.  509,  2  Hal  Ch.  637  ;  Pickens 
V.  Langdon,  ^2  Me.  4.13 ;  Ramsdell  v.  Ramsdell,  21  Me.  288. 

3.  "  Or  their  heirs  " — "  my  surviving  children,"  substitution- 
ary provisions.  Hawkins  on  Wills  92,  gives  this  rule:  "A 
bequest  of  personal  estate  to  '  A,  or  his  heirs,'  is  construed  as  a 
gift  by  way  of  substitution  to  the  heirs  in  the  event  of  the  death 
of  A  before  the  period  of  distribution."  3  Jarm.  on  Wills  {Rand. 
&  Tal.  ed.)  588. 

4.  The  rule  is  well  settled  in  the  construction  of  wills  contain- 
ing similar  provisions  in  which  testator  directs,  first,  a  division  or 
distribution  of  his  estate  equally  among  a  class,  and  in  a  subse- 
quent independent  clause  directs  who  shall  take  their  shares  if 
any  of  the  class  "  shall  die  "  with  or  without  issue,  and  may  be 
l)riefly  stated  as  follows :  Words  indicating  death  leaving  or  not 
leaving  issue,  as  the  event  on  the  occurrence  of  which  the  gift 
over  is  to  take  effect,  must  be  construed  to  refer  to  the  occurring 
of  that  event  in  the  testator's  lifetime  or  before  the  period  of 
distribution,  unless  a  contrary  intention  appears  in  the  will.  The 
following  cases  fully  support  the  rule  as  thus  stated :  Edwards 
V.  Edwards,  15  Beav.  357 ;  Beckton  v.  Barton,  27  Beav.  99  ; 
Slaney  v.  Slaney,  33  Beav.  631 ;  Galland  v.  Leonard,  1  Swanst. 
161;  Besant  v.  Cox,  L.  R.  {6  Ch.  D.)  6O4,;  Olivant  v.  Wright, 
L.  R.  (1  Ch.  D.)  34,6;  Caldwell  v.  Skilton,  13  Pa.  St.  152; 
Beaity  v.  Montgomery,  6  C.  E.  Gr.  324  ;  Birney  v.  Richardson, 
5  Dana  {Ky.)  424  '>  TJmstead^s  Appeal,  60  Pa.  St.  365  ;  Home  v. 
Pillans,  2  Myl.  <fc  K.  15  ;   Clayton  v.  Lowe,  5  Barn.  &  Aid.  636  ; 

Ware  v.  Watson,  7  Be  G.,  M.  iSc  G.  248;  Cherry  v.  Lingwood, 
L.  R.  {19  Ch.  D.)  470  ;  Estate  of  Biddle,  28  Pa.  St.  59  ;  Rewalt 
v.  Ulrich,  23  Pa.  St.  388;  Herbert  v.  Tuthill,  Sax.  I4I ;  Gee  v. 
Mayor  &c.  of  Manchester,  17  Q.  B.  737 ;  Pennington  v.  Van 
Bouten,  4  Hal.   Ch.  272;  S.  C,  Id.  745  ;  Denise  v.  Denise,  10 
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Stew.  Eq.  163 ;  Yaivger  v.  Yawger,  10  Stew.  Eg.  S16  ;  Barrelt 
V.  Barrell,  11  Steiv.  Eq.  60;  Williamson  v.  Chamberlain,  2 
Stock  373;  Wurts  v.  Page,  4  C.  E.  Gr.  373;  Johnson  v.  Cope, 
17  Beav.  661 ;  Hawkins  on    Wills  258 ;  3  Jarm.  on  Wills  6^3. 

As  to  inserting  omitted  words,  see  Van  Houten  v.  Penning- 
ton, Jf,  Hal.  Ch.  74-9,  in  which  the  court  suggested  inserting  the 
words  "  under  twenty-one  years  of  age  "  after  "  die."  In  Nelson 
V.  Combs,  3  Harr.  27,  the  court  supplied  "  under  age  and  without 
lawful  issue"  after  "die."  See,  also,  McMurtrie  v.  McMurtrie, 
3  Or.  276  ;  Hawkins  on  Wills  2  ;   3  Jarm.  m  Wills  708,  rule  19. 

In  Covenhoven  v.  Shaler,  2  Paige  122,  quoting,  with  approval, 
Lord  Redesdale,  in  Jesson  v.  Wright,  2  Bligh  56 — "  It  cannot  at 
this  day  be  argued  that  because  a  testator  uses  in  one  part  of  his 
will  words  having  a  clear  meaning  in  law  and  in  another  part 
words  inconsistent  with  the  former,  that  the  first  words  are  over- 
thrown." 

Mr.  H.  C.  Pitney,  for  respondents. 

The  testator,  by  the  tenth  paragraph  of  his  will,  properly  con- 
strued, referred  to  the  death  of  his  children,  either  in  his  own 
lifetime,  or,  at  the  farthest,  before  the  residue  should  be  divided. 

1.  There  is  in  the  will  no  glimpse  of  an  expectation  on  the 
part  of  the  testator  that  the  "  portions "  given  to  his  children 
should  go  over  to  the  survivors  after  they  had  once  come  to  their 
possession  and  enjoyment. 

2.  The  words  of  gift  in  the  ninth  clause  are  to  be  construed  as 
applied  to  personalty  only ;  and,  so  applied,  are  amply  sufficient, 
standing  alone,  to  create  an  absolute  gift. 

3.  If  the  tenth  section  be  construed  as  creating  a  limitation 
over  after  the  life  of  the  first  taker,  as  contended  for  by  com- 
plainants, instead  of  a  substitutionary  bequest,  as  contended  for 
by  defendants,  then  this  absolute  estate  is  at  once  cut  down  to  a 
mere  life  estate,  resulting  in  an  inconsistency,  which  brings  the 
case  within  the  rule  laid  down  in  3  Jarm.  on  Wills  {Rand.  & 
Tal.  ed.)  61(3,  as  follows :  "  Sometimes,  however,  it  happens 
that  a  devise  in  fee  simple  is  followed  by  alternative  limitations 
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over,  which  collectively  provide  for  the  event  of  the  death  of  the 
devisee  under  all  possible  circumstances.  In  such  a  case,  the 
words  of  contingency  are  read  as  applying  exclusively  to  the 
happening  of  the  event  in  the  testator's  lifetime,  in  order  to 
avoid  repugnancy,  inasmuch  as  the  alternative  limitations,  if  not 
so  qualified  and  restricted  in  construction,  would  reduce  the 
prior  devise  in  fee  to  an  estate  for  life."  And  brings  the  case 
within  Clayton  v.  Lowe  and  Gee  v.  Manchester. 

4.  The  presumption  is  that  if  the  testator  had  intended  to 
create  a  mere  life  estate,  he  would  have  used  direct  words,  apt 
for  that  purpose,  and  would  not  have  adopted  the  awkward  and 
roundabout  phraseology  found  here.  And  he  would  have  inter- 
posed a  trustee,  to  prevent  waste. 

5.  It  is  plain  that  the  testator  contemplated  but  one  division 
of  his  estate,  or  rather  that  the  persons  who  should  take  should 
be  ascertained  once  for  all,  but  whether  the  period  of  the  ascer- 
tainment and  division  was  at  his  death,  or  at  the  death  of  his 
widow,  is  not  clear.  If  the  former,  then  he  died  intestate  as  to 
the  land  and  money  set  apart  for  the  use  of  his  wife. 

6.  Consider  the  inconveniences  and  inequalities  which  might 
result  from  the  construction  contended  for  by  the  complainants. 
If  one  of  testator's  ciiildren  dies,  leaving  children,  before  one 
who  dies  leaving  no  ciiildren,  the  children  of  the  predeceased 
child  will  take  no  share  in  the  subdivision  of  the  share  of  the 
child  dying  childless.  Liddel  v.  Wills,  Spen.  SSS.  And  in  the 
case  just  put,  the  survivor  or  survivors  would  take  a  subshare 
of  the  deceased  brother  or  sister's  share,  absolutely,  while  he 
would  hold  only  a  life-estate  in  his  own  original  share.  And  if 
the  two  children  who  have  had  children — Samuel  and  Mary — 
should  both  die  before  Josiah  and  Harris,  who  had  none,  then  the 
survivor  of  the  two  last  named  would  take  half  of  testator's  estate, 
with  no  certainty  that  his  grandchildren  would  ever  receive  one 
cent  of  it.  .Then  consider  the  inconvenience  of  the  condition  of 
the  beneficiaries  under  that  will — in  the  actual  possession  and 
enjoyment  of  the  estate,  with  unlimited  power  to  dispose  of  it, 
but  holding  it  all  the  time  as  trustees  for  others,  they  know  not 
whom.     A  construction  leading  to  such  a  result  is  not  reasona- 
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ble,  and  well  justifies  the  criticisms  that  have  been  made  upon 
it  by  the  courts.  See  per  Chief  Justice  Robertson,  in  Binnie  v. 
Richardson,  and  Sir  Richard  Malins,  in  Besant  v.  Cox. 

7.  The  decided  weight  of  authority  is  in  favor  of  defendant's 
view — that  is,  more  judges  and  courts  have  taken  that  view  of 
similar  wills  than  the  other.  Lord  Hatherly,  when  Vice-Chan- 
cel lor  Wood,  attacked  Clayton  v.  Lowe,  in  Cooper  v.  Cooper,  1 
Kay  &  J.,  in  deciding  which  he  probably  made  a  mistake.  Sir 
Richard  Malins,  in  Bowers  v.  Bowers,  L.  R.  {S  Eq.  Cas.)  383, 
went  over  all  the  cases  except  Cooper  v.  Cooper,  which  does  not 
seem  to  have  been  cited,  and  adhered  to  Gee  v.  Manchester  and 
the  other  cases  in  that  line,  in  the  court  of  chancery  appeals, 
declaring  that  he  would  disregard  Farthing  v.  Allen,  2  Madd. 
310,  if  in  his  way,  "  in  order  that  the  law  might  be  put  on  a 
rational  footing."  But  Lord  Hatherly,  in  i.  R.  (5  Gh.  App.), 
reversed  Vice-Chancellor  Malins,  in  Bowers  v.  Bowers,  reiter- 
ating his  criticisms  on  Clayton  v.  Lowe,  but  adhering  to  Edwards 
V.  Edwards,  which  was  precisely  in  accord  with  Clayton  v.  Lowe 
and  Gee  v.  Manchester.  Lord  Chief-Justice  Gifford  concurred 
in  the  reversal  of  Bowers  v.  Bowers,  on  the  ground  that  the  vice- 
chancellor  had  not  "  laid  sufficient  stress  on  the  context..  He 
has  laid  down  a  general  principle  and  then  proceeded  upon  it, 
without  sufficient  regard  to  the  expressed  intention  of  the  testa- 
tor," and  then  proceeded  to  show  that  the  language  of  the  will 
was  quite  different  from  that  in  the  other  cases  cited.  In  the 
first  place,  the  first  bequest  is  expressed  to  be  with  benefit 
of  survivorship,  in  case  any  should  die  without  issue,  and  in 
the  second  place,  he  directs  that,  in  case  of  the  death  of  any, 
leaving  children,  then  the  share,  whether  original  or  accruing, 
shall  go  to  the  children  &c.,  showing,  clearly,  a  contemplation 
of  more  than  one  division.  CMahony  v.  Burdette  (1874)  was 
not  a  case  of  alternative  limitations  covering  "  the  event  of  death 
under  all  possible  circumstances,"  and  so  does  not  cover  the  case 
in  hand.  All  the  lords,  in  their  judgments,  recognized  the  dis- 
position of  the  courts  to  construe  bequests  of  personalty  as  abso- 
lute, and  their  language  is  entirely  consistent  with  our  conten- 
tion here.    And  so  we  find  the  English  cases,  since  O'Mahony  v. 
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Burdette,  following  Clayton  v.  Lowe  and  Gee  v.  Manchester  and 
the  English  cases  in  the  same  line,  notwithstanding  the  decision 
of  the  lords.  The  later  cases  are  collected  in  Judge  Titsworth's 
brief.  I  desire  to  call  attention,  particularly,  to  but  one — Oli- 
vant  V.  Wright,  L.  R.  {1  Ch.  Div.),  decided  in  1875,  the  year 
following  0^ Mahony  v.  Burdette,  by  four  of  England's  greatest 
judges — James,  Mellish,  Bramwell  and  Brett — sitting  in  the 
court  of  appeal.  There,  as  here,  was  an  estate  for  life,  and  after- 
ward a  devise  and  bequest  of  both  personalty  and  realty  as  fol- 
lows : 

"And  after  his  decease,  to  be  divided  amongst  my  five  children,  share  and 
share  alike;  and  if  any  of  my  children  shall  die  without  issue,  then  that 
child  or  children's  share  shall  be  divided,  share  and  share  alike,  among  the 
children  then  living ;  but  if  any  of  my  children  should  die  leaving  issue,  then 
that  child  (if  only  one)  shall  take  its  parent's  share,  and  if  more  than  one,  to 
be  equally  divided  among  them,  share  and  share  alike." 

It  will  be  observed  that  the  gift  itself  is  there,  as  here,  a 
mere  direction  to  divide,  without  any  words  of  perpetuity ;  yet 
all  the  judges  agreed  that  it  imported  an  absolute  estate.  Again, 
there,  as  here,  the  provision  is  for  the  contingency  of  "the  death 
under  all  possible  circumstances" — i.  e.,  both  with  or  without 
issue.  The  case  ^is  as  near  a  parallel  to  that  before  the  court  as 
often  occurs,  and  the  four  judges  who  heard  it  on  appeal  agreed, 
each  delivering  judgment,  in  declaring  that  the  children  of  tes- 
tator living  at  the  death  of  the  tenant  for  life,  took  an  absolute 
interest  in  their  respective  shares  in  the  estate  of  the  testator. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 
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Osborn  v.  Havens. 

John  E.  Osborn  et  al,  appellants, 

V. 

Charles  C.  Havens  et  al.,  respondents. 

Mr.  Wm.  H.  Vredenburgh,  for  appellants. 

Mr.  Charles  Haight,  for  respondents. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Havens  v.  Osborn,  9  Stew.  Eq.  4^6. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 


Albert  C.  Heulings,  appellant, 

V. 

Anna  M.  Riehle,  respondent. 

Mr.  Fred.  Voorhees  and  Mr.  Barker  Gvmme7'e,  for  appellant. 

Mr.  8.  K.  Bobbins,  for  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Riehle  v.  Heulings,  11  Stew.  Eq.  W. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 


11  Stew.]  JUNE  TERM,  1884.  653 


Smith  V.  Mutual  Loan  Association. 


Charles  H.  Smith,  appellant, 


The  Mutual  Loan,  Savings  and  Building  Assoclation 
OF  Haddonfield,  N.  J.,  respondent. 

Mr.  John  W.  Westcott,  for  appellant. 

Mr.  David  J.  Fancoast,  for  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Mutual  Loan  Association  v.  Elwdly  11  Stew.  Eq.  18, 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
ohancellor. 


Henry  H.  Voorhis  et  al.,  appellants, 

17. 

Minna  De  Kay  et  al.,  respondents. 

Mr.  Charles  H.  Voorhis,  for  appellants. 

Mr.  John  Linn,  for  respondents. 

On  appeal  from  a  part  of  the  decree  of  the  chancellor  (not 
disposed  of  by  the  appeal  reported  in  Hackensack  Water  Co.  v. 
De  Kay,  9  Stew.  Eq.  BJ/JS),  whose  opinion  is  reported  in  De  Kay 
V.  Voorhis,  9  Stew.  Eq.  37. 

Per  Curiam. 

This  decree  affirmed  for  the  reasons  given  by  the  chancellor. 
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Van  Winkle  v.  Isham. 

For  affirmance — Chief-Justice,  Depue,  Knapp,  Magie, 
Parker,  Reed,  Scudder,  Van  Syckel,  Brown,  Paterson, 
"Whitaker — 1 1 . 

For  reversal — Dixon — 1. 


Matthew  A.  Van  Winkle,  assignee  &c.,  appellant, 

V. 

Charles  H.  Isham  et  al.,  executors,  respondents. 

Messrs.  Collms  &  CorbiUf  for  appellant. 

Mr.  S.  H.  Little,  for  C.  H.  Isham,  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Van  Winkle  v.  Williams,  11  Stew.  Eq.  105. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 


Aaron  Hays,  appellant, 


V. 


Charles  Stines,  respondent. 

Mr.  John  Schomp,  for  appellant. 

Mr.  George  0.  Vanderbilt,  for  respondent. 

On  appeal  from  a  decree  of  the  chancellor,  whose  opinion  is 
reported  in  Stines  v.  Hays,  9  Stew.  Eq.  36^. 

Per  Curiam. 

This  decree  unanimously  affirmed  for  the  reasons  given  by  the 
chancellor. 


INDEX. 

A. 

Accident  and  Mistake. 

In  1861,  the  complainant  conveyed  certain  lands  to  Quigleys,  to- 
gether with  a  plot  twenty  feet  square,  in  an  adjoining  tract.  In 
1873,  he  conveyed  all  the  adjoining  tract  to  Mrs.  Penrose,  with- 
out excepting  the  said  plot.  In  1879,  Mrs.  Penrose,  who  had 
exclusive  possession  of  the  whole  tract  conveyed  to  her,  was 
evicted  by  the  Quigleys,  who  had,  meanwhile,  obtained  a  riparian 
title  to  the  whole  tract  between  complainant's  original  lands  and 
the  ocean.  In  1881,  Mrs.  Penrose  died,  and  in  1882,  her  executor 
brought  an  action  at  law  against  complainant  for  breach  of  the 
covenant  of  warranty  in  her  deed.  Thereupon,  complainant  filed 
his  bill  to  enjoin  that  action,  on  the  ground  of  mistake  in  Mrs. 
Penrose's  deed,  and  asking  that  her  deed  be  reformed,  by  insert- 
ing therein  an  exception  of  the  said  plot. — Held,  that  the  appli- 
cation should  be  denied,  on  the  ground  that  there  was  no  proof 
that  the  mistake  was  mutual,  and  that,  even  if  there  had  been 
proved  a  promise  made  to  complainant  by  Mrs.  Penrose's  attor 
ney,  at  the  time  her  deed  was  executed,  to  insert  an  exception  of 
said  plot,  in  her  deed,  such  promise  could  not  be  deemed  hers,  so 
as  to  entitle  complainant  to  the  relief  sought.  Morris  v.  Penrose,  629 
See  PiiEADiNe,  2. 

Adminstrators. 

See  Executors. 

Aliens. 

Complainant's  title  was  derived  under  the  will  of  a  northern  man 
who  lived  and  died  in  the  south  during  the  war  of  the  rebellion. 
He  was  loyal  and  took  the  oath  of  allegiance.  The  devisee  under 
whom  the  complainants  claim  was  the  wife  of  an  oflScer  of  the 
confederate  navy.  She,  too,  took  the  oath  of  allegiance  and 
there  is  no  proof  that  she  was  not  loyal. — Held,  that  there  waj 
no  ground  for  staying  the  proceedings  because  of  the  alleged 
invalidity  of  the  complainant's  title  on  the  score  of  its  having 
been  derived  from  alien  enemies.    Smith  v.  Qainei,  65 

Alimony. 

-See  Divorce,  4. 

Amendments. 
See  Practice,  3. 
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Appeal. 

1.  A  complainant  had,  by  final  decree,  established  her  right  to   an 

easement  (a  right  of  way  appurtenant)  over  defendant's  lands, 
and  necessary  to  the  enjoyment  of  the  complainant's  property, 
and  defendant  was  thereby  directed  to  open  the  way  and  to  per- 
mit complainant  to  use  it.  An  ex  parte  order  suspending  the 
operation  of  the  decree  pending  an  appeal  therefrom  was,  after 
argument,  vacated.     Hiehle  v.  Heulings,  83 

2.  On  the  foreclosure  of  a  mortgage  on  a  factory,  it  was  decided,  in 

this  court,  that  the  mortgage  did  not  cover  certain  machinery 
therein  on  which  the  defendant,  as  a  judgment  creditor  of  the 
mortgagor,  had  levied.  Thereupon  the  defendant  sold  that 
machinery  under  his  execution  and  bought  it  himself.  After- 
wards the  complainant  appealed  from  the  decision  of  this  court 
as  to  the  machinery. — Held,  that  complainant  was  entitled  to  an 
injunction  restraining  the  defendant  from  disposing  of  the 
machinery  pending  the  appeal,  and  to  have  a  receiver  therefor 
appointed,  upon  giving  the  defendant  proper  security.  Penn 
Mutual  Life  Insurance  Co.  v.  Semple,  314 

8.  Two  wills  were  offered  for  probate,  one  by  decedent's  brother,  the 
other  by  his  widow,  and  a  eaveat  filed  against  each  will  by  the 
proponent  of  the  other.  Both  parties  applied  for  the  appointment 
of  an  administrator  pendente  lite,  and  the  orphans  court  there- 
upon appointed  a  person  not  interested  in  the  estate  nor  related 
to  either  party,  and  required  him  to  give  a  bond  for  110,000. 
From  this  appointment  the  brother  appealed. — Held,  that,  as  he 
had  himself  applied  for  the  appointment  of  such  administrator, 
and  had  no  claim  to  the  ofiice,  and  as  the  selection  of  the  ap- 
pointee and  the  amount  of  security  required  of  him  were  wholly 
within  the  discretion  of  tlie  court,  the  brother  was  not  "  a  party 
aggrieved"  by  the  order,  and  consequently  not  entitled  to  &u 
appeal.    Dietz  v.  Dietz,  483 

4.  A  party  opposed  to  the  will  appealed  from  the  decree  of  the  sur- 

rogate to  the  orphans  court,  and  the  orphans  court  aflBrmed  the 
decree.  He  thereupon,  by  demand  of  appeal,  signed  with  his 
name  as  appearing  by  next  friend,  by  his  proctors,  appealed  to 
this  court. — Held,  that  an  objection  that  the  consent  of  the 
orphans  court  to  his  filing  his  petition  of  appeal  there  by  next 
friend  was  not  obtained,  could  not  be  entertained  here,  the 
objection  not  having  been  made  in  that  court ;  and  that  the  appeal 
to  this  court  would  not  be  dismissed  because  the  demand  of  ap- 
peal to  this  court  was  signed  with  his  name  as  appearing  by  next 
friend,  by  his  proctors.     Slocum  v.  Grandin,  486 

5.  Questions  touching  the  validity  of  respondent's  claim,  as  between 

the  appellant  and  respondent,  not  embodied  in  the  petition  of 
appeal,  and  not  the  subject  of  proof  or  consideration  in  the  court 
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below,  ought  not  to  be  given  a  hearing  in  this  court.  Penn  Ins. 
Co.  V.  Semple,  575 

Assignment  for  Creditors. 

1.  By  the  act  regulating  assignments,  as  it  stood  before  revision,  it 

was  declared  that  all  creditors  who  should  not  present  their 
claims  "  within  the  term  of  three  months,  as  aforesaid,"  should 
be  barred  of  a  dividend.  The  term  of  three  months  referred  to 
was  the  period  fixed  in  a  previous  part  of  the  act  as  the  time  at 
the  expiration  whereof  the  assignee,  having  given  notice  to  the 
creditors  to  come  in,  was  to  file  the  list  of  creditors  who  "  should 
claim  to  be  such."  In  the  revision,  power  was  given  to  the 
orphans  court  to  extend  the  time  for  filing  the  list,  and  the  lan- 
guage of  the  provision  declaring  the  bar  was  altered  by  substi- 
tuting the  words  "  within  the  time  allowed  by  this  act "  for 
"  within  the  term  of  three  months,  as  aforesaid." — Held,  that  the 
act  still  declares  a  bar  in  case  the  creditor  shall  not  come  in 
within  the  three  months,  or  such  further  time,  if  any,  as  may  be 
allowed  by  the  orphans  court  in  case  of  failure  to  file  the  list  or 
give  the  notice.  Metropolitan  Nat.  Bank  of  New  York  v.  More- 
head,  493 

2.  An  order  made  on  April  28th,  1881,  requiring  creditors  to  present 

their  claims  before  July  28th,  1881,  held  defective  in  that  it  did 
not  allow  three  months  for  the  presentation  of  creditors'  claims. 
— Seld,  also,  that  a  creditor  who  did  not  put  in  his  claim  within 
that  time,  but  did  so  afterwards  and  before  distribution,  was  not 
barred,  but  was  entitled  to  receive  the  same  dividends  as  all  the 
other  creditors  who  had  come  in.     Id.,  493 

Aasociations. 

In  1870,  a  subordinate  charitable  association  was  incorporated,  char- 
tered and  organized  under  the  powers  and  regulations  of  the 
general  council  of  the  association ;  one  of  the  provisions  of  the 
charter  was  that,  if  it  should  dissolve,  its  charitable  funds  should 
be  paid  over  to  the  general  council,  and  be  held  or  disbursed  by 
the  latter,  according  to  its  rules,  which  provided  for  holding 
the  funds  by  that  council  in  trust  for  the  purposes  to  which 
the  widows'  and  orphans'  fund  was  devoted  originally,  and  for 
refunding  them  if  the  subordinate  council  should  re-organize. 
In  1881,  the  subordidate  council  voluntarily  disbanded,  surren- 
dered its  charter  to  the  general  council,  and,  under  a  resolution, 
divided  all  of  its  efiects  among  its  members  then  in  good  stand- 
ing.— Held,  that  this  court  has  jurisdiction  to  compel  those  par- 
ticipating in  the  division  to  refund  to  the  general  council  the 
moneys  so  received,  and  that  the  fact  that  the  general  council  is 
without  funds,  is  no  bar ;  that  this  suit,  brought  in  the  name  of 

42 
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the  general  council,  will  be  presumed  to  have  been  brought 
by  its  direction,  and  that  the  right  of  recovery  of  that  council 
against  the  defendants  is  not  affected  by  the  fact  that  the  subor- 
dinate council  is  a  corporation.  State  Council  of  the  Order  of 
United  American  Mechanics  v.  Sharp,  24 

See  Insurance. 

Attachment. 

See  Fraudulent  Conveyance,  5 ;  Trusts,  6. 

Attorneys. 

In  April,  1877,  one  Short  recovered  a  judgment  at  law  against  the 
defendant's  receiver.  He  gave  to  his  attorney  a  note  for  his 
costs  and  professional  services  in  that  action  and  in  a  foreclosure 
suit  then  pending  in  this  court,  and  agreed  that  the  attorney 
should  hold  the  judgment  as  collateral  security  for  the  note. 
Short  died  in  June,  1877,  and  nothing  has  ever  been  paid  on 
account  of  the  note.  In  August,  1878,  the  receiver  obtained  a 
decree  for  deficiency,  against  Short,  in  the  foreclosure  suit. — 
ffeld,  that  the  attorney  was  entitled  to  receive  from  the  receiver, 
payment  of  the  costs  of  the  suit  at  law,  in  full,  with  interest 
from  the  date  of  the  judgment,  and  that  he  was  entitled  to 
receive  the  dividends  on  the  rest  of  that  judgment,  or  so  much 
of  them  as  will  be  sufficient  to  pay  his  note  and  interest,  the 
receiver's  claim  to  offset  the  decree  for  sufficiency  against  the 
judgment  being  disallowed.  Chosen  Freeholders  of  Middlesex  V. 
State  Bank  at  New  Brunsvnck,  36 

5fe6  Accident;  Appeal,  4;  Costs,  2,  3;  Evidence,  5;  Mortoaobs^ 
4;  Receivers. 

B. 

Banks. 

See  Corporations,  2,  4,  7 ;  Executors,  1,  4. 

Bills  and  Notes. 

See  Negotiable  Instruments. 

Bona  Fide  Purchasers. 

See  Executors,  1,  2 ;  Judgments,  3 ;  Notice;  Negotiable  Instbu- 

ments. 

Bonds. 

See  CJoEPOBATiONS,  4 ;  Guardian,  1,  2 ;  Surety,  4. 
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C. 

Cases  Criticised. 

Ackerman  v.  Halsey,  10  Stew.  Eq.  356. 

Affirmed,  Halsey  v.  Ackerman,  501 

Aldridge  v.  McClelland,  9  Stew.  Eq.  288. 

Affirmed,  Aldridge  v.  McClelland,  279 

Apgar's  Case,  10  Stew.  Eq.  501. 

Reversed,  Apgar  v.  Apgar,  549 

Baldwin  v.  Flagg,  9  Stew.  Eq.  48. 

Reversed,  Flagg  v.  Baldwin,  219 

Baldwin  v.  Taylor,  10  Stew.  Eq.  78. 

Affirmed,  Baldwin  v.  Taylor,  637 

Barnum  v.  Frost,  17  Gratt.  398. 

Questioned,  Beading  v.  Wilson,  450 

Carson  v.  Marshall,  10  Stew.  Eq.  213. 

Affirmed,  Marshall  v.  Carson,  250 

Clegg  V.  Dearden,  12  Ad.  &  E.  (N.  S.)  576. 

Distinguished,  Lord  v.  Carbon  Iron  Co.,  456 

Cooper  V.  Bloodgood,  5  Stew.  Eq.  209. 

Disting'Mshed,  United  Cos.  v.  Long  Dock  Co.,  147 

Cory  V.  Cory,  10  Stew.  Eq.  198. 

Reversed,  Pratt  v.  Douglass,  516 

Dale  V.  Dale,  9  Stew.  Eq.  269. 

Reversed,  Dale  v.  Dale,  274 

De  Kay  v.  Hackensack  Water  Co.,  9  Stew.  Eq.  37. 

Affirmed,  Voorhis  v.  De  Kay,  653 

Ellicott  V.  Chamberlin,  10  Stew.  Eq.  470. 

Affirmed,  Ellicott  v.  Chamberlin,  605 

Fisk  V.  Sarber,  6  Watts  &  S.  18. 

Denied,  Marshall  v.  Carson,  256 

Frazier  v.  Swain,  9  Stew.  Eq.  156. 

Reversed,  Swain  v.  Frazier,  281 

Frink  v.  Adams,  9  Stew.  Eq.  485. 

Affirmed,  Frink  v.  Adams,  287 

Havens  v.  Osborn,  9  Stew.  Eq.  426. 

Affirmed,  Osborn  v.  Havens,  652 

Jacobus  V.  Jacobus,  10  Stew.  Eq.  17. 

Affirmed,  Cox  v.  Koome,  259 

Jacobus  V.  Munn,  10  Stew.  Eq.  48. 

Reveised,  Jacobus  v.  Munn,  622 

Kirkpatrick  v.  Corning,  10  Stew.  Eq.  54.  « 

Reversed,  Kirkpatrick  v.  Corning,  234 
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Morris  Canal  Co.  v.  Van  Vorst,  1  Zab.  100, 

Doubted,  Frost  v.  Mixsell,  602 

Mut.  Assn.  V.  Elweil,  11  Stew.  Eq.  18. 

Affirmed,  Smith  v.  Mut.  Assn.,  653 

Newark  Sav.  Inst.  v.  Jones,  10  Stew.  Eq.  449. 

Affirmed,  Jones  v.  Newark  Sav.  Inst.,  299 

Prevost  V.  Gratz,  Pet.  C.  C.  364. 

Denied,  Marshall  v.  Carson,  256 

Randolph  v.  Wilson,  11  Stew.  Eq.  28. 

Affirmed,  Wilson  v.  Randolph,  287 

Riehle  v.  Healings,  11  Stew.  Eq.  20. 

Affirmed,  Heulings  v.  Riehle,  652 

Stines  v.  Hays,  9  Stew.  Eq.  364. 

Affirmed,  Hays  v.  Stines,  654 

Shultz  V.  Sanders,  11  Stew.  Eq.  154. 

Affirmed,  Eisberg  v.  Shultz,  293 

Speer  v.  Miller,  10  Stew.  Eq.  492. 

Seoersed,  Miller  v.  Speer,  .  567 

Stout  V.  Vankirk,  2  Stock.  78. 

Doubted,  Traphagen  v.  Lyons,  615 

Stoutenburgh  v.  Moore,  10  Stew.  Eq.  63. 

Affirmed,  Stoutenburgh  v.  Stoutenburgh,  281 

Traphagen  v.  Hand,  9  Stew.  Eq.  384. 

Affirmed,  Traphagen  v.  Lyons,  613 

Trustees  v.  Wilkinson,  9  Stew.  Eq.  141. 

Affirmed,  Wilkinson  v.  Trustees,  514 

Uoion  Bank  Case,  10  Stew.  Eq.  420. 

Reversed,  Sandford  v.  Clarke,  265 

Van  Dyke  v.  Van  Dyke,  9  Stew.  Eq.  521. 

Affirmed,  Van  Dyke  v  Van  Dyke,  280 

Van  Winkle  v.  Williams,  11  Stew.  Eq.  105. 

Affirmed,  Van  Winkle  v.  Williams,  654 

Young  V.  Vough,  8  C  E.  Gr.  325. 

Overruled,  Del.,  L.  &  W.  R.  R.  v.  Oxford  Iron  Co.,  344 

Chattel  Mortgages. 

See  Mortgages,  4,  10,  11. 

Compromise. 

See  Conflict  op  Laws,  1. 

Condition.  • 

See  Devise,  8. 
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Conflict  of  Laws. 

1.  The  will  of  a  non-resident  was  refused  probate  by  the  surrogate  of 

the  county  where  the  testator  had  his  domicil,  but,  after  an 
appeal  therefrom,  a  compromise  was  effected,  and,  by  order  of 
the  appellate  court,  the  surrogate  was  directed  to  admit  the  will 
to  probate,  and  that  the  compromise  be  carried  out.  By  that 
compromise,  the  complainants,  who  were  the  residuary  legatees, 
were  to  have  one-half  of  the  estate  remaining  after  paying  cer- 
tain charges  and  expenses.  Testator  owned  lands  of  small  value 
(but  no  other  property)  in  this  state.  The  bill  was  filed  for  a 
decree  directing  sale  of  the  lands  and  payment  of  one-half  of 
the  proceeds  to  the  complainants,  and  that  this  court  should 
decide  who,  under  the  compromise,  are  entitled  to  the  other  half, 
as  heirs  or  next  of  kin  of  the  testator. — Held,  that  this  court 
would  not,  under  the  circumstances,  entertain  the  suit,  inasmuch 
as  the  complainants  have  power,  under  the  will,  to  sell,  and  the 
question  as  to  who  are  entitled,  under  the  agreement  of  compro- 
mise, should  be  left  to  the  courts  of  New  York,  where  the  bulk 
of  the  estate  is.     American  Bible  Society  v.  Stover,  78 

2.  •  Contracts,  though  made  in  another  state,  where  they  are  to  be  pre- 

sumed to  be  lawful  and  enforceable,  will  not  be  enforced  here — at 
least  against  residents  and  citizens  of  this  state — because  their 
enforcement  would  violate  the  plain  public  policy  of  this  state 
on  the  subject  of  gambling  and  betting  evinced  by  the  statute 
above  mentioned.  In  this  respect,  such  contracts  are  excepted 
from  the  rule  of  comity  whicii  requires  the  enforcement  by  the 
courts  of  one  state  of  contracts  made  in  another,  if  valid  by  the 
lex  loci  contractus.    Flagg  v.  Baldwin,  219 

3.  The  incidents  of  real  estate,  its  disposition  and  alienation,  the 

right  of  succession,  and  all  questions  as  to  burdens  and  liabilities 
imposed  upon  it,  depend  solely  upon  the  lex  rei  sitce.  The  law 
of  the  country  where  the  testator  may  be  domiciled  at  his  death 
cannot  impose  burdens  or  liabilities  upon  or  provide  for  the  dis- 
position of  lands  in  a  manner  not  recognized  by  the  law  of  the 
country  where  the  estate  is  situated.     Pratt  v.  Douglas,  516 

4.  A  testator  domiciled  in  California  died  possessed  of  considerable 

personal  estate  and  seized  of  lands  in  California  and  also  in  New 
Jersey.  The  law  of  California  recognizes  two  kinds  of  property 
as  between  husband  and  wife— separate  property  and  community 
property.  On  the  husband's  death,  the  community  property  is 
subject  to  the  payment  of  debts  and  expenses  of  administration, 
and  the  widow  is  entitled  to  the  one-half  part  of  the  i-esidue 
thereof;  the  other  half  the  husband  may  dispose  of  by  his  will. 
In  an  administration  suit — Held,  that  the  community  law  was 
applicable  to  the  testatoi-'s  personal  estate  and  to  the  proceeds  of 
the  sale  of  his  lands  situated  in  California,  but  that  it  was  not 
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applicable  to  lands  situate  in  this  stale,  or  the  proceeds  of  the 
sale  thereof.     Id.,  516 

5.  In  California,  the  wife's  interest  in  community  property  is  substi- 
tuted in  the  place  of  dower  at  common  law  ;  and  in  cases  of  wills 
made  by  husbands,  purporting  to  dispose  of  the  community  prop- 
erty, the  general  doctrine  of  the  law  concerning  election  between 
a  testamentary  disposition  and  the  widow's  legal  right  of  dower 
applies  with  respect  to  the  force  and  effect  of  the  widow's  election 
to  take  under  her  husband's  will  upon  her  right  in  the  commu- 
nity property.     Id.,  516 

See  Jurisdiction,  6,  7,  8. 

Constitution. 

See  Judicial  Sales,  5 ;  of  1776  §  22,  323. 

Contempt. 

1.  In  a  partition  suit  pending  in  this  court,  the  defendant  claimed 

the  whole  premises  under  a  deed  from  a  former  owner.  A 
feigned  issue  to  ascertain  whether  this  deed  was  a  forgery  was 
made  up,  and  defendant  ordered  to  deposit  the  deed  in  court  for 
complainant  to  inspect  and  photograph.  The  defendant,  alleg- 
ing that  he  had  lost  the  deed,  did  not  produce  it,  and  on  satis- 
factory proof  that,  after  the  order  to  deposit  it  had  been  made,  he 
had  caused  it  to  be  taken  out  of  his  possession,  he  was  adjudged 
by  this  court  guilty  of  a  contempt,  and  enjoined  from  offering  the 
deed  itself  in  evidence,  or  secondary  evidence  of  its  contents.  On 
the  trial  of  the  feigned  issue  a  verdict  was  rendered  against  the 
defendant.  Subsequently,  the  defendant  and  one  Wilson  were 
indicted  for  forging  and  uttering  the  deed,  and  on  that  trial  the 
defendant  was  acquitted. — Held,  on  petition  by  defendant,  that 
this  court  would  not,  merely  because  he  had  been  acquitted  of 
the  criminal  charge,  vacate  the  order  of  contempt,  nor  dissolve 
the  injunction  prohibiting  his  offering  the  deed  in  evidence,  nor 
set  aside  the  verdict  rendered  on  the  feigned  issue  and  direct  a 
new  trial  thereon.     Brown  v.  Farley,  186 

2.  The  court  of  chancery  may,  in  proceedings  for  contempt,  order  the 

evidence  of  witnesses  resident  in  foreign  jurisdictions  taken  by 
commsision  or  otherwise,  and  use  the  evidence  so  taken,  on  the 
hearing.     Una  v.  Dodd,  460 

Contracts. 

1.  In  September,  1867,  certain  trustees  of  the  New  Jersey  Eailroad 
and  Transportation  Company  and  of  the  Long  Dock  Company 
agreed  to  convey  to  the  former  certain  lands  and  water  rights, 
excepting  therefrom  one  hundred  and  fifty-eight  six-hundredihs 
in  value  of  the  whole  tract,  which  were  to  be  set  off  in  severalty 
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and  conveyed  to  the  latter,  and,  further,  that  if  either  of  the  par- 
ties should,  after  the  division,  be  dispossessed  of  any  part  of  the 
tract  so  conveyed  to  it,  or  should  be  put  to  any  expense  in  (ie- 
fending  its  title  thereto  or  in  extinguishing  any  outstanding  title 
or  claim  against  it,  then  the  other  party  should  bear  its  share  of 
such  loss  and  expense  according  to  its  proportionate  interest  in 
the  entire  property.  The  deeds  were  executed  and  delivered  in 
October,  1867.  To  the  greater  part  of  the  premises  conveyed  to 
the  New  Jersey  Railroad  and  Transportation  Company,  the  state 
had  paramount  title  as  riparian  owner,  and  in  1868  the  joint  com- 
panies (the  Delaware  and  Raritan  Canal  Company,  the  Camden 
and  Amboy  Railroad  and  Transportation  Company  and  the  New 
Jersey  Railroad  and  Transportation  Company,  which  were  con- 
solidated and  thus  succeeded  to  the  title  of  the  New  Jersey  Rail- 
road and  Transportation  Company  in  the  premises,  and  whose 
lessee  the  Pennsylvania  Railroad  Company  is),  obtained  the  state's 
title  to  the  premises,  by  an  act  of  the  legislature  which  prohibited 
them  from  reclaiming  or  utilizing  any  part  of  said  premises  until 
the  compensation  stipulated  in  the  act  had  been  paid.  The  con- 
sideration was  afterwards  fixed  at  $500,000,  which  the  joint  com- 
panies paid.  The  complainants  were  also  put  to  expense  in  de- 
fending their  title  to  part  of  the  premises  against  a  claim  by  one 
Winanis,  which  was  subsequently  abandoned  by  his  voluntary 
discontinuance  of  the  suit. — Held,  that  the  covenant  above  quoted 
contemplated  and  included  the  state's  paramount  right  to  the 
lands  under  water,  and  that  the  defendants  are  consequently 
liable  for  the  one  hundred  and  fifty-eight  six-hundredths  part  of 
the  1500,000,  with  interest  thereon  from  1868,  and  also  liable  for 
the  one  hundred  and  fifty-eight  six-hundredths  part  of  the  cost 
of  defending  the  Wiuants  claim.      United  Cos.  y.  Long  3oclc  Co.,     142 

2.  An  agreement  for  a  consideration  to  renounce  an  executorship,  is 

illegal,  because  against  public  policy.     Ellicott  v.  Chamberlin,        604 

8.  The  law  will  not  aid  either  party  to  an  illegal  contract,  but  will 

leave  the  parties  where  it  finds  them.     Id.,  605 

4.  If  the  contract  be  executory  it  will  not  be  enforced,  and  if  already 

executed,  the  price  paid  will  not  be  restored.     Id.,  605 

See  Gaming,  1 ;  Guardian,  4,  5 ;  Infants,  2 ;  Specific  Perform- 
ance, 1,  2 ;  Jurisdiction,  1. 

Corporations. 

1.  Complainant  and  defendant  are  the  owners  in  equal  shares  of  all 
the  stock  of  a  manufacturing  corporation.  They  disagreed  as  to 
the  proper  valuation  of  the  stock  on  hand  January  1st,  1884,  in 
making  up  their  annual  statement,  complainant  insisting  that  it 
should  be  taken  at  its  market  value,  which  is  less  than  cost,  and 
defendant  that  it  should  be  taken  at  cost.    The  complainant,  since 
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January  let,  1884,  appears  to  have  assumed  control  of  the  com- 
pany's business,  to  have  carried  it  on,  and  to  have  excluded  the 
defendant  therefrom. — Held,  that  the  condition  of  the  property 
and  the  relations  of  the  parties  thereto,  were  not  such  as  to  jus- 
tify this  court's  interference,  and  the  appointment  of  a  receiver 
for  the  corporation,  and  the  issuing  of  an  injunction  to  prevent 
the  defendants  proceeding  at  law,  by  mandamus,  to  have  the  prin- 
ciple on  which  the  stock  should  be  valued  established,  and  also 
his  right  to  an  inspection  of  the  books  &c.     Einstein  v.  Rnsenfeld,  30& 

2.  A  national  bank,  organized  under  the  law  of  1864,  cannot,  even  by 

specific  provisions  for  the  purpose  in  its  articles  of  association 
and  in  its  by-laws,  acquire  a  lien  on  its  own  stock  held  by  its 
debtor.     Del,  Lack,  and  W.  B.  H.  Co.  v.  Oxford  Iron  Co.,  340 

3.  An  express  statutory  provision  holding  corporation  directors  per- 

sonally responsible  for  dividends  paid  out  of  the  capital  instead 
of  the  profits,  does  not  exonerate  the  stockholders  from  liability 
to  repay  such  dividends  for  the  benefit  of  the  creditors  of  the 
corporation.     WiUiams  v.  Boice,  364 

4.  A  suit  was  brought  by  the  receiver  of  an  insolvent  savings  bank 

against  persons  who  were  its  managers,  some  of  whom  were  also 
its  ofiicers,  to  recover  from  them  personally  the  amount  of  certain 
losses  alleged  to  have  been  sustained  by  the  bank  during  their 
term  of  office,  by  reason  of  investments  on  insufficient  security  of 
real  estate,  or  on  merely  personal  security ;  and  through  negli- 
gently permitting  the  president  to  overdraw  his  account,  and  not 
requiring  of  him  bonds  for  the  faithful  performance  of  his  duty 
as  president,  and  through  the  treasurer's  disbursing  the  bank's 
moneys  without  due  authority.  The  bill  further  alleges  that  the 
defendants  are  trustees  of  the  depositors,  who  as  well  as  the  cred- 
itors had  no  knowledge  or  notice  of  the  defendants'  mismanage- 
ment until  after  the  insolvency  of  the  bank  had  been  announced, 
in  1878.  The  bank  had  a  president,  vice-president,  secretary, 
treasurer,  board  of  managers,  and  a  finance  and  executive  com- 
mittee, each  composed  of  three  of  the  managers. — Held,  on 
demurrer, 

(1)  That,  in  the  absence  of  an  allegation  of  cognizance  of  or 
complicity  in  the  irregular  or  unsafe  investments,  the  managers 
who  were  not  on  the  committees  in  charge  of  those  investments, 
were  not  personally  liable  therefor. 

(2)  That  they  were  not  responsible  for  illegal  investments  or 
overdrafts  by  the  president  made  more  than  six  years  ago,  and 
could  set  up  the  statute  of  limitations  as  a  bar  thereto. 

(3)  That  they  were  not  liable  for  not  requiring  the  president, 
in  their  discretion,  to  furnish  bonds  for  the  faithful  discharge  of 
his  official  duties. 

(4)  That   a  charge  against  the  treasurer   of  paying  out  the 
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funds  of  the  bank  on  investments  before  their  approval  by  the 
finance  committee,  based  on  information  merely  and  asking  for 
discovery  and  relief,  is  too  vague  and  indefinite  to  require  an 
answer  from  him,  and,  as  he  alone  is  concerned,  to  require  the 
managers  to  answer  this  charge  renders  the  bill  multifarious. 
Williams  v.  Halliard,  373 

6.  Where  several  railroad  corporations  have  by  authority  of  law 
been  consolidated,  this  court  has  no  jurisdiction,  upon  the  appli- 
cation of  a  bondholder  and  stockholder  of  one  of  the  original 
corporations,  to  put  an  end  to  the  existence  of  the  consolidated 
company,  upon  the  alleged  ground  that  it  had  its  origin  in  a 
fraudulent  design,  and  was  created  to  answer  a  fraudulent  pur- 
pose, nor  upon  the  ground  that  the  proceedings  for  consolidation 
had  been  defective.     Terhune  v.  Midland  R.  R.  Co.,  423 

6.  A  superintendent  of  the  work  of  constructing  a  railroad,  without 

any  obligation  on  his  part,  voluntarily,  and  supposing  that  the 
company  was  solvent,  and  merely  to  befriend  the  workmen  em- 
ployed, advanced  his  own  money  to  pay  them  for  their  work. 
There  was  no  assignment  of  their  claims  to  him,  and  no  agree- 
ment that  he  was  to  have  the  benefit  of  their  lien.  Afterwards 
the  company  became  insolvent. — Held,  that  he  was  not,  by  subro- 
gation, entitled  to  the  workmen's  statutory  lien  for  those  pay- 
ments.    North  River  Construction  Co.  Case,  433 

7.  If  a  bank  teller  knowingly  assist  the  cashier  or  any  other  officer  in 

embezzling  the  funds  of  the  bank,  he  will  be  civilly  responsible 
for  the  loss  to  which  he  thus  contributes.     Hobarl  v.  Dovell,  553 

jSee  Associations ;  Notice;  Parties,  2;  Pleading,  6,  7  ;  Set- Off. 

Costs. 

1.  A  party  who  succeeds  in  a  substantial  particular,  on  exceptions  to 

a  master's  report,  is,  as  a  general  rule,  entitled  to  his  costs  in 
such  proceeding.     Sandford  v.  Clarke,  265 

2.  A  telegraph  company  erected  their  poles  on  complainant's  land 

without  any  authority  whatever.  The  complainant,  after  con- 
sultation with  hi's  counsel,  took  down  the  poles  and  filled  up  the 
holes  in  the  ground,  and  instructed  his  counsel  to  apply  for  an 
injunction  to  prevent  the  company  from  again  erecting  their 
poles  on  his  land  without  compensating  him  therefor.  A  lawyer, 
who  afterwards  signed  the  bill  as  counsel,  but  who  was  not  at 
that  time  complainant's  counsel,  although  he  had  undertaken,  at 
the  request  of  complainant's  solicitor,  to  ascertain  the  company's 
corporate  name,  was  informed  by  the  company's  counsel,  whom 
he  casually  met,  that  the  company  would  not  again  erect  their 
poles  on  complainant's  lands,  but  would  probably  select  another 
route,  which  they  eventually  did.  This  information,  however, 
was  not  communicated  to  complainant  or  his  solicitor.     Com- 
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plainant  filed  his  bill  and  obtained  an  injunction,  after  which  the 
cause  went  to  final  hearing. — Held,  that  the  complainant,  having 
filed  his  bill  in  good  faith,  was  entitled  to  costs.  Morris  v. 
Baltimore  and  Ohio  Telegraph  Co.,  301 

3.  Several  defendants,  who  could  not  have  been  compelled  to  join  in 
one  demurrer,  demurred  separately,  but  all  appeared  by  the  same 
solicitor  and  counsel. — Held,  that  only  one  bill  of  costs  should  be 
allowed  them,  but  that  that  might  embrace  the  costs  of  drawing, 
engrossing  and  filing  all  of  the  demurrers,  and  drawing,  taking 
and  filing  the  affidavits  thereto.     Terhune  v.  Midland  B.  B.  Co.,  423 

See  Attorneys. 

D. 

Debtor  and  Creditor. 

When  a  county  collector  owes  sums  both  for  a  preceding  as  well  as  the 
last  official  year,  and  after  the  close  of  his  last  year  pays  to  his 
successor  a  sum  of  money  less  than  his  entire  indebtedness,  and 
there  is  nothing  to  show  whence  the  money  was  derived  or 
whether  it  was  received  by  him  during  either  of  his  official  years, 
and  no  application  of  the  payment  is  made  by  either  debtor  or 
creditor,  the  law  will  apply  it  to  the  oldest  debt,  in  the  absence 
of  any  equity  in  favor  of  third  parties  requiring  a  different  appli- 
cation. Frost  V.  Mixsell,  586 
See  Assignment  for  Creditors,  1,  2 ;  Fraudulent  Convey- 
ances ;  Tender. 

Dedication. 

The  defendants  sold  to  complainant  and  others,  certain  lots  adjoining 
a  park  of  about  twenty  acres,  laid  out  and  dedicated  by  them, 
the  deeds  thereof  conferring  on  the  lot-owners  "the  free  use  and 
enjoyment  of  the  park  in  common  with  other  lots  at  Sea  Girt, 
and  a  passageway  therein  for  foot-passengers  only,  forever ;  after- 
wards the  complainant  was,  by  deed,  given  "  the  full  right  and 
privilege  to  have  and  use  a  carriageway  *  *  *  to  and  from 
the  rear  of  his  lots  *  *  *  into  and  through  the  park."  The 
complainant  has  built  upon  and  graded  and  improved  his  lots. — 
Held,  that,  on  his  application,  the  defendants  should  be  per- 
petually enjoined  from  opening  a  highway  across  the  park  and 
from  destroying  the  trees  and  shrubbery  therein,  and  from  laying 
it  out  into  building  lots  and  selling  them.  Morris  v.  Sea  Oirt 
Land  Lnprovement  Co.,  304 

Descent. 

In  cases  depending  on  the  sixth  section  of  the  "Act  directing  the 
descent  of  real  estates  (Bev.  p.  297),  where  the  lands  have  come 
to  the  person  dying  seized  by  descent,  devise  or  gift  of  some 
ancestor,  those  who  stand  in  the  nearest  degree  of  consanguinity 
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to  the  person  so  seized  shall  inherit,  if  they  are  of  the  blood  of 
such  ancestor,  although  they  may  not  stand  nearest,  in  virtue  of 
the  blood  of  such  ancestor,  to  the  person  last  seized.  Miller  v.  Speer,  567 
See  Powers,  3. 

Devise  and  Legacy. 

1.  A  testator,  by  his  will  made  in  1863,  gave  to  his  wife  for  life  the 

use  of  his  homestead  farm  (together  with  the  furniture  &c.),  ex- 
cepting the  house  then  occupied  by  his  son  Abraham,  with  cer- 
tain appurtenances.  He  gave  to  his  son  David  the  land  whereon 
David  then  lived,  and  for  which  he  had  given  David  a  deed  in 
1858,  and  also  $800  which  he  had  given  David  in  1863,  as 
David's  full  share.  He  gave  his  daughter  Dorothy,  for  life, 
after  his  wife's  death,  if  Dorothy  should  survive  his  wife,  the  use 
of  the  house,  garden  &c.,  and  also  $3,000,  to  be  invested  by  his 
executors,  the  interest  to  be  paid  to  her  annually,  and  if  insuffi- 
cient for  her  support,  then  a  specified  part  of  the  principal 
yearly,  and  if  Dorothy  should  die  "  without  heirs,"  her  share  was 
to  be  equally  divided  between  David  and  Abraham.  He  then 
gave  Abraham  his  homestead  farm  after  the  death  of  his  (testa- 
tor's) wife,  excepting  Dorothy's  right  therein.  He  also  gave  to 
his  three  grandchildren  |1,000  each  when  they  should  arrive  at 
the  age  of  twenty-five  years.  Testator  died  in  1881,  and  his  wife 
predeceased  him.  He  had  no  real  estate  other  than  that  devised, 
and  his  personal  estate  is  not  sufficient  to  pay  the  debts  and  lega- 
cies.— Held,  that  the  legacies  are  not  charged  on  the  land  and 
must  abate  proportionally,  and  that  testator  did  not  die  intes- 
tate as  to  the  amount  of  the  legacy  given  to  one  of  the  grand- 
children, which  was  adeemed  during  testator's  lifetime.  Brands 
V.  Hartung,  42 

2.  Under  the  following  clause  in  a  will :    "I  order  my  executor  to 

place  a  sum  of  money  at  interest,  on  good  security,  that  will  be 
sufficient  to  pay  each  of  the  following  children  of  Charles  John- 
son and  Martha  R.  Johnson,  to  wit,  Sarah  F.  Johnson,  Maiy 
Lizza  Johnson  and  George  Johnson,  $100  each,  as  they  severally 
arrive  at  age,  and  Ulysses  G.  Johnson,  when  he  arrives  at  age, 
$200.  N.  B. — If  Charles  Johnson  should  purchase  land,  [and] 
would  like  to  have  the  above  until  his  children  arrives  at  age, 
let  [him]  have  it  on  the  above  conditions  " — Held,  that  the  lega- 
cies to  the  children  are  vested.     Fisher  v.  Johnson,  46 

3.  A  testator  gave  to  his  grandchildren  (the  children  of  his  son  Alex- 

ander and  of  his  daughter  Julia,  the  wife  of  Terah  Benedict)  the 
residue  of  his  estate,  charged  with  his  debts  and  certain  annuities, 
to  be  equally  divided  between  them,  share  and  share  alike,  and 
if  any  grandchild  should,  in  his  trustees'  opinion,  be  dissolute  or 
unworthy.  Its  share  should  go  as  if  it  had  died  intestate.     Alex- 
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ander  and  Terah  were  to  receive  during  their  lives  the  income 
&c.  of  the  residue,  in  proportion  to  the  number  of  children  that 
Alexander  and  Julia  should  respectively  have  at  the  time  of  the 
receipt  of  such  income.  At  testator's  death,  Alexander  had  two 
children,  who  are  both  still  living,  and  he  never  had  any  others ; 
Julia  then  had  five  children,  four  of  whom  are  still  living,  one 
having  died  unmarried  and  under  lawful  age.  Julia  has  had  no 
other  children,  and  is  now  about  seventy  years  old.  Alexander 
died  in  1878;  Julia's  husband,  Terah,  still  survives.  In  1865 
an  agreement  was  made  between  Alexander  and  Julia,  with  her 
husband's  consent,  for  a  proportional  division  of  the  income. 
Alexander  did  not  perform  his  part  of  this  agreement,  and,  at 
his  death,  left  unpaid  certain  taxes  and  annuities,  and  since  then 
Terah  has  paid  them  and  also  for  certain  necessary  repairs, 
which  Alexander  ought  to  have  made. — Held,  that  the  grand- 
children took  per  capita  ;  that  on  Alexander's  death  his  children 
were  entitled  to  their  father's  share  of  the  income  of  the  residue 
until  Terah's  death ;  that  as  Terah's  share  of  that  income  depends 
upon  the  number  of  Julia's  children  relative  to  Alexander's 
from  time  to  time,  there  can  be  no  division  of  the  corpus  of  the 
residue  until  after  Terah's  death,  and  that  Alexander's  children 
should  re-imburse  Terah  for  his  outlays  on  Alexander's  account, 
under  tlie  agreement.     Benedict  v.  Ball,  48 

4.  A  testator  gave  his  residuary  estate  to  his  four  cliildren,  George, 

Mary,  Henry  and  Charles,  to  be  equally  divided  among  them, 
and  "  in  case  of  the  death  of  any  one  or  more  of  my  children 
without  leaving  lawful  issue,  it  is  my  will  and  I  direct  that  the 
share  or  shares  of  the  one  or  more  so  dying  shall  go  to  the  sur- 
vivor or  survivors  of  my  children  ;  but  if  any  of  my  children 
shall  die  leaving  lawful  issue  living,  such  issue  to  take  the  share 
his,  her  or  their  parent  would  have  taken,  share  and  share  alike." 
The  will  was  dated  May  10th,  1869,  and  testator  died  February 
lllh,  1870.  At  his  death  he  had  the  four  children  mentioned, 
and  they  are  still  living.  George  and  Henry  have  children ; 
Mary  and  Charles  are  unmarried. — Held,  that  the  intention  of 
the  testator  was  to  give  to  each  of  his  children  an  absolute  estate 
in  the  residue,  subject  only  to  be  defeated  by  the  death  of  the 
child  in  testator's  lifetime.     Barrell  v.  Barrell,  60 

5.  Where  a  legacy  is  given  to  one  not  a  child  of  the  testator,  nor  one 

to  whom  testator  stood  in  loco  parentis,  payable  "  at  the  age  of 
twenty-one  years,"  the  legatee  is  not  entitled  to  interest  thereon 
except  from  the  time  when  the  legacy  is  payable.  Weatherly  v. 
Kier,  87 

6.  Where  a  legatee  can  be  identified,  a  misnomer  will  not  defeat  his 

bequest,  as  where  legacies  were  given  to  testator's  nephews,  Har- 
mon Baldwin  and  Joseph  Baldwin,  he  having  a  nephew  Samuel 
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HarLourne  Baldwin,  who  is  usually  called  "  Harbourne,"  and  a 
nephew  Josiah  M.  Baldwin,  usually  called  "Josie;"  and  so  of 
partial  mistakes  in  the  titles  of  corporation  legatees.  Taylor  v. 
Tolen,  91 

7.  A  provision  that  testator's  homestead  and  its  contents  be  left  un- 

disturbed during  the  lifetime  of  Mrs.  C.  for  her  occupancy  and 
use,  and  that  the  executors  pay  Mrs.  T.  $10  per  week  for  supply- 
ing the  table  of  that  house  until  January  1st,  1883,  ceased  on 
Mrs.  C.'s  death  in  April,  1882,  and  Mrs.  T.'s  removal  from  the 
house  in  July,  1882.     Id.,  91 

8.  Gifts  to  two  churches,  on  condition  that  "  the  whole  debt  shall  be 

removed,"  do  not  require  that  those  debts  must  be  discharged  in- 
dependently of  and  before  tlieir  respective  legacies  are  paid ;  but 
the  legacies  may  be  used  toward  payment  of  the  debts.     Id.,  91 

9.  A  legacy  of  $2,500  to  pay  the  debt  on  a  chapel,  which  amounted 

to  about  $2,100,  and  which  testator  himself  paid  after  the  making 

of  his  will,  is  thereby  adeemed.     Id.,  91 

10.  A  gift  "  to  the  Eoch ester,  N.  Y.,  Theological  Seminary,  and  to 
Hamilton  Theological  Seminary,  $10,000,"  is  a  gift  of  that 
amount  to  each.    Id.,  91 

11.  That  testator's  personal  estate  was  known  by  him  to  be  insufficient 

to  pay  all  the  legacies  given  in  his  will ;  that  he  requested  his 
executors,  at  the  beginning  of  the  will,  to  carry  out  the  provi- 
sions of  the  will  as  executors ;  "  that  he  directed  that  his  home- 
stead and  the  furniture  therein  be  left  undisturbed  during  the 
lifetime  of  a  designated  beneficiary ;  that  the  will  contains  no 
residuary  clause,  and  that  nearly  all  of  the  legacies  are  charities 
— Seld,  not  to  be  sufficient  evidence  of  an  intention  to  charge 
the  legacies  on  the  lands  undisposed  of  by  the  will.     Id.,  91 

12.  Prior  to  the  statute  of  1851,  defining  the  meaning  of  the  words 

"  dying  without  issue,"  a  bequest  over  to  a  second  legatee,  lim- 
ited to  take  effect  on  the  death  of  the  primary  legatee  without 
issue,  the  words  "dying  without  issue"  were  to  be  construed  as 
meaning  an  indefinite  failure  of  issue,  unless  it  appeared,  from 
the  face  of  the  will,  that  they  were  used  in  a  different  sense. 
Davies  v.  Steele,  168 

13.  A  bequest  of  personal  property,  limited  to  take  effect  on  an  in- 
definite failure  of  issue  of  the  first  taker,  is  void  for  remoteness. 
Id.,  168 

14.  A  will  must  be  construed  according  to  the  law  in  force  at  the 
time  it  takes  effect    Id.,  168 

15.  Where  the  payment  of  vested  legacies  was  postponed  by  the 
operation  of  another  clause  in  the  testator's  will,  for  the  benefit 
of  his  widow,  until  after  her  death — Held,  that  the  legatees  were 
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ratably  entitled  to  interest  on  their  legacies  from  the  expiration 

of  one  year  after  testator's  death.     JBonham  v.  Bonham,  419 

16.  Where  a  testator  has  only  a  partial  interest  in  property  he  dis- 
poses of  by  his  will,  courts  will  incline  as  far  as  possible  in  favor 
of  a  construction  which  will  apply  the  language  of  the  will  only 
to  the  interest  or  estate  which  the  testator  is  able,  in  his  own 
right,  to  dispose  of;  and  it  requires  an  unequivocal  expression 
or  indication  of  an  intent  to  dispose  of  the  entire  property  to 
raise  a  necessity  for  an  election.     Pratt  v.  Douglass,  516 

17.  Upon  a  gift  in  general  words  of  description,  such  as  "all  my 

lands,"  or  "all  my  estate,"  an  obligation  to  elect  will  not  arise; 
for  the  testator's  language  can  have  full  effect  when  applied  only 
to  his  share  or  interest,  and  he  is  presumed  to  have  intended  to 
give  only  the  property  he  had  power  to  dispose  of.  On  a  gift  of 
specific  property,  a  case  for  an  election  by  the  co-owner  of  the 
property  so  given,  who  is  himself  a  beneficiary  under  the  will, 
will  arise  only  where  the  testator's  gift  of  it  to  another  is  so 
expressed  by  words  of  description  as  to  import  an  intent  to  give 
to  the  latter  the  whole  of  the  common  property  in  its  entirety. 
Id.,  516 

18.  Testator,  by  his  will,  appointed  his  wife  executrix,  and  A  B,  C  D 

and  E  F  executors.  He  gave,  devised  and  bequeathed  all  his 
real  and  personal  estate  to  his  wife,  "  for  her  sole  use  and  benefit, 
for  and  during  the  period  of  her  natural  life,  to  be  under  her 
control  and  used  by  her  as  she  may  see  fit  to  use  the  same."  He 
directed  that  his  wife  should  act  and  have  the  sole  custody  and 
charge  of  his  estate  during  her  lifetime,  and  that  his  executors 
should  take  charge  thereof  after  the  death  of  his  wife.  He  pro- 
vided that  in  case  his  wife  "should  find  it  necessary  or  see  fit  to 
dispose  of  any  part  or  all  of  the  same,  I  do  hereby  authorize,  em- 
power and  direct  my  said  wife,  as  my  executrix,  to  sell,  deed  and 
dispose  of  the  same  *  *  *  as  she  may  deem  proper,  and  to 
make  good  and  suflBcient  deed  or  deeds  for  any  part  or  the  whole 
of  my  estate  so  sold  or  conveyed."  He  ordered  that  his  execu- 
tors, after  his  wife's  death,  should  sell  the  whole  of  his  estate, 
real  and  personal,  remaining  at  the  decease  of  his  wife,  or  so 
much  of  it  as  was  in  California,  and  dispose  of  the  proceeds  in 
paying  certain  legacies.  The  testator,  at  the  time  of  making 
his  will,  owned  four  shares  of  the  stock  of  the  Rahway  Bank,  and 
sixty-three  shares  of  the  stock  of  the  New  Jersey  Railroad  and 
Transportation  Company,  which  were  increased  by  stock  divi- 
dends to  seventy-nine  shares  at  his  death.  These  stocks  he  de- 
scribed in  his  will  as  "four  shares  of  Rahway  Bank,  and  about 
sixty  shares  of  New  Jersey  Railroad  and  Transportation  Com- 
pany," "  all  of  which,"  he  added,  "  I  wish  my  executors  to  take 
charge  of  and  faithfully  carry  out  my  last  will  and  testament." 
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The  will  also  contained  a  residuary  gift  of  the  balance  of  his 
estate.  The  widow  proved  the  will  and  converted  and  disposed 
of  all  the  testator's  personal  estate,  and  sold  and  conve^yed  all 
his  lands  in  California  and  some  of  his  lands  in  New  Jersey.  In 
an  action  for  an  account  of  her  administration — Held, 

(1)  That  the  testator,  by  his  will,  gave  his  widow  only  a  life 
estate  in  his  estate,  real  and  personal,  and  that  the  power  of  sale 
given  to  her  as  executrix  did  not  enlarge  her  estate  or  enable  her 
to  dispose  of  the  testator's  property  and  take  the  proceeds  to  her 
own  use  absolutely. 

(2)  That  with  respect  to  so  much  of  the  testator's  lands  in 
California,  and  his  personal  estate  in,  or  invested  in  California, 
as  was  community  property,  the  widow  took  absolutely  the  one- 
half  part  of  the  residue  thereof  remaining  after  payment  of 
debts  and  expenses,  and  that  as  to  such  property  the  widow  was 
not  put  to  an  election  by  reason  of  any  of  the  provisions  of  her 
husband's  will. 

(3)  That  the  widow  did  not  lose  her  right  in  that  part  of  the 
community  property,  either  by  estoppel  or  election^  by  the  fact 
that  she  sold  and  conveyed  the  same  without  any  claim  of  her 
community  right,  and  made  no  inventory  or  account  of  the  tes- 
tator's estate — it  appearing  that  she  acted  in  good  faith,  upon 
advice^that,  under  the  power  of  sale  in  the  will,  she  was  entitled 
to  the  whole  proceeds  of  the  sales  for  her  own  use  absolutely. 

(4)  That  the  community  law  of  California  did  not  apply  to 
the  testator's  lands  in  New  Jersey,  and  that  in  that  part  of  his 
estate,  the  widow  had  no  estate  except  the  life-estate  given  by  the 
will  or  her  common  law  right  of  dower. 

(5)  That  the  testator,  by  his  will,  disposed  of  his  stocks  in  the 
Kahway  Bank  and  the  New  Jersey  Railroad  and  Transportation 
Company  specifically  and  in  language  importing  his  intention 
to  give  the  whole  in  its  entirety,  and  that  the  widow  was  put  to 
an  election  between  the  testamentary  gifts  to  her  and  her  com- 
munity interest  therein.     Id.,  516 

19.  A  tenant  for  life  is  obliged  to  pay  the  ordinary  annual  taxes,  but 

assessments  laid  upon  the  property  by  the  municipal  authori- 
ties for  permanent  improvements  are  to  be  apportioned  equitably 
between  the  life-tenant  and  the  interests  in  remainder.     Id.,  516 

20.  A  tenant  for  life  cannot  lay  out  money  in  buildings  or  improve- 

ments and  charge  the  outlay  to  the  inheritance.     Id.,  51 6 

-See  Conflict  op  Laws,  1,  3, 4,  5 ;  Dower  ;  Jubisdiction,  5 ;  Pabtneb- 
SHip,  1-6;  Powers. 

Divorce. 

i .  On  April  21st,  1879,  a  husband  so  grossly  abused  his  wife  that  she 
went  to  her  parents'  home.    The  next  day  he  followed  her  there, 
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and,  calling  her  out  of  the  house,  shot  her.  He  then  absconded, 
but  was,  iu  the  summer  of  1879,  arrested,  tried  and  convicted  and 
sentenced  to  imprisonment  in  the  state  prison  for  five  years, 
where  he  was  accordingly  confined.  He  was  released  after  this 
suit  was  begun. — Held,  that  his  absence  from  his  wife  since  April 
22d,  1879,  was  not  "willful,  continuous  and  obstinate  desertion," 
so  as  to  entitle  her  to  a  divorce.     Wolf  v.  Wolf,  1 28 

2..  While  the  evidence  of  the  accused  parties  in  actions  for  divorce, 
grounded  on  adultery  is,  as  a  general  rule,  entitled  to  but  little 
consideration,  yet  in  a  doubtful  case  it  should  be  given  sufficient 
weight  to  defeat  a  divorce.     Quiver  v.  Culver,  163 

3.  No  general  rule,  defining  what  circumstances  will  constitute  suffi- 

cient evidence  of  adultery,  can  be  laid  down  which  will  furnish 
a  safe  guide  for  every  case,  yet  this  much  may  be  safely  said : 
that  the  circumstances  must  be  such  as  will  lead  the  guarded 
discretion  of  a  reasonable  and  just  mind  to  a  satisfactory  convic- 
tion that  the  crime  has  been  committed.     Id.,  163 

4.  A  decree  for  a  divorce  obtained  by  a  husband  on  the  ground  of 

adultery,  was  opened  on  account  of  surprise  and  fraud,  and  the 
wife  allowed  to  answer  and  defend.  While  the  suit  was  in  pro- 
gress, temporary  alimony  was  granted  to  the  wife.  The  husband 
then  applied  for  leave  to  dismiss  his  bill.  The  wife  opposed  and 
filed  a  petition  for  permanent  alimony,  which  was  allowed. — 
Held,  that  the  court  had  power  to  grant  the  wife  permanent  ali- 
mony.    Butler  V.  Butler,  626 

Domicil. 

See  Conflict  of  Laws,  1,  3,  4 ;  Jurisdiction,  6,  7,  8. 

DoAver. 

To  make  a  case  for  an  election  by  the  widow  between  her  right  of 
dower  and  a  testamentary  disposition,  her  claim  of  dower  must 
be  inconsistent  with  and  repugnant  to  some  of  the  dispositions  of 
the  will,  and  must  disturb  or  disappoint  the  will.  Pratt  v.  Doug- 
lass, 516 

*S'ee  CoNFiiicT  OF  Laws,  5 ;  Fratjdtji<ent  Conveyances,  3. 

E. 

Easements. 

1.  Where  a  right  of  way  is  appurtenant,  and  has  been  expressly 

granted  to  the  adjoining  land-owners,  their  heirs  and  assigns  for- 
ever, non-user  alone  will  not  forfeit  or  extinguish  it.  RieMe  v. 
Heulings,  20 

2.  A  hotel  was  erected  in  1873  on  one  of  two  adjoining  lots  then 

owned  by  one  Allen,  with  several  windows  on  the  easterly  side 
thereof,  which  were  and  are  absolutely  essential  to  the  beneficial 
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enjoyment  of  the  property  as  a  hotel.  In  1875  the  hotel  and  lot 
were  sold  to  complainants  by  Allen's  executors.  In  1883  the 
adjoining  lot  on  the  east  side  of  the  hotel  was  sold  to  defendant 
by  Allen's  executors,  and  it  then  contained  only  a  small  building 
which  in  nowise  interfered  with  the  light  and  air  of  the  hotel 
windows.  The  defendant,  being  about  to  erect  a  building  on  his 
lot  which  would  entirely  destroy  the  complainants'  right  to  light 
and  air  through  the  windows  on  the  easterly  side  of  the  hotel — 
Hdd,  that  he  should  be  enjoined  from  erecting  such  building. 
Sutphen  v.  T  her  kelson,  318 

3.  Land  on  a  lower  level  is  under  a  natural  servitude  to  that  located 

above  it,  to  receive  the  water  flowing  down  to  it  naturally. 
Lord  V.  Carbon  Iron  Co.,  452 

4.  It  is  the  natural  right  of  each  of  the  owners  of  two  adjacent  mines, 

neither  being  subject  to  any  servitude  to  the  other,  to  work  his 
own  mine  in  the  manner  most  convenient  and  beneficial  to  him- 
self, though  i\\%  natural  consequence  may  be  that  some  injury 
will  result  to  his  neighbor.     Id.,  45? 

See  Appeal,  1 ;  Dedication. 

Election. 

See  Conflict  of  Laws,  5  ;  Devise,  16,  17 ;  Doweb. 

Estoppel. 

L.  was  appointed  receiver  of  the  firm  of  James  S.  Horner  &  Co.,  after 
the  death  of  Horner.  C.  filed  his  bill  to  foreclose  a  mortgage 
given  by  James  Horner  &  Co.  L.  was  made  a  party  to  the  fore- 
closure suit  in  his  individual  capacity,  and  the  devisees  of  Hor- 
ner were  also  made  parties.  L.  should  have  been  made  a  party 
as  receiver,  but  neither  he  nor  the  devisees  whom  he  represents 
can  stand  by  without  objecting,  and  claim  to  be  heard  against  the 
proceedings  and  decree  after  sale,  on  the  ground  that  L.  was  not 
a  party  as  receiver.     Kirkpatrick  v.  Corning,  234 

See  Devise,  18  ;  Guabbian,  1. 

Evidence. 

1.  If  a  party  against  whom  an  incompetent  witness  is  called,  with 

full  knowledge  of  his  incompetency,  allows  the  witness  to  be 
sworn  and  examined,  without  objection,  he  will  be  considered  to 
have  waived  the  objection  to  his  competency.  Monfort  v.  B,oiv- 
land,  181 

2.  Though  the  party  against  whom  an  incompetent  witness  has  given 

evidence  may  have  lost  his  right  to  object  to  his  evidence,  yet 
the  court  may,  on  its  own  motion,  if  it  appears  that  the  evidence 
is  opposed  to  the  policy  of  the  law  and  dangerous  to  the  admin- 
istration of  justice,  suppress  it.     Id.,  181 

43 
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3.  A  statement  in  the  inventory  of  an  assignee  in  insolvency  that 

certain  stock  therein  inventoried  was  "  valued  at  nothing  above 
encumbrances,"  is  not  evidence  that  the  assignor  encumbered  the 
stock  by  a  pledge  to  any  particular  person,  and  therefore  is  no 
evidence  for  such  person  to  establish  a  claim  to  an  encumbrance 
thereon  in  his  favor.     Del.,  L.  &  W.  B.  B.  v.  Oxford  Iron  Co.,       340 

4.  In  a  dispute  between  a  father  as  tenant  by  the  curtesy  and  his 

daughter  as  heir  of  her  mother,  over  the  surplus-money  on  the 
foreclosure  of  a  mortgage  given  by  the  mother  on  her  own  lands, 
the  father  claiming  allowance  for  the  amount  of  a  prior  mort- 
gage on  the  premises,  alleged  by  him  to  have  been  paid  by  him 
out  of  his  own  funds,  and  also  for  the  cost  of  improvements  put 
on  the  premises  both  before  and  after  his  wife's  death,  at  his  own 
expense,  the  father  cannot  establish  his  claim  to  re-imbursement 
by  his  own  testimony  as  to  what  his  wife  told  him  in  reference 
to  his  claim  and  the  payment  thereof.     RasUng  v.  JBray,  398- 

5.  A  lawyer  was  employed  by  the  defendant  to  drS,w  a  deed  for  lands 

from  him  to  a  third  party,  and  one  from  the  third  party  to  defend- 
ant's wife,  and  also  a  declaration  of  trust  from  her  to  the  defend- 
ant. The  first  deed  and  the  declaration  of  trust  were  duly 
executed  on  the  same  day,  but  the  second  deed  was  not  executed 
until  some  time  afterwards.  The  lawyer  then  advised  that  a  new 
declaration  of  trust  should  be  given  by  the  wife,  which  was  done. 
In  a  controversy  between  the  husband  and  his  wife  over  the  new 
declaration  of  trust,  the  lawyer  was  called  as  a  witness  by  the 
wife,  to  testify  as  to  what  was  said  by  the  parties  in  those  trans- 
actions, and  objection  was  made  to  his  testimony  on  the  ground 
that  what  was  said  to  him  by  the  husband  was  privileged. — 
Held,  that  the  objection  could  not  be  maintain -<1  Gulick  v. 
Qulick,  402 

See  Contempt,  1,  2;  Divorce,  2,  3;  Infants,  1 ;  Mortgages,  11; 
Surety,  4 ;  Wills,  2. 

Executors  and  Administrators. 

1.  On  October  26th,  1881,  one  Baldwin,  who  was  one  of  the  execu- 
tors and  the  general  financial  manager  and  custodian  of  the 
securities  of  an  estate,  and  also  the  cashier  of  a  national  bank, 
purchased  four  bills  of  exchange  for  $6,535  each,  dated  October 
16th,  19th,  21st  and  24th,  1881,  payable  in  six  months,  which 
had  been  accepted  by  the  drawees  and  were  made  payable  to  the 
drawers  and  endorsed  by  them.  Baldwin,  to  pay  for  the  bills, 
drew  from  the  bank  on  his  check  as  executor,  $25,000,  from  the 
deposit  to  the  credit  of  the  estate,  and  placed  in  the  box  contain- 
ing the  papers  of  the  estate,  usually  kept  in  the  cashier's  desk  in 
the  bank,  the  four  drafts,  with  this  memorandum  attached:  "Est. 
W.  James,  loan  $25,000,  Oct.  26th,  1881.   C.  Nugent  &  Co."  The 
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proceeds  of  the  drafts  were  applied  to  the  drawer's  indebtedness 
to  the  bank.  The  bank  failed  on  October  31st,  1881,  and  the 
defendant  was  appointed  receiver  on  November  2d,  1881.  He 
gave  to  the  executors  the  box  and  all  its  contents,  except  the  four 
drafts,  which  he  kept,  claiming  that  they  were  the  assets  of  the 
bank.  He  refused  to  deliver  them  on  demand,  and  collected 
them  at  maturity,  but  kept  the  proceeds  separate. — Seld,  that 
Baldwin,  in  the  purchase  of  the  drafts,  acted  as  the  agent  of  the 
drawers  and  as  executor  and  not  as  cashier,  and  though  the  drafts 
were  paid  for  by  law  with  funds  which  the  estate  had  on  deposit 
in  the  bank,  and  though  Baldwin  knew  at  the  time  that  the  bank 
was  insolvent,  yet  the  transaction  being  a  bona  fide  purchase  and 
not  a  plan  to  secure  preference  of  the  estate  over  other  depositors, 
the  transaction  was  not  in  violation  of  section  5,242  of  the  re- 
vised statutes  of  the  United  States,  which  forbids  the  transfer  of 
any  bills  of  exchange  &c.,  owing  to  any  national  bank  *  *  * 
after  the  commission  of  any  act  of  insolvency,  or  in  contempla- 
tion thereof;  and,  further,  that  this  court  has  jurisdiction  to  fol- 
low the  proceeds  of  the  drafts  as  trust  property  so  long  as  they 
are  identifiable,  and  to  decree  their  payment  to  the  estate.  Tuttle 
V.  Frelinghuysen,  12 

2.  An  executor  who  uses  the  funds  held  by  him  in  his  representative 

capacity  to  purchase  a  security  which  he  knows  to  be  invalid,  is 
not  entitled  to  the  character  of  a  bona  fide  holder.  De  Kay  v. 
Haekensack  Water  Co.,  158 

3.  Notice  of  an  intention  to  settle  an  account  "  in  the  term  of  Decem- 

ber ensuing,"  dated  January  2d,  1883,  and  purporting  to  have 
been  signed  by  the  executor,  when,  in  fact,  he  had  died  before 
the  notice  was  signed,  is  insufficient  to  authorize  the  passing  of 
the  account  in  April,  1883.     Gray  v.  Myrick,  210 

4.  An   executor   who   deposits   money  to   his   credit,  in   his   official 

capacity,  in  a  bank  of  good  standing,  will  not  be  liable  for  its 
loss  by  the  failure  of  such  bank.     Cox  v.  Hootne,  259 

5.  A  testator  gave  all  his  estate  to  his  executors  in  trust  to  convert  the 

real  estate  into  personal  and  to  pay  certain  specified  legacies,  and 
the  balance  to  the  complainant  as  residuary  legatee.  He  also 
"authorized  and  requested  them  to  retain,  as  their  compensa- 
tion, five  per  cent,  of  the  money  realized  by  them  in  the  settle- 
ment of  his  estate,  both  real  and  personal,  besides  their  dis- 
bursements and  actual  expenses."  The  executors  have  had 
charge  of  the  real  estate,  and  have  received  the  income  there- 
from since  testator's  death.  They  have  paid  all  the  general 
legacies  and  claims  against  the  estate  and  satisfied  the  specific 
legacies.  On  a  bill  to  restrain  them  from  converting  the  real 
estate  on  the  ground  that  there  is  no  necessity  for  it,  and  to 
compel  them  to  convey  it  to  the  complainant — Held,  that  they 
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were  entitled  to  a  commission  of  five  per.  cent,  on   its  value. 
Stein  V.  Huesmann,  405 

6.  When  an  executor  and  trustee,  charged  with  the  care  and  renting 
of  real  estate,  is  shown  to  have  received,  for  his  personal  use, 
gifts  in  money  from  those  employed  by  him  to  make  repairs,  and 
from  tenants,  a  decree  merely  requiring  him  to  account  to  the 
estate  for  moneys  so  received,  does  not  impose  an  adequate  pen- 
alty for  such  misconduct.  Upon  such  proof  in  ordinary  cases  the 
trustee  should  be  deprived  of  commissions ;  but  when  the  cir- 
cumstances show  that  his  services  have  been  such  that  the  depri- 
vation of  all  commissions  would  impose  too  heavy  a  penalty  for 
the  offence,  the  court  will,  in  consideration  thereof,  deprive  him 
only  of  so  much  as  will  serve  to  mark  the  court's  disapproba- 
tion of  his  conduct,  and  to  be  a  warning  to  others.  Jacobus  v. 
Munn,  (522 

See  Appeal,  3;  Contracts,  2;  Fraudulent  Conveyances,  4; 
Jurisdiction,  4 ;  Partnership,  2,  3 ;  Trusts,  2,  3. 

F. 

Fixtures. 

Certain  machines,  which  were  entirely  finished  before  they  were 
brought  to  and  set  up  in  a  factory,  and  required  no  particular 
adaptation  for  use  therein,  nor  any  alteration  in  the  factory  itself, 
and  which  could  be  removed  therefrom  without  injury  to  them- 
selves or  to  the  building,  were,  as  between  the  mortgagee  and 
a  subsequent  judgment  creditor  of  the  mortgagor,  held  not  to  be 
covered  by  a  mortgage  of  lands,  including  the  factory  and  also 
"the  steam  engines,  boilers,  sliafting,  belting,  gearing  and  all 
other  machinery  appertaining  to  said  premises,  no^  upon  said 
premises  or  that  shall  hereafter  be  placed  or  erected  thereon." 
Penn  Mutual  Life  Ins.  Co.  v.  Semple,  575 

See  Appeal,  2. 

Fraud. 

A  legatee  alleged  that  by  means  of  false  representations  made  to  her, 
she  had  been  induced  to  withdraw  her  caveat  to  the  probate  of 
the  will,  which  was  thereupon  admitted  to  probate. — Held,  that, 
as  her  bill  showed  that  the  representations  had  been  made  to  her 
by  persons  not  interested  in  the  estate,  and  that  no  person  inter- 
ested therein  was  chargeable  with  them,  it  should  be  dismissed. 
Kinney  v.  Emery,  101 

(See  Corporations,  5;  Mortgages,  10,  11;  Pleading,  1,  5;  Set- 
ting Aside  Sales. 

Fraudulent  Conveyances. 

1.  A  son,  knowing  his  father's  financial  embarrassments,  and  taking 
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a  conveyance  of  the  title  for  all  his  father's  real  estate,  onlj 
giving  back  therefor  a  mortgage,  without  a  bond,  for  $2,047.62 
and  a  check  for  $200,  the  father  at  the  same  time  surrendering  a 
note  against  the  son  for  1200,  cannot  hold  the  real  estate  against 
the  creditors  of  his  father.     First  Nat.  Bank  v.  Cummins,  191 

2.  The  son  was  indebted  to  his  father  on  a  bond  and  mortgage  for 

$2,500,  given  for  part  of  the  purchase-money  of  a  lot  of  land. 
This  mortgage  the  father  surrendered  to  the  son  for  cancellation 
for  certain  alleged  accounts  which  the  son  claimed  he  held 
against  his  father,  the  greater  portion  of  which,  if  they  existed 
in  the  form  of  accouuts  at  all,  were  prior  to  the  execution  of  the 
mortgage. — Held,  fraudulent.     Id.,  191 

3.  After  these  events,  the  wife  of  the  debtor  conveyed  her  interest  in 

dower  in  the  farm  to  her  son  and  took  from  the  son  a  mortgage 
on  the  farm  for  $1,000,  the  alleged  price  of  the  dower,  which 
sum,  in  consideration  of  her  age,  if  her  husband  had  been  dead, 
was  more  than  twice  its  value. — Held,  fraudulent.     Id.,  191 

4.  A  judgment  creditor  of  a  decedent,  whose  estate  is  insolvent,  and 

whose  administrator  refused  to  bring  suit,  filed  a  creditor's  bill 
to  set  aside,  as  fraudulent,  certain  mortgages  given  by  the  dece- 
dent to  his  son-in-law,  which  were  foreclosed  after  decedent's 
death,  and  the  premises  bought  at  the  sheriff's  sale  under  the 
foreclosure  by  the  son-in-law,  the  defendant.  On  demurrer  to 
the  bill — Held,  (1)  that  the  administrator  is  not  a  necessary 
party,  and  (2)  that  the  bill  sets  forth  grounds  for  equitable  re- 
lief.    Munn  V.  Marsh,  410 

5.  On  January  11th,  1879,  Mrs.  Totten,  without  her  husband  joining 

in  the  deed,  because  the  parties  supposed  and  were  advised  that 
it  was  unnecessary,  conveyed  a  farm  belonging  to  her  to  Mr.  and 
Mrs.  Allen,  for  $3,200,  subject  to  a  mortgage  of  $5,000.  Of  the 
consideration,  $200  were  paid  in  cash  by  Mr.  Allen,  and  $3,000 
in  his  three  notes  of  $1,000  each,  payable  to  Mrs.  Totten.  These 
notes  were  shortly  afterwards  endorsed  by  her  to  complainant 
for  a  prior  indebtedness.  The  complainant,  when  they  were  un- 
paid, brought  suit  on  them  in  a  court  in  New  York,  and  Allen 
then  proposed  that  the  complainant  should  accept  a  deed  for  the 
farm  in  payment  of  the  claim  on  the  notes,  which  he  did.  On 
January  12th,  1879,  the  defendant  issued  an  attachment  against 
Mr.  and  Mrs.  Totten,  who  were  non-residents,  and  thereunder 
seized  and  sold  the  farm. — Held,  that  whether  there  was  fraud  or 
not  in  the  conveyance  from  Mre.  Totten  to  the  Aliens,  tlie  com- 
plainant was  not  affected  thereby  and  his  title,  founded  on  the 
equitable  one  of  the  Aliens  under  ISIrs.  Totten's  deed  to  them, 
would  prevail  against  the  defendant's  title  under  the  sheriff's 
sales  on  his  attachment.     Cauda  v.  Powers,  412 

iSee  Pleading,  4 ;  Trusts,  2. 
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G. 

Gaming. 

Contracts  for  speculations  in  stocks  upon  margins,  when  the  broker 
and  the  customer  do  not  contemplate  or  intend  that  the  stock 
purchased  or  sold  shall  become  or  be  treated  as  the  stock  of  the 
customer,  but  the  real  transaction  is  a  mere  dealing  in  the  differ- 
ences between  prices — that  is,  in  the  payment  of  future  profits  or 
losses,  as  the  event  may  be — are  contracts  of  wager,  dependent  on 
a  chance  or  casualty.  Such  contracts,  if  made  in  this  state,  are 
unlawful,  and  securities  given  therefor  are  void  by  force  of  the 
provisions  of  "  the  act  to  prevent  gaming."  Rev.  p.  458.  Flagg 
V.  Baldwin,  219 

Guardian  and  Ward. 

1.  Judgment  was  obtained  against  a  guardian  and  his  sureties  for 

breaches  of  all  the  four  conditions  in  his  bond.  On  a  reference 
to  have  the  damages  assessed  against  the  sureties — Held,  that 
the  sureties  could  not  object  because  the  master  assessed  damages 
under  one  of  the  conditions  as  to  which  they  claimed  they  were 
exonerated  by  the  action  of  the  new  guardian,  because,  if  that 
were  a  defence,  it  should  have  been  raised  in  the  action  at  law  ; 
and  that  they  could  not  claim  allowance  for  taxes  on  the  ward's 
land  paid  by  the  guardian,  because  such  taxes,  if  paid  by  the 
guardian,  ought  to  have  been  charged  by  him  in  his  account, 
and  further,  that  the  ward  could  not  object,  on  account  of  the 
guardian's  misconduct,  to  the  master's  allowance  of  commissions 
to  the  guardian,  which  had  been  fixed  by  the  orphans  court, 
because  the  action  of  the  orphans  court  could  not  be  questioned 
in  that  collateral  way.     Dean's  Case,  201 

2.  The  penalty  of  a  guardian's  bond  was  $2,700.     After  judgment 

against  him  and  his  sureties  thereon,  and  a  reference  to  have 
the  damages  assessed,  the  guardian's  expense  of  maintaining  the 
wards  was  not  allowed.  The  application  was  by  one  of  the  sure- 
ties. It  does  not  appear  that  tlie  guardian,  who  was  the  father 
of  the  wards,  was  not  able  to  support  them,  and  it  does  appear 
that  he  received  and  had  the  benefit  of  their  wages  meanwhile, 
and  that  he  never  made  any  charge  against  them  for  support. 
The  damages,  however,  cannot  exceed  the  penalty  of  the  bond. 
Wilson's  Case,  205 

3.  A  guardian  who  had  taken  his  ward  to  live  with  him  before  the 

guardianship,  agreed  with  her  father,  when  he  took  her,  that  he 
would  support  her  at  his  own  cost  and  as  his  own  child.  The 
ward  appears  to  have  rendered  whatever  service  she  could  in 
the  family,  and  the  guardian  did  not  charge  her  for  board  in  his 
books  or  in  his  first  account. — Held,  that  he  could  not  be  allowed 
for  her  board,  washing  &c.     Snover  v.  Prall,  207 
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4.  A  guardian  has  no  power  to  bind  either  the  person  or  the  estate 

of  his  ward  by  contract.     Reading  v.  Wihon,  446 

5.  A  guardian  may  be  authorized,  by  a  court  of  competent  jurisdic- 

tion, to  make  a  contract  for  his  ward,  but,  in  sucii  case,  he  does 
not  exercise  a  power  belonging  to  his  office,  but  an  extraordi- 
nary power  granted  to  him  for  a  special  purpose.     Id.,  446 

6.  Tlie  annual  accounts  of  a  guardian  which  have  been  audited  and 

ordered  to  be  recorded,  are  to  be  taken,  on  his  final  accounting, 
as  prima  facie  correct,  as  well  in  respect  to  his  disbursements  as 
his  receipts.  Actual  notice  on  citation  to  the  ward  is  not  neces- 
sary before  filing  such  annual  accounts.  The  surrogate's  fees  for 
auditing  and  stating  them  may  be  allowed.    Davi^  v.  Combs,  478 

H. 

Husband  and  "Wife. 

Where  a  marriage  settlement  authorizes  and  empowers  the  trustee  to 
sell  and  invest  and  re-invest  the  trust  property  at  the  direction  of 
the  wife,  and  to  pay  over  the  income  to  her,  with  a  provision 
that  if  she  survives  her  husband  the  trustee  is  to  reconvey  the 
property  to  her,  and  it  contains  no  revocation  clause,  she  cannot, 
during  her  husband's  lifetime,  require  of  the  trustee  the  payment 
of  the  proceeds  of  the  sale  of  the  trust  property,  Buchanan  v. 
Patersan,  70 

See  Conflict  of  Laws,  4,  5 ;  Divorce  •  Evidence.  5. 

I. 
Infants. 

1.  A  suitor  who  seeks  relief  against  an  infant  defendant,  must  prove 

his  whole  case.  An  infant  is  incapable  of  making  a  binding 
admission.     Shultz  v.  Sanders,  154 

2.  An  infant  may  make  a  valid  contract  for  necessaries,  but  he  is  only 

invested  with  such  capacity  when  in  a  state  of  need.  Heading  y. 
Wilson,  446 

See  Guardian  and  Ward  ;  Judicial  Sales,  5. 

Injunctions. 

1.  The  complainant  claims  the  franklinite  ore  in  certain  land  known 
as  the  northerly  half  of  Mine  Hill,  under  deeds  made,  one  in 
1848  and  the  other  about  a  year  afterwards.  The  defendant 
Trotter  also  claims  that  ore  as  lessee  of  a  person  who  claims 
under  a  deed  of  the  same  grantor  made  in  1848.  The  complain- 
ant's deeds  do  not  include  the  land  in  question  in  the  descrip- 
tion, though  it  says  it  was  intended  that  the  description  should 
embrace  those  premises,  and  the  bill  is  filed  for  rectification  of 
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the  description  so  as  to  include  the  premises  in  dispute.  The 
complainant,  and  those  under  whom  it  claims,  had  possession  of 
the  land  from  1848  up  to  September,  1882,  when  Trotter  took 
possession  and  fenced  it  out.  In  1881  he  recovered  damages 
against  the  complainant's  grantor  in  a  federal  court,  in  trespass, 
for  taking  franklinite  from  the  property,  and  shortly  afterward 
the  complainant's  grantor  filed  a  bill  in  a  federal  court  for  recti- 
fication of  the  description,  and  applied  for  an  injunction  to 
restrain  Trotter  from  mining  the  franklinite,  which  was  denied. 
On  motion  for  injunction  in  this  suit  to  restrain  Trotter  from 
mining — Held,  that  an  injunction  should  be  allowed  to  preserve 
the  property  in  question  pendente  lite.  Also,  that  the  complain- 
ant was  not  disentitled  to  relief  by  laches  in  applying  for  the 
reformation  of  the  description,  notwithstanding  the  error  was 
known  as  early  as  1853,  since  its  right  was  not  questioned  until 
Trotter  obtained  his  lease,  which  was  in  1879.  New  Jersey  Zinc 
and  Iron  Co.  v.  Trotter,  3 

2.  Complainants  and  their  father  have  had  possession  of  certain  unen- 
closed wood  and  timber-land  ever  since  1820.  Defendants  (who 
are  pecuniarily  irresponsible),  under  an  adverse  claim  of  title,  are 
selling  yoS  of  the  premises  the  wood  and  timber,  which  con- 
stitute their  chief  value. — Held,  that  complainants  are  entitled 
to  an  injunction  restraining  the  removal  of  the  wood  and  timber, 
but  not  an  injunction  to  prevent  defendants  trying  an  ejectment 
for  the  premises,  begun  after  this  suit  had  been  brought,  this 
suit  not  being  brought  under  the  act  to  quiet  title.  Piper  v. 
Piper,  81 

S.  Mandatory  injunctions  are  rarely  granted  before  final  hearing,  and 
are,  as  a  general  rule,  strictly  confined  to  cases  where  the  remedy 
at  law  is  plainly  inadequate.     Lord  v.  Carbon  Iron  Co.,  452 

See  Appeal,  2 ;  Corporations,  1 ;  Costs,  2 ;  Dedication  ;  Ease- 
ments, 2 ;  Mines,  2 ;  Mortgages,  6. 

Insurance. 

The  by-laws  of  an  unincorporated  mutual  insurance  association  pro- 
vided that  in  case  a  member  had,  for  failure  to  pay  an  assess- 
ment promptly,  been  dropped  from  the  association  by  the  secre- 
tary, the  board  of  directors  should  have  power  to  re-instate  him 
on  his  presenting  to  them  a  reasonable  excuse  for  such  failure 
and  paying  the  sum  in  arrear.  A  member  being  delinquent 
appeared  before  them  and  offered  a  suflacient  reason  for  his  delin- 
quency, and  the  board  refused  to  re-instate  him,  because  they 
alleged  that  his  health  was  then  precarious.  He  died  very  soon 
afterwards. — Held,  that  this  court  might,  after  his  death,  examine 
into  and  determine  the  adequacy  of  the  reason  so  offered,  and,  in 
a  proper  case,  compel  the  association  to  pay  the  amount  of  in- 
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surance  to  which  such  delinquent's  widow  was  entitled.  Van 
Houten  v.  Fine,  72 

Interest. 

See  Devise,  6,  15 ;  Tender. 

Issue  at  La'W. 

It  is  not  error  for  the  chancellor  to  refuse  a  devisee  an  issue  at  law  to 
try  the  validity  of  a  testamentary  instrument,  if  the  application 
is  not  made  before  final  hearing.      Wilkinson  v.  Trustees,  514 

J. 
Judgments. 

1.  When  a  judgment  once  paid,  but  not  satisfied  of  record,  is  assigned 

by  the  judgment  creditor,  the  assignee  takes  it  subject  to  all  de- 
fences and  equities  which  the  judgment  debtor  had  against  the 
assignor.     Traphagen  v.  Lyons,  613 

2.  ir  the  judgment  is  purchased  and  the  assignment  taken  at  the  re- 

quest of  the  judgment  debtor,  and  on  his  representation  that  it 
is  a  valid  and  subsisting  judgment,  and  this  revives  tlie  judg- 
ment, such  revival  will  be  eflectuai  upon  tlie  judgment  debtor, 
but  will  have  no  eflbct  as  against  encumbrancers  whose  liens  have 
intervened  between  the  judgment  and  its  assignment.     Id.,  613 

3.  Although  the  assignee  is  a  purchaser  for  value,  in  good  faith  and 

without  notice,  such  encumbrancers  are  entitled  to  equitable  re- 
lief against  the  judgment  which,  as  to  them,  has  been  paid  and 
satisfied.  In  such  a  case,  the  doctrine  protecting  bona  fide  puF- 
chasers  without  notice  has  no  application.    Id.,  613 

See  Attorneys  ;  Judicial  Sales,  1,  2,  3 ;  Mortgages,  4,  6. 

Judicial  Sales. 

1.  A  piircliaser  at  a  judicial  sale  runs  no  risk  in  respect  to  the  cor- 

rectness of  the  legal  principles  on  which  the  judgment  under 
which  he  pui'chases  is  founded.    Shuliz  v.  Sanders,  154 

2.  A  reversal  of  the  judgmeiU  under  which  a  sale  has  been  made  sub- 

sequent to  the  passage  of  title,  will  not  nullify  or  disturb  tlie 
purchaser's  title.     Id.,  154 

S.  A  purchaser  at  a  judicial  sale  cannot  be  heard,  on  an  application 
to  be  discharged  from  his  contract,  to  impeach  the  decree  under 
which  he  purchased.     Id.,  154 

4.  In  this  case  a  second  mortgagee  foreclosed  without  making  a  prior 

mortgagee  a  party.  The  value  of  the  equity  of  redemption  was 
merely  nominal ;  Walker  bid  for  it  $1,150,  signed  the  conditions 
and  paid  the  deposit-money.  He  did  not  know  of  the  prior 
mortgage  which  was  recorded.  The  complainant  asks  that  the 
sale  shall  be  enforced. — Held,  that,  though  the  purchaser  was 
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negligent,  and  though  there  was  no  fraud  or  misrepresentation, 
on  the  ground  of  the  gross  inadequacy  of  the  value  of  the  estate 
compared  with  the  bid,  this  court  ought  not  to  interfere.  Twining 
V.  Neil,  ■  470 

6.  Under  the  "  Act  to  authorize  the  sale  of  lands  limited  over  to  in- 
fants, or  in  contingency,  where  such  sale  would  be  beneficial " 
{Rev.  p.  1,052),  the  court  has  power,  in  a  proper  case,  to  direct  a 
sale  of  the  vested  estates  of  persons  legally  competent,  against 
their  will.  Qucere,  whether  the  court  has  the  power  to  order 
sale  of  estates  which  were  so  vested  before  the  statute  was 
passed.     Apgar  v.  Apgar,  549 

6.  In  the  present  case,  it  clearly  appearing  that  a  sale  would  be  in- 
jurious to  the  interests  of  the  tenant  in  possession,  and  it  not 
being  evident  that  it  would  promote  the  interests  of  the  remain- 
dermen, the  court  refused  to  order  a  sale.    Id,,  549 

Jurisdiction. 

1.  The  petitioners  claimed  to  have  supplied  the  former  receiver  of 

an  insolvent  railroad,  appointed  by  this  court,  with  large  quanti- 
ties of  materials  for  the  use  of  the  railroad.  They  applied  for 
an  order  directing  the  present  receiver  of  the  railroad  to  pay  for 
those  materials,  and  also  for  an  order  giving  them  leave  to  sue 
him  at  law  for  the  damages  which  they  allege  they  have  sus- 
tained at  his  hands  by  reason  of  his  non-fulfillment  of  his  prede- 
cessor's contracts  with  the  petitioners  for  other  materials,  simi- 
larly supplied. — Held  (1),  that  this  court,  before  granting  the 
petition,  would,  by  a  preliminary  examination  of  the  transaction, 
determine  whether  the  matter  cannot  be  disposed  of  here ;  (2) 
that  the  present  receiver  is  not,  as  such,  liable  to  be  sued  at  law 
on  the  contracts  of  his  predecessor ;  and  (3)  whether  the  railroad 
property  is  bound  by  the  contracts  of  the  former  receiver,  is  a 
question  of  which  this  court  has  exclusive  jurisdiction.  Lehigh 
Coal  Co.  v.  Central  Railroad  Co.  of  N.  J.,  175 

2.  After  a  surrogate's  jurisdiction  over  the  probate  of  a  will  has  been 

taken  away  by  the  filing  of  a  caveat  thereto,  and  the  orphans 
court  has  made  an  order  fixing  a  time  for  hearing  upon  the 
caveat,  the  surrogate's  jurisdiction  is  not  restored  merely  by  the 
withdrawing  of  the  caveat.    Slocum  v.  Grandin,  486 

8.  A  caveat  against  admitting  a  will  to  probate  was  filed  January 
25th.  On  the  30th,  the  orphans  court  made  an  order  fixing  the 
15th  of  February  then  next,  for  the  hearing  upon  the  caveat.  On 
the  2d  of  February,  the  caveator,  by  an  endorsement  on  the 
caveat,  withdrew  it,  and  requested  that  the  will  be  admitted  to 
probate,  and  the  surrogate  thereupon,  on  the  same  day,  without 
any  order  of  the  orphans  court,  admitted  the  will  to  probate. — 
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Held,  that  the  surrogate  had  no  jurisdiction  to  admit  the  will  to 
probate.     Id.,  485 

4.  After  the  residuary  legatee  of  an  estate  had  cited  the  executor  to 
file  an  account,  which  was  done,  and  had  excepted  thereto  and 
also  to  the  executor's  amended  accounts,  he  presented  a  petition 
to  the  orphans  court  alleging  that  the  executor  had  cooverted  all 
the  available  assets  of  the  estate  to  his  own  use ;  that  he  was  a 
non-resident  and  insolvent,  and  asked  that  he  might  be  removed. 
On  the  hearing  of  this  petition,  the  court  ordered  the  executor 
to  file  another  account  showing  the  securities  in  which  he  had 
invested  the  estate,  and  that  he  should  also  give  additional  bonds 
in  $6,000,  and  that  the  further  hearing  of  the  matter  be  post- 
poned to  a  designated  day.  He  gave  the  bonds  so  required,  and 
on  the  designated  day,  after  evidence  and  hearing,  was  removed 
from  office. — Held,  tliat  the  order  requiring  him  to  give  the  addi- 
tional security,  and  his  compliance  therewith,  did  not  oust  the 
court  of  its  jurisdiction  to  remove  him.     Shrevev.  Wampole,  490 

6.  When  there  is  a  testamentary  charge  upon  land  by  a  codicil,  the 
devisee  of  such  land  under  the  will,  may  dispute  the  validity  of 
the  codicil,  after  probate,  in  a  collateral  suit.  Wilkinson  v.  2V««- 
tees,  514 

6.  Primarily,  the  courts  of  a  foreign  country  in  which  personal  prop- 

erty of  a  testator  may  be  found,  have  jurisdiction  only  to  grant 
letters  of  probate,  and  of  actions  for  the  recovery  of  the  property 
ancillary  to  its  administration  in  the  courts  of  the  testator's 
domicile,  and  cannot  entertain  an  administration  suit  founded 
on  questions  relating  to  the  construction  of  the  will  or  the  admin- 
istration of  the  estate  ;  but  the  parties  who  might  insist  upon  the 
jurisdiction  of  the  courts  of  the  domicile  over  the  subject  may, 
by  their  conduct,  give  the  foreign  court  jurisdiction  to  construe 
the  will,  and  even  to  make  administration  upon  property  of  the  ' 
testator.    Pratt  v.  Douglas,  516 

7.  A  bill  filed  by  an  executor  of  a  testator  whose  domicile  was  in 

another  state,  against  the  administrator  of  a  co-executor  for  an 
account  of  the  latter's  administration  of  the  testator's  estate — 
letters  of  administration  on  the  estate  of  the  deceased  executor 
having  been  taken  out  in  this  state — will  give  the  court  of  chan- 
cery jurisdiction  to  become  a  court  for  the  construction  of  the  will, 
and  to  take  an  account  of  the  whole  estate  of  the  testator  which 
came  to  the  possession  of  the  deceased  executor,  both  in  respect 
to  the  latter's  rights  therein  and  his  disbursements  connected 
therewith,  although  a  considerable  part  of  the  testator's  property 
was  located  in  the  place  of  the  testator's  domicile.     Id.,  516 

8.  The  court,  in  exercising  jurisdiction  in  such  a  case,  will  be  gov- 

erned by  the  law  of  the  testator's  domicile  so  far  as  concerns  the 
testator's  personal  estate  and  the  proceeds  of  his  lauds  situated 
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there,  sold  and  converted  into  money  by  the  deceased  executor ; 
but  the  rights  of  the  parties  in  the  testator's  lands  situated  in 
this  state  will  be  decided  by  the  law  of  this  state.     Id.,  516 

See  Associations  ;  Conflict  of  Laws,  1 ;  Cobporations,  5 ;  Ex- 
ecutors, 1 ;  Insurance. 

L. 

Lien. 

See  Corporations,  2,  6;  Evidence,  3;  Judgments,  2;  Mort- 
gages, 1,  3. 

Light  and  Air. 
See  Easements,  2. 

Limitation  of  Actions. 

iS"  e  Corporations,  4  ;  Pleading,  6. 

M. 

Maxims. 

J>ies  Dommicus  non  est  juridicus,  422 

Sic  utere  tuo  ut  alienum  non  Icedas,  458 

Mines. 

1.  For  damages  resulting  from  natural  causes,  or  from  lawful  acts, 

done  in  a  proper  manner,  the  law  gives  no  redress,  but  when  one 
of  two  adjoining  mine-owners  conducts  water  into  his  neighbor's 
mine,  which  would  not  otherwise  go  there,  or  causes  water  to  go 
there  at  different  times,  and  in  larger  quantities,  than  it  would 
naturally  go  there,  he  is  answerable  for  the  damages.  Lord  v. 
Carbon  Iron  Co.,  452 

2.  Equity  will  restrain  one  of  two  adjacent  mine-owners  from  remov- 

ing the  supports  which  prevent  the  surface  of  his  mine  from 
caving  in,  when  it  appears  that  such  removal  will  result  in  the 
destruction  of  his  neighbor's  mine.     Id.,  452 

See  Easements,  4 ;  Injunctions,  1. 

Mortgages. 

1.  A  purchase-money  mortgage  may  be  made  a  second  lien   by  an 

agreement,  made  after  the  sale,  between  the  vendor  and  another 
mortgagee  of  the  premises,  where  the  agreemept  has  been  con- 
summated by  recording  the  other  mortgage  before  the  vendor's, 
and  by  the  vendor's  knowingly  acquiescing  therein  for  several 
years.     Mutual  Loan,  Savings  and  Building  Assn.  v.  Elwell,  18 

2.  Certain  chattels  were  sold  by  the  complainant  to  the  defendant  for 

$900,  for  which  nine  notes  of  $100  each  were  given,  three  of 
which  have  been  paid.     Certain  other  chattels,  in  which  com- 
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plainant  had  no  interest,  were  sold  by  one  Mrs.  Ellis  to  defend- 
ant for  $900,  for  which  $500  in  cash  were  paid  and  two  notes  for 
1150  each  and  one  for  |100  given,  all  of  which  have  been  paid. 
To  secure  all  of  these  notes  ($1,300),  defendant  gave  to  com- 
plainant a  mortgage  on  lands. — Held,  that,  as  against  complain- 
ant, it  is  no  defence  to  the  foreclosure  of  the  mortgage  for  the 
amount  due  on  the  six  unpaid  notes,  that  tlie  title  to  part  of  the 
chattels  sold  by  Mrs.  Ellis  has  failed ;  held,  further,  that  a  non- 
resident, in  whose  hands  the  bill  alleges  the  mortgage  casually 
came,  and  who  retains  it  unjustly  and  fraudulently,  must  be  made 
a  party.     Chamberlain  v.  Hoffman,  40 

3.  A  municipal  charter,  passed  in  1871,  provided  that  assessments  for 

improvements  should  be  a  lien  on  the  premises,  notwithstanding 
any  alienation  or  encumbrance  thereof.  A  supplement,  in  1873, 
provided  that  former  assessments  might  be  adjusted  and  con- 
firmed, and  should  then  be  new  assessments  and  a  lien,  and  col- 
lected as  provided  in  the  original  charter.  A  mortgage  on  lands 
in  the  city  was  given  in  1873,  after  an  assessment  had  been  laid  ; 
this  assessment  was,  after  the  mortgage  was  given,  adjusted  and 
confirmed,  the  confirmation  taking  place  in  1874. — Held,  that 
the  lien  of  the  assessment  was,  under  the  charter,  paramount  to 
that  of  the  mortgage.     Hand  v.  Startup,  1 15 

4.  A  judgment  creditor  of  a  mortgagor  of  chattels  may  redeem  the 

mortgage,  which  is  a  lien  prior  to  the  execution  issued  on  his 
judgment  and  levied  on  the  chattels,  and  may  enjoin  the  mort- 
gagee from  selling  the  chattels  under  tlje  mortgage,  on  tendering 
the  principal  and  interest  due  on  the  mortgage,  and  such  reason- 
able, lawful  expenses  as  have  been  incurred  in  and  about  the 
sale,  if  known.  Tint  where  the  principal  and  interest  alone  were 
tendered,  and  the  mortgagee  declined  either  to  accept  or  refuse 
the  tender  because  of  his  apprehension  as  to  its  effect  on  a  pend- 
ing suit  brought  against  him  by  the  judgment  creditor  to  set  aside 
the  mortgage  for  alleged  fraud,  and  also  because  he  was  unwill- 
ing to  accept  the  tender  without  the  advice  of  his  counsel — Held, 
that  the  tender  was  sufficient,  and  that  a  motion  to  dissolve  the 
injunction  should  be  denied.     Lambert  v.  Miller,  117 

5.  The  defendants  condemned  for  their  railroad  a  part  of  certain 

lands  covered  by  a  mortgage,  without  making  the  mortgagee  a 
party.  Afterwards  the  mortgagee  foreclosed,  without  making 
the  defendants  a  party,  and  bought  the  premises  at  a  price  which 
left  a  large  balance  due.  The  mortgagee  then  brought  suit  to 
compel  the  defendants  to  redeem. — Held,  that  the  defendants  can- 
not redeem  by  paying  such  a  proportion  of  the  mortgage  debt 
as  will  be  equal  to  the  relative  value  which  its  condemned  land 
bears  to  tlie  whole  tract.  Mutual  Life  Ins.  Go.  v.  Boston  and 
Amboy  Railroad  Co.,  132 
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tj.  Where  a  mortgagee  of  lands  recovered  a  judgment  on  his  bond, 
sold  the  mortgaged  premises  under  execution,  and  purchased 
them  himself,  the  mortgagor  is  not,  ipso  facto,  entitled  to  an  in- 
junction to  restrain  him  from  selling  other  lands  of  the  mort- 
gagor under  his  judgment,  on  the  ground  that  the  purchase  of 
the  equity  of  redemption  extinguished  the  mortgage  debt,  but 
the  mortgagor  may  enjoin  such  other  sales  until  it  shall  have 
been  determined,  in  this  court,  whetlier  the  mortgagee  ought  to 
be  permitted  to  raise  any  more  money,  by  execution,  on  account 
of  the  debt,  and  if  so,  how  much.     Lydecker  v.  Bogert,  136 

7.  A  bill  to  redeem  certain  lands  from  a  mortgage  thereon  stated 

that  defendant  entered  as  mortgagee  in  1878,  and  had  continued 
in  possession  of  the  premises  as  mortgagee  ever  since.  The  de- 
fendant answered  that  she  did  not  enter  merely  as  mortgagee, 
but  under  a  sheriff's  deed  given  to  her  after  an  execution  sale 
on  a  judgment  obtained  by  her  against  the  complainant  for  a 
debt  other  than  the  mortgage  debt. — Held,  that  the  case  made  by 
the  bill  failed  because  it  appeared  that  the  defendant  held  under 
a  sheriff's  deed  (as  to  which  the  bill  was  silent),  and  that,  if  that 
was  a  valid  conveyance,  complainant  had  no  right  to  redeem. 
Freiknecht  v.  Meyer,  315 

8.  A  purchase-money  mortgage  on  a  tract  of  several  acres  of  land 

contained  a  provision  that  if  the  purchaser  should,  at  any  time 
before  the  mortgage  fell  due,  sell  any  portion  of  the  premises, 
the  holder  of  the  mortgage  should  release  from  the  lien  of  the 
mortgage  a  proportionate  part  thereof  on  receiving  an  equivalent 
proportion  of  the  amount  then  due ;  and,  further,  that  if  any 
portion  of  said  premises  should  be  sold  during  that  time,  the 
mortgage  should  be  apportioned  according  to  the  number  of 
acres  sold.  The  purchaser  sold  all  the  premises  to  one  buyer, 
Wiswall,  who  subsequently  sold  two  lots  of  one  and  a  half  acres 
each  to  two  different  persons,  and  the  mortgage  was  released  as 
to  those  tracts  on  their  each  paying  $1,413. — Held,  that  the  ap- 
portionment clause  was  personal  to  the  first  purchaser  (the  mort- 
gagor) only,  and  that  Wiswall's  grantees  of  the  unreleased  part 
were  not  entitled  to  the  benefit  thereof  on  the  foreclosure  of  the 
mortgage.     Squier  v.  Shepard,  331 

9.  A  mortgage  of  a  stock  of  merchandise  which  contains  an  authority 

to  the  mortgagor,  authorizing  him  to  sell  in  the  usual  course  of 
his  business,  is  not,  per  se,  fraudulent.     Lister  v.  SimpsoH,  438 

10.  The  question  whether  such  a  mortgage  is  fraudulent  or  not  is  a 
question  of  fact,  to  be  determined  by  proof  in  the  same  manner 

as  other  questions  of  fact  are  determined.    Id,,  438 

See  Appeal,  2 ;  Fixtures  ;  Municipal  Cobpokations,  1 ;  Plead- 
ing, 2  ;  Subrogation  ;  Tender. 
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Municipal  Corporations. 

1.  A  bill  to  foreclose  a  mortgage  on  land  stated  that  the  city  in  which 

the  land  was,  claimed  a  lien  upon  the  premises,  or  some  part 
thereof,  for  municipal  taxes  laid  after  the  giving  of  the  mortgage, 
and  the  bill  denied  that  the  lien  was  prior  to  that  of  the  mort- 
gage, but  did  not  draw  into  question  the  fact  that  the  taxes  were 
assessed. — Seld,  that  the  city  need  not  prove  the  assessment. 
Held,  ako,  that  the  fact  that  other  land  than  that  covered  by  the 
mortgage  was  included  in  the  assessment  did  not  invalidate  it, 
because,  under  the  statute,  the  taxes  may  be  apportioned,  and 
this  court  may  apportion  them.     Pennington  v.  Mendes,  336 

2.  An  assessment  of  taxes  under  the  charter  of  Paterson  is  not  invali- 

dated by  an  error  in  the  name  of  the  owner  of  the  land  assessed. 
Id.,       '  336 

See  .Devise,  19 ;  Mortgages,  3 ;  Pleading,  3 ;  Statutes  op  New 
Jersey  (Pubuo). 

N. 

Name. 

A  court  of  equity  will  protect  a  person  in  the  use  of  a  name  in  his 
business,  which  he  has  appropriated  and  so  used  as  to  render  it 
valuable  to  him.     Wilcoxen  v.  McOray,  466 

See  Appeal,  4 ;  Devise,  6 ;  Municipal  Cokpobations,  2. 

Negligence. 

See  Pleading,  7. 

Negotiable  Instruments. 

Where  a  negotiable  instrument,  void  between  the  original  parties, 
reaches  the  hands  of  a  bona  fide  holder  for  value,  before  maturity, 
all  that  such  holder  can  recover  on  it  is  what  he,  or  some  prior 
holder,  through  whom  he  derives  his  title,  paid  for  it,  with  inter- 
est.   De  Kay  v.  Hackensack  Water  Co.,  168 

See  EXECITTOES,  1. 

Non-residents. 

See  Conflict  of  Laws,  1 ;  Contempt,  2 ;  Mortgages,  2. 

Notice. 

Where  the  same  person  is  an  officer  of  two  corporations,  and  he 
transfers  securities  issued  by  one  to  the  other,  with  knowledge 
that  the  securities  are  subject  to  an  infirmity  which  renders  them 
invalid  in  any  hands  but  those  of  a  bona  fide  holder  for  value,  his 
knowledge  is  not  the  knowledge  of  the  transferee.  De  Kay  v. 
Hackensack  Water  Co.,  168 

See  Executors,  3 ;  Guabdlam,  6 ;  Practice,  1. 

ITviisanoe. 

See  Pleading,  3. 


688  INDEX.  [38  Eq. 

P. 
Parties. 

1.  Where  partition  is  prayed  by  trustees  holding  title,  it  is  not  neces- 

sary to  make  the  cestuis  que  trust  parties.     Smith  v.  Oaines,  65 

2.  The  bill  also  seeks  relief  against  a  construction  company,  to  which, 

complainant  alleges,  certain  shares  of  stock  and  certain  bonds  of 
the  original  company  were  fraudulently  transferred  by  the  direct- 
ors of  the  original  company,  and  asks  that  the  stock  and  bonds 
be  surrendered. — Held,  that  the  directors  of  the  construction  com- 
pany were  proper  parties,  with  a  view  to  a  discovery.  Terhune 
V.  Midland  R.  E.,  423 

See  Estoppel  ;  Fkatjdttlent  Conveyances,  4 ;  Mortgages,  2,  5 ; 
Plbading,  6. 

Partition. 

Partition  of  lands  may  be  made  between  remaindermen,  subject  to  the 

life-estate.    Smith  v.  Oaines,  65 

See  Pabties,  1. 

Partnership. 

1.  A  testator  (P.  B.),  by  his  will,  authorized   and   empowered   his 

executors  to  continue  his  interest  in  the  firms  of  "  P.  Ballantine 
&  Sons "  and  "  Ballantine  &  Company,"  and  to  form  said  firms 
into  a  joint  stock  company,  or  companies ;  to  receive  and  hold 
stock  in  the  same,  in  the  place  and  stead  of  his  interest  or  inter- 
ests therein,  for  the  benefit  of  his  estate  &c.  On  bill  filed  for  con- 
struction of  the  will — Held,  tiiat  the  executors  were  authorized 
to  continue  in  the  business  of  the  firms  all  the  property  of  the 
testator  embarked  therein  at  the  time  of  his  decease,  including 
read,  estate  owned  by  him  individually  and  as  a  partner,  and  that 
held  in  trust  by  him  for  the  firm.     Ballantine  v.  Frelinghmjsen,       ^li^Q 

2.  That  the  executors  have  power  to  act  in  forming  a  corjtoration. 

and  to  convey  thereto  the  testator's  interest  in  the  firms,  which 
includes  the  above-named  real  estate ;  and  to  receive  stock  in 
proportion  to  his  interest.     Id.,  -!)6 

3.  That  in  making  such   conveyance  and  appraisement,  lands  and 

buildings  owned  by  him  individually,  but  used  by  the  firms  in 
conducting  their  business  so  that  they  cannot  be  separated,  for 
which  rent  was  allowed,  shall  be  valued  at  their  fair  present 
value,  not  as  partnership,  but  individual  property.     Id.,  ''3 

4.  That  lands  owned  by  him  which  have  been  built  upon  and  appro- 

priated by  the  firms  so  that  they  cannot  be  separated  in  use  from 
buildings  on  the  lands  of  the  firms,  will  be  likewise  valued  as 
his,  as  of  the  time  of  appropriation.     Id.,  266 

5.  That  lands  conveyed  to  the  testator,  paid  for  out  of  partnership 


11  Stew.]  INDEX  689 


Partnership — Continued. 

funds  and  bought  for  the  purpose  of  being  used  in  the  partner- 
ship business,  in  equity  are  lield  in  trust,  and  form  part  of  the 
joint  estate  of  the  partnership.     Id.,  266 

See  Pleading,  5 ;  Specific  Perfobmance,  1. 

Payment. 

iSlee  Debtor  and  Creditor  ;  Surety,  1,  2. 

Pleading. 

1.  If  a  bill  for  an  account  filed  by  an  administrator  against  the  sur- 

viving partner  of  his  intestate  anticipates  the  defence  of  an 
account  stated  and  charges  fraud  therein,  the  defendant,  if  he 
sets  up  an  account  stated,  must  also  traverse  the  alleged  fraud. 
Sarrison  v.  Farrington,  1 

2.  On  a  suit  for  deficiency,  after  the  foreclosure  of  a  mortgage,  against 

a  vendee  of  the  premises,  whose  assumption  of  the  payment  of 
the  mortgage  appears  in  his  deed,  the  defence  that  be  never 
assumed  its  payment  and  that  the  assumption  was  inserted  in 
his  deed  by  mistake,  ought  to  be  set  up  by  cross-bill,  and  if 
set  up  by  answer,  the  burden  of  proof  still  remains  on  him. 
Mandolph  v.  Wilson,  28 

3.  A  bill  was  filed  to  prevent  tlie  continuance  of  an  alleged  nuisance 

by  a  railroad  company,  which  consists  in  drilling  cars  and  allow- 
ing cars  loaded  with  cattle  to  stand  for  an  unreasonable  time  on 
defendant's  tracks,  in  a  public  street  whereon  complainant's 
dwelling  is  located.  The  defendant's  answer  denies  the  commis- 
sion of  the  nuisance,  and  sets  out  defendant's  rights  and  privi- 
leges in  occupying  the  street. — Held,  thai  that  statement  of  righte 
and  privileges  would  not  be  struck  out  as  immaterial,  but  that 
an  averment  in  the  answer  that  complainant's  house  was  built 
after  defendant's  tracks  had  been  laid  in  that  street,  was  objec- 
tionable and  would  be  struck  out.  Angel  v.  Pennsylvania  R.  R. 
Co.,  o8 

4.  A  bill  by  a  surety  against  three  of  his  four  co-sureties  on  an  official 

bond,  for  contribution,  alleged  that  a  judgment  at  law  had  been 
recovered  against  all  of  the  sureties  for  a  breach  of  the  condition 
of  the  bond ;  that  complainant  had,  after  execution  and  levy  on 
his  property,  paid  the  amount  due  thereon,  and  had  taken  an 
assignment  of  the  judgment ;  that  the  principal  has  fled  the 
state,  and,  as  complainant  is  informed  and  believes,  is  not  pos- 
sessed of  any  property  here ;  tliat  one  of  the  sureties  is  dead  and 
has  left  no  property ;  that  complainant  has  applied  to  the  three 
surviving  co-sureties,  Frick,  Rehmer  and  Eooney,  to  pay  him 
their  equitable  share  of  the  judgment,  which  they  have  refused  : 
that  Frick  has  property,  but  not  enough  to  pay  complainant's 
equitable  claim  against  him  ;  that  Eehmer  and  Rooney  have 
44 
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conveyed  away  their  property  fraudulently  in  order  to  deprive 
complainant  of  his  equitable  right  of  contribution.  Rehmer  and 
Rooney  have  answered,  and  on  demurrer  by  Frick — Held,  (1) 
That  the  allegations  as  to  the  principal's  insolvency,  and  as  to 
the  complainant  never  having  been  re-imbursed  by  his  co-sure- 
ties, are  sufficient ;  and  (2)  that  Frick  cannot  set  up  that  the  bill 
is  multifarious  as  to  Rehmer  and  Rooney's  fraudulent  convey- 
ances and  the  discovery  asked  of  them,  because  he  is  not  re- 
quired to  answer  those  allegations.     Bermes  v.  Frick,  88 

5.  A  bill  alleged  that  the  complainant's  intestate  and  the  defendant 

had  been  partners  in  business  up  to  the  time  of  the  intestate's 
death ;  that  the  complainant  was  entirely  ignorant  of  the  affairs 
of  the  firm,  and  repeatedly  applied  to  the  defendant  for  a  state- 
ment and  account  thereof,  and  that  defendant  finally  rendered 
him  a  statement  showing  that  there  was  a  large  balance  due  the 
intestate  from  the  firm ;  that  the  defendant  had,  in  that  state- 
ment, fraudulently  charged  the  intestate  with  the  amount  of  a 
note  which  the  defendant  ought  to  have  compelled  the  maker  to 
pay,  and  that  by  the  defendant's  subsequent  false  and  fraudulent 
representations  the  complainant  had  been  induced  to  accept  a 
smaller  sum  than  appeared  by  the  statement  to  be  due  to  the  in- 
testate. The  defendant  filed  a  plea  of  an  account  stated  between 
himself  and  complainant,  and  negatived,  by  separate  denials, 
supplemented  by  a  general  one,  the  charges  of  fraud  in  the  bill, 
and  also  filed  an  answer  to  the  same  effect.  On  the  hearing  on 
the  plea  in  bar — Held, 

(1)  That  the  verification  of  the  plea  that  it  is  not  interposed 
for  delay,  but  in  good  faith,  conforming  to  the  statute,  is  sufficient, 
although  the  defendant  does  not  make  oath  that  the  matter  is 
true. 

(2)  That  as  the  main  object  of  the  suit  is  an  account,  a  state- 
ment in  the  plea  that  it  is  to  the  "  whole  of  said  bill  or  to  so 
much  and  such  part  of  it  as  prays  an  accounting,"  is  sufficient. 

(3)  That  an  answer  is  necessary  to  support  the  plea  where,  as 
here,  the  bill  anticipates  the  plea  of  an  account  stated  and  alleges 
facts  to  avoid  it,  and  the  answer,  as  well  as  the  plea,  must  deny 
those  allegations  of  the  bill. 

(4)  That  it  is  no  ground  of  objection  to  llie  plea  for  multi- 
fariousness that  its  denial  of  the  facts  stated  in  the  bill  in  charg- 
ing fraud  is  detailed  and  particular. 

(5)  That  it  is  a  fatal  objection  to  this  plea  that  it  does  not  state 
explicitly  the  balance  found  to  be  due  on  the  accounting.  Har- 
rison v.  Farrington,  358 

6.  An  allegation  in  a  bill  to  recover  dividends  from  the  stockholders, 

that  there  was  a  deficiency  of  other  assets  besides  the  money 
divided,  to  pay  the  debts,  is  sufficient,  on  demurrer;  and  there 
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is  no  necessity  for  an  averment  tkat  any  ef  the  present  debts 
existed  when  the  dividend  was  declared,  or  that  there  are  not 
enough  assets  now  to  pay  the  debts  which  have  been  proved  (in 
insolvency) ;  nor  can  objection  be  taken  to  the  bill  for  multifari- 
ousness, on  the  ground  that  all  the  stockholders  are  defendants  ; 
nor  can  the  defendants  avail  themselves  of  the  lapse  of  time,  in 
analogy  to  the  bar  of  the  statute  of  limitations,  as  a  defence. 
Williams  v.  Boice,  364 

7.  In  a  suit  in  equity  by  a  stockholder  and  creditor  against  the 
directors  of  a  corporation,  founded  on  alleged  negligence,  the 
bill  will  not  be  demurrable  if  it  sets  out  particular  acts  of  gross 
negligence,  although  the  facts  are  stated  in  a  general  form.  Hair 
sey  v.  Ackennan,  501 

See  CoBPOBATioNS,  4 ;  Costs,  3 ;  Practice,  1. 

Po"wrers. 

1.  A  testator  gave  a   life-estate  in  certain   lands  to  his  wife,  with 

remainder  in  fee  to  his  executors,  with  directions  that  after  her 
death,  they  should  convert  the  property  into  cash  and  divide  the 
proceeds  among  his  children  when  the  youngest  should  have 
attained  twenty-five  years  of  age. — Held,  that  the  executors 
could,  with  the  widow's  consent,  sell  the  lands  in  question  in  her 
lifetime.     Swell  v.  Snell,  119 

2.  Where  property  is  given  to  executors  in  trust,  to  be  equally  divi- 

ded among  testator's  children,  with  a  direction  to  pay  the  sons 
their  shares,  and  to  hold  the  daughters'  shares,  and  pay  them  the 
income  thereof  in  half-yearly  payments  for  life,  the  executors 
have  power  to  sell  the  testator's  lands.     Belcher  v.  Belcher,  126 

3.  A  testatrix  died  possessed  of  a  large  quantity  of  real  and  personal 

property,  which  she  owned  independently  of  what  she  derived 
from  her  father's  estate.  Under  her  father's  will  she  was  entitled 
to  a  portion  of  his  estate  for  her  own  life,  with  a  power  of  dis- 
posing thereof  by  will  among  her  children  and  grandchildren 
or  some  of  them.  By  her  will  she  gave  to  her  daughter  (the 
complainant)  a  life  interest  in  one-fourth  of  the  residue  of  her 
estate. — Held,  that  as  there  is  no  evidence  of  testatrix's  intent  to 
execute  the  power  under  her  father's  will,  and  since  the  provi- 
sions of  her  will  can  be  satisfied  out  of  her  own  property,  there 
can  arise  no  presumption  of  such  intent;  her  will  cannot  there- 
fore be  construed  as  an  execution  of  that  power ;  held,  also,  that 
the  provisions  of  testatrix's  father's  will,  limiting  her  interest  in 
what  might,  under  certain  contingencies,  fall  to  her  from  her 
brothers'  shares,  did  not  include  what  she  inherited  from  her 
brothers  as  heir  or  next  of  kin.     Meeker  v.  Breintnall,  345 
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4.  A  testator  gave  "to  my  beloved  wife  all  my  real  estate  and  all  my 
personal  and  movable  property,  be  the  same  situated,  lying  and 
being  wheresoever  it  may  be  found,  for  her  use  and  benefit  for 
her  lifetime,  and  during  her  remaining  widow,  with  the  privilege 
to  sell  and  dispose  of  the  same  at  her  own  free  will,  but  only 
during  her  said  widowhood,  and  also  in  case  of  necessity  to  bor- 
row money  on  said  property  in  her  name  during  the  said  term  of 
widowhood  &c.,"  with  a  different  provision  for  her  in  case  of  her 
remarriage.  A  subsequent  clause  provided  that  "  in  case  of  her 
death  as  widow,  *  *  *  the  whole  hereditament"  be  equally 
divided  among  testator's  children.  On  a  bill  filed  by  the  widow, 
who  is  unmarried,  and  the  children,  for  the  construction  of  this 
clause — Held,  that  it  conferred  upon  her  a  power  to  sell  and  con- 
vey the  fee  of  the  lands,  provided  the  power  should  be  exercised 
during  her  widowhood.     Hemhauser  v.  Decker,  426 

See  Conflict  of  Laws,  1 ;  Devise,  18 ;  Guardian,  4,  5. 

Practice. 

1.  That  an  answer  is  inconsistent  with  itself  in  some  of  its  statements, 

and  contains  irrelevant  matter,  is  not  sufiicient  ground  to  strike 
it  out  under  the  two  hundred  and  fifteenth  rule.  Under  that 
rule  the  notice  of  a  motion  to  strike  out  an  answer  must  state  the 
grounds  or  reasons  therefor.     Carpenter  v.  Gray,  135 

2.  Under  the  one  hundred  and  forty-seventh  rule,  an  application  for 

the  rehearing  of  a  decree  advised  by  a  vice-chancellor,  should 
ordinarily  be  made  to  the  vice-chancellor  who  advised  the  decree, 
and  if  he  advise  a  rehearing  he  should  rehear  it  himself,  and 
such  applications  should  be  made  to  and  entertained  by  the 
chancellor  only  in  exceptional  cases.     Rusling  v.  Bray^  S98 

3.  A  subpoena  to  answer  a  bill  to  foreclose  a  mortgage  was  inadvert- 

ently made  returnable  on  Sunday.  It  was  duly  served  more 
than  ten  days  before  the  return-day,  and  no  answer  filed  or 
appearance  entered. — Held,  that  the  return-day  could  be  amended 
so  as  to  make  it  returnable  on  the  following  Monday,  and  a 
decree  pro  cmjesso  be  entered  thereon.     McEvoy  v.  Trustees,  420 

Presumptions. 

See  Associations  ;  Conflict  of  Laws,  2  ;  Powers,  3. 

Receivers. 

Where  a  receiver  of  a  partnership,  living  in  this  state,  put  a  claim 
against  the  estate  of  a  decedent  in  Pennsylvania,  in  the  hands  of 
an  attorney  in  that  state  to  collect — Held,  that  his  conduct  appear- 
ing to  have  been  prudent,  and  that  he  had,  by  inquiry  before- 
hand, satisfied  himself  of  the  integrity  of  the  attorney  at  that 
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time,  he  was  not  liable  to  the  estate  for  the  loss  of  the  claim, 
which  was  collected  by  the  attorney,  who  afterwards  absconded 
without  paying  it  over,  and  is  now  insolvent,  although  a  suit  to 
collect  the  claim  was  not  actually  necessary.  Powers  v.  Lough- 
ridge,  396 
See  Appeal,  2 ;  Corporations,  1 ;  Estoppel  ;  Jurisdiction,  1 ; 
Set- Off. 

Heformation  of  Instruraents. 

See  INJ0NCTIONS,  1. 

Rules. 

147 — Rusling  v.  Bray,  398 

IS7,  188,  189— Davis  v.  Combs,  479 

215 — Beading  v.  Wilson,  447 

s. 

Setting  Aside  Sales. 

The  charge  of  complicity  between  the  receiver  and  Corning  to'  deter 
persons  from  bidding  at  the  foreclosure  sale,  furnishes  sufficient 
ground  for  retaining  a  bill  filed  on  behalf  of  the  devisees  of  H. 
to  set  aside  the  sale.  •  Kirkpatrick  v.  Corning,  234 

Set-Off. 

In  a  suit  by  the  receiver  of  an  insolvent  bank  against  a  stockholder 
to  compel  him  to  pay  an  unpaid  subscription  to  the  stock,  the 
defendant  cannot  set  ofi"  a  deposit  due  him  from  the  bank.  Wil- 
liams V.  Traphagen,  "  67 

See  Attorneys. 

Solicitor. 

See  Attorneys. 

Specific  Performance. 

1.  Complainant  and  defendants  were  the  incorporators  of  the  Standard 
Kubber  Co.,  a  company  whose  business  was  to  be  the  manufacture 
of  rubber  goods.  It  was,  according  to  the  certificate  of  incorpora- 
tion, to  begin  business  witli  a  capital  of  $8,400,  divided  into 
eighty-four  shares ;  that  two  of  the  defendants  subscribed  together 
for  twenty-eight  shares,  the  other  defendant  for  twenty-eight 
shares,  and  the  complainant  for  twenty-eight  shares ;  that  it  was 
agreed  between  the  parties  that  the  capital  should  be  $15,000, 
divided  into  shares  (one  hundred  and  fifty)  of  $100  each,  of 
which  two  of  the  defendants  should  take  and  pay  for  forty-two, 
and  the  other  for  the  same  number,  and  that  the  complainant 
should  devote  his  time,  skill  and  attention  to  the  manufacture 
of  the  goods,  and  should  receive  therefor  $20  per  week,  and  also 
the  regular  dividends  upon  the  twenty-eight  shares  of  the  stock 


694  INDEX.  [38  Eq. 


Specific  Performance — Continued. 

subscribed  by  him,  which  dividends  should  be  applied  to  the 
purchase  of  the  stock  until  the  twenty-eight  shares  had  been  is- 
sued to  him  at  par — i.  e.,  fourteen  shares  by  the  two  defendants 
and  fourteen  by  the  third ;  that  complainant  should  have  the 
right  to  vote  on  the  twenty-eight  shares  meanwhile,  and  if  he  . 
failed  to  render  the  stipulated  service,  the  agreement  to  be  void ; 
that  the  agreement  should  continue  for  three  years,  unless  sooner 
determined  by  complainant's  failure  to  render  the  services  re- 
quired, or  by  his  purchasing  the  iwenty-eight  shares  out  and  out, 
or  by  mutual  consent.  Complainant  further  avers  that  he  did 
perform  his  part  until  prevented  by  the  defendants ;  that  there- 
after he  tendered  his  services,  which  they  refused  ;  that  none  of 
the  stock  has  been  issued  to  him,  and  that  he  believes  considerable 
profit  has  been  realized  by  the  company  from  his  services,  and 
that  more  would  have  been  realized  but  for  defendants'  interfer- 
ence. On  demurrer  to  a  bill  for  specific  performance  and  for 
general  relief — Held,  that  the  contract  was  with  the  defendants 
individually,  and  that  the  corporation  was  not  bound';  that  com- 
plainant's remedy  was  at  law,  except  perhaps  as  to  the  issuing 
of  the  stock,  as  to  which  there  is  no  direct  allegation  that  any 
dividends  were  ever  declared  or  even  earned,  nor  that  the  stock 
has  such  a  value  that  damages  at  law  for  the  breach  of  the  cou- 
tract  will  not  fully  compensate  complainant ;  and,  further,  that  a 
decree  of  specific  performance  would  require  defendants  to  restore 
complainant  to  his  former  position  in  the  company's  service,  while 
it  does  not  appear  that  it  is  in  their  power  to  do  so ;  and  that  the 
agreement  was  not  a  contract  of  partnership.  Joslin  v.  Stokes,  31 
2.  An  offer  made  by  one  party  and  accepted  by  the  other,  which  does 
not  embrace  the  whole  subject-matter  in  regard  to  which  they 
intended  to  bargain,  it  being  apparent  that  their  minds  did  not 
come  together,  does  not  constitute  such  a  contract  as  will  be 
enforced  in  equity.    Braeutigam  v.  Edwards,  542 

Sunday. 

See  Practice,  3. 

Statutes  of  Great  Britain. 

8  and  9  Vict,  c  109  §  18 230 

1  Wm.  IV  e.  22 464 

Statutes  of  Ne-w  Jersey  (Private). 

Mechanics  and  Laborers  Sav.  Bank  {1869  p.  177) 374,  381 

State  Council,  Order  of  United  American  Mechanics  {1871  p.  356)....     24 
United  E.  E.  and  Canal  Cos.  {1868  p.  651) 145 
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Statutes  of  Ne-w  Jersey  (Public), 

Assignment,  Hev.  76 495 

P.  L.  1884  p.  ^7 499 

Attachment,  Rev.4^^S9 390 

Bev.51  \  58 393 

Chancery,  Rev.  105  lU 421 

Corporations,  Rev.  178  1  7 368 

Rev.  188  I  63;  1,289  I  25 437 

Rev.  196  §  106 179 

Descent,  Rev.297^6 571 

Domestic  Relations,  R.  S.  I846  p.  374  I  S 477 

Evidence,  (P.  L.  of  1880  p.  52) 182,  400 

Rev.  3841  38 461 

Rev.  385  §  39 461 

Gaming,  Rev.  4^8 221 

Guardians,  Mm.  Dig.  225  §  3 477 

Holidays,  Legal,  Rev.  481 421 

Interest,  Rev.  520  §  7 182 

Mortgages,  {1880  p.  266) 577 

Rev.  709  I  39 577 

{1881  p.  184) 31 

Municipal  Corporations,         Rev.  712  I  6 ^ 339 

Jersey  City,  {1871  p.  1,155) 116 

{1873  p.  442) 116 

Paterson,  {1871  p.  829  I  44) 339 

Orphans  Court,  Rev.  755  §  I4 487 

Reo.  773  U  96,  97. 475 

Rev.  773  I  98 479  - 

Rev.774ll02 211 

Rev.  775  §  107 476,  477 

Partition,  Rev.  802  \l  26,  SO 68 

Practice,  Rev.  853  I  36 153 

Rev.873  §  157 190 

Sale  of  Land,  Rev.  1,043  I  7 393 

Rev.  1,046  I  18 68 

Rev.  1,052  I  41 550 

Wills,  Rev.  1,^48  ?  25 170 

Statutes  of  United.  States. 

Rev.  Stat.  §  5^42 14 

Surety. 

1.  All  that  a  surety  is  entitled  to  against  the  principal  debtor  is  indem- 

nity;  if  he  pays  less  than  the  full  amount  due,  all  he  can  recover 

is  what  he  paid.     Bel.,  Lack,  and  W.  R.  R.  Co.  v.  Oxford  Iron  Co.,   151 

2.  Until  a  surety  pays,  his  principal  is  under  no  liability  to  him,  and 

his  only  remedy  is  a  suit  in  equity  to  compel  the  principal  to  pay 
his  debt  to  their  common  creditor.     Id.,  151 
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3.  A  surety,  as  against  his  principal,  has  a  riglit  to  have  his  princi- 

pal's property  first  applied  to  the  satisfaction  of  the  debt.     Id.,     151 

4.  In  an  action  against  the  sureties  on  the  bond  for  the  last  year  of  a 

county  collector,  who  held  the  office  for  the  preceding  year,  a 
settlement  made  by  him  with  a  committee  of  the  board  of  chosen 
freeholders  on  the  day,  but  before  the  bond  was  executed,  is  not 
evidence  against  the  sureties  to  prove  a  balance  in  his  hands  at 
the  beginning  of  his  last  official  year.     Frost  v.  Mixsell,  586 

5.  Where  the  county  officers  illegally  borrowed  money  for  county 

purposes,  by  giving  notes,  and  tliis  was  received  by  the  collector 
along  with  the  legal  funds  of  the  county,  his  sureties  are  not 
liable  for  a  failure  to  disburse  the  borrowed  money,  but  are  re- 
sponsible for  the  failure  to  pay  over  the  legally-received  funds. 
Id.,  586 

See  Guardian,  1,2;  Pleading,  4. 

Subrogation. 

One  who  advances  money  to  another,  to  enable  him,  therewith,  to 
make  a  loan  to  a  third  party  on  the  security  of  an  equitable 
mortgage,  is  not  entitled  to  subrogation  merely  on  the  ground 
that  he  so  advanced  the  money.     Van  Winkle  v.  Williams,  105 

See  CoEPOBATiONS,  6. 

Surrogate. 

See  Guardian,  6 ;  Jurisdiction,  2,  3. 

T. 

Taxes. 

See  Devise,  19 ;  Municipal  Corporations,  1,  2. 

Tenant  for  Life. 

Ser  Devise,  19,  20 ;  Partition. 

Tender. 

A  mortgagor  paid  the  interest  due  and  then  offered  to  his  mortgagee 
bank  checks  for  the  amount  of  the  principal  due  on  the  mort- 
gage, which  the  mortgagee  refused  because  the  mortgagor  had 
only  the  bank  checks.  Two  days  afterwards,  the  mortgagor 
returned  with  two  witnesses,  with  the  amount  of  the  mortgage 
in  gold  and  legal  tender  currency,  and  attempted  to  enter  the 
mortgagee's  house,  saying,  "I've  got  the  money  to  pay  off  those 
mortgages,  and  I  want  those  mortgages,"  whereupon  the  mort- 
gagee thrust  him  out  and  locked  the  door.  The  mortgagor  then 
deposited  the  money  in  a  bank,  where  it  remained  until  he  filed 
his  answer  to  a  bill  to  foreclose  the  mortgage,  when  he  paid  it 
into  court. — Held,  to  amount  to  a  good  tender,  exonerating  the 
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mortgagor  from  liability  for  interest  thereafter ;  held,  also,  that, 
on  a  demand  for  the  principal  made  by  the  mortgagee's  solicitor 
after  the  foreclosure  had  been  brought,  the  mortgagor's  offer  to 
pay  him  the  money  as  soon  as  he  could  obtain  it  from  the  bank, 
which  was  a  few  miles  distant,  was  also  a  valid  tender.  Sharp 
V.  Todd,  324 

See  MoBTGAGES,  4. 

rime. 

See  Assignment  fob  Creditoes,  1,  2 ;  Tender. 

Prusts  and  Trustees. 

1.  A  bill  seeking  to  charge  certain  lands  with  a  trust  to  sell,  if  neces- 

sary to  raise  money  to  pay  the  settlor's  debts,  and  the  expenses 
of  recovering  the  premises  (which  were  then  adversely  held), 
and  to  compound  for  the  same,  averred  that  the  premises  had 
been  sold  by  the  trustee  and  conveyed  by  a  warranty  deed  in 
1821. — Held,  that  under  the  alleged  terms  of  this  trust,  the  pur- 
chaser was  not  bound  to  see  to  the  application  of  the  purchase- 
money,  and  that,  consequently,  the  lands  now  in  defendant's 
hands  were  discharged  of  the  trust.     Conover  v.  Stothoff,  55 

2.  A  debtor  was  executor  of  his   father's  will,  by  which  he  was 

directed  to  secure  a  legacy  of  $2,047.62  upon  the  said  real  estate 
to  his  sister  and  her  children,  legatees ;  he  took  a  mortgage  to 
himself  as  executor  and  trustee,  to  secure  that  sum,  in  which  it 
was  expressly  declared  that  it  was  in  execution  of  the  power  and 
in  favor  of  the  trust,  without  the  knowledge  of  the  cestuis  que 
trust. — Held,  good  as  against  creditors.  Clinton  Bank  v.  Cum- 
mim,  191 

3.  Executors  charged  with  the  sale  of  lands  to  pay  debts,  purchasing 

such  lands  at  a  sheriff's  sale  under  execution  against  testator, 
will,  at  the  instance  of  cesluis  que  trust,  be  decreed  to  hold  sucli 
lands  by  a  continuing  trust,  or  held  to  account  for  the  proceeds 
if  the  same  have  been  resold  to  bona  fide  purchasers.  Marshall 
V.  Carson,  250 

4.  The  interest  of  such  persons  as  purchasers  in  their  own  right  is  in 

conflict  with  the  duty  which,  in  their  fiduciary  character,  they 
owe  to  creditors  and  beneficiaries  under  the  will.     Id.,  250 

6.  No  trustee  can  directly  or  indirectly  become  a  purchaser,  in  his 
own  behalf,  of  the  trust  property,  and  hold  it  against  the  cestuis 
que  trust.     Id.,  250 

6.  In  1864,  a  father  caused  foreclosure  proceedings  to  be  instituted 
against  himself  and  at  his  own  expense,  and  the  premises  at  the 
sale  thereunder  were  bought  by  his  son.  In  1872,  the  son's  cred- 
itors attached  his  interest  therein,  as  a  non-resident  debtor,  and 
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the  son  entered  an  appearance  to  the  attachment,  whereupon  the 
applying  creditors  proceeded  to  obtain  judgments  on  their  claims, 
and  on  those  judgments  issued  executions  under  which  the  son's 
interest  in  the  premises  was  sold  to  complainant  in  1874. — Held, 
that  the  father  would  not  be  permitted  to  enforce  a  secret  trust 
in  the  son  in  his  behalf  as  to  the  property,  and  that  his  grantee, 
under  a  deed  made  a  month  after  the  attachment  had  issued, 
stands  in  no  better  position.     Conover  v.  Beckett,  384 

7.  Trustees  cannot  use  their  relations  with  trust  property  to  their 

personal  advantage.    Ellicott  v.  Chamberlin,  604 

See  Parties,  1. 


Undue  Influence. 

See  Wills,  2. 


Vendor  and  Purchaser. 

See  Mortgages,  1 ;  Pleading,  2 ;  Trusts,  1,  6. 


Waiver. 

See  Evidence,  1. 


u. 

V. 

,2;1 

w. 


"Water  Rights. 

Defendants,  thirty  years  ago,  changed  the  course  of  a  natural  stream 
of  water  that  ran  through  defendants'  land  and  drained  com- 
plainants' lands,  and  substituted  therefor  a  sewer,  presumably  by 
consent  of  the  owner  of  complainants'  lands.  They  have  ob- 
structed the  sewer,  and  recently  built  an  embankment  near  the 
complainants'  line  so  as  to  back  the  water  on  complainants'  said 
lands. — Held,  that  this  court  would  compel  them  to  remove  the 
embankment,  and  either  to  restore  the  natural  stream  to  its 
original  course  or  to  remove  the  obstructions  from  the  sewer  and 
rebuild  it,  although  there  is  an  allegation  that  if  either  be  done 
the  water  will  be  discharged  on  the  lands  of  other  persons,  and 
also  that  the  defendants  are  pecuniarily  unable  to  do  either. 
Oliver  v.  New  York  Bay  Cemetery  Co.,  109 

See  Contracts,  1 ;  Easements,  3 ;  Mines,  1. 

Way. 

See  Appeal,  1 ;  Dedication  ;  Easements,  1. 

Wills. 

1.  In  the  summer  of  1880,  a  testator,  who  was  then  eighty  years  old, 
received  a  sunstroke,  whicli  aflected  his  mind  seriously.  In  May, 
1881,   during  an  attack  of  delirium  tremens,   he   fell   out   of  a 
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second-story  window,  and  injured  himself  severely.  He  always 
insisted  that  he  had  been  pushed  out  of  the  window  by  his  wife's 
grandson,  which  was  not  a  fact.  He  also  labored  under  the  delu- 
sion that  his  wife  wanted  to  poison  him,  and  that  the  persons  in 
the  house  were  trying  to  rob  him.  In  June,  1881,  he  made  a 
will,  and  in  July,  1881,  within  two  weeks  thereafter,  he  made 
another,  alleging,  as  a  reason,  that  his  son  James,  in  whose  cus- 
tody he  had  placed  the  first  will,  had  broken  open  the  sealed 
envelope  containing  it,  and  had  read  it,  which  was  not  a  fact. 
By  the  first  will,  a  considerable  gift  was  made  to  James  ;  by  the 
second,  nothing  was  given  to  him.  By  the  first,  he  gave  $1,000 
to  John  ;  by  the  last,  nine-tenths  of  his  property.  By  the  first, 
bequests  were  made  to  some  of  testator's  needy  grandchildren,  to 
whom,  by  the  second,  he  gave  nothing.  The  second  will  was 
executed  while  testator  was  living  with  his  son  John,  who  went 
with  him  to  have  it  drawn ;  who,  as  before  stated,  received  by  its 
terms,  nine-tenths  of  all  the  estate ;  who  made  statements  to  the 
testator  that  led  him  to  suspect  and  believe  that  James  had 
broken  open  the  first  will  and  read  it,  and  in  whose  family  tes- 
tator lived  from  the  time  the  second  will  was  drawn  until  his 
death. — Held,  that  testator's  extreme  old  age,  his  habits  of  intem- 
perance and  consequent  delirium,  his  injuries  from  the  sunstroke 
and  the  fall,  his  delusions  towards  his  wife  and  step-grandson 
and  son  James,  and  his  making  two  very  different  wills  within 
two  weeks,  without  assigning,  and  without  there  appearing  to 
have  been,  any  adequate  reason  therefor,  are  sufficient  proof  of 
testamentary  incapacity.    Edge  v.  Edge,  211 

2.  Where  a  mother,  mentally  enfeebled  by  reason  of  disease,  and  in  a 
position  where  one  of  her  two  sons  could  exercise  an  improper 
influence  over  her,  made  a  will  leaving  nearly  all  her  property 
to  that  son,  the  burden  is  upon  him  to  show  that  such  instrument 
was  executed  without  the  exercise  of  undue  influence  by  him. 
Dale  V.  Dale,  274 

See  Aliens;  AppEAii,  3;  Conflict  of  Laws,  1;  Devise  and 
Legacy  ;  Jurisdiction,  2,  3 ;  Powers  ;  Trusts. 

Witness. 

See  Evidence,  1,  2,  4,  6. 


Words. 

"Aggrieved"  person,  485 

As,                                                                                 '  47 

Before,  ^00 

Business,  "45 

Gaveat,  488 

"  Dying  without  issue,"  171 

"  Kevert,"  124 

When,  47 
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